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Title  3 —  Presidential  Determination  No.  93-42  of  September  30,  1993 

The  President  Certification  To  Permit  U.S.  Contributions  to  the  Inter* 

national  Fimd  for  Ireland 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  Section  5(c)  of  the  Anglo-Irish  Agreement  Support  Act  of  1986 
(P.L.  99-415),  I  hereby  determine  and  certify  that:  (1)  the  Board  of  the 
International  Fund  for  Ireland  as  established  pursuant  to  the  Anglo-Irish 
Agreement  of  November  15,  1985,  is,  as  a  whole,  broadly  representative 
of  the  interests  of  the  communities  in  Ireland  and  Northern  Ireland;  and 
(2)  disbursements  horn  the  International  Fund  (a)  will  be  distributed  in 
accordance  with  the  principle  of  equality  of  opportunity  and  nondiscrimina¬ 
tion  in  employment,  without  regard  to  religious  affiliation;  and  (b)  will 
address  the  needs  of  both  conununities  in  Northern  Ireland. 

You  are  authorized  and  directed  to  transmit  this  determination  and  certifi¬ 
cation  to  the  Congress,  together  with  the  Memorandum  of  Explanation,  and 
to  publish  it  in  the  Federal  Register. 


THE  WHITE  HOUSE, 

Washington,  September  30,  1993. 


Memorandum  of  Explanation  for  Certification  of  the  Fiscal  Years  1992 
and  1993  U.S.  Contribution  to  the  International  Fund  for  Ireland 

1.  Introduction 

This  report  has  been  prepared  to  comply  with  legislative  requirements  associ¬ 
ated  with  the  Anglo-Irish  Agreement  Support  Act  of  1986,  Public  Law  99- 
415  (“the  Act”). 

Section  5(c)  of  the  Act  requires  that  each  fiscal  year,  prior  to  contributions 
to  the  International  Fund  for  Ireland  (IFI),  the  President  certify  to  the  Congress 
that  he  is  satisHed  the  following  conditions  have  been  met: 

A.  The  Board  of  Directors  of  the  International  Fund  for  Ireland,  as  a 
whole,  is  broadly  representative  of  the  interests  of  the  communities  of  Ireland 
and  Northern  Ireland; 

B.  Disbursements  horn  the  IFI: 

1.  will  be  distributed  in  accordance  with  the  principle  of  equality 
of  opportunity  and  nondiscrimination  in  employment,  without  re¬ 
gard  to  religious  affiliation,  and 

2.  will  address  the  needs  of  both  communities  in  Northern  Ireland. 
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n.  Background 

A.  KsTiVltLIsnMKNT  AND  Ol'KlUTION  OK  TIIK  Fl-'NI) 

The  International  Fund  for  Ireland  (“the  Fund”)  was  formally  established 
as  an  independent  entity  on  December  12,  1986,  in  keeping  with  the  provi¬ 
sions  of  the  Anglo-Irish  Agreement  of  November  15,  1985.  The  overall  objec¬ 
tives  of  the  Fund  are  to  promote  economic  and  social  advancement  and 
to  encourage  contact,  dialogue,  and  reconciliation  between  nationalists  and 
unionists  throughout  Ireland  and  Northern  Ireland.  The  Anglo-Irish  Agree¬ 
ment  states  that  the  Fund  shall  accomplish  these  objectives  by  stimulating 
private  investment  and  encouraging  voluntary  efforts  with  special  emphasis 
on  projects  promoting  communal  reconciliation.  The  Agreement  also  stipu¬ 
lated  the  establishment  of  two  investment  companies  under  the  Fund. 

The  Fund  is  an  independent  entity  which  is  administered  by  a  Board  of 
Directors  appointed  jointly  by  the  British  and  Irish  governments.  The  Board 
is  guided  by  a  Joint  Advisory  Committee  consisting  of  senior  civil  servants 
drawn  equally  ^m  Northern  Ireland  and  Ireland.  The  Advisory  Committee’s 
principal  role  is  to  advise  the  Board  on  the  economic  and  social  policies 
and  priorities  of  the  two  governments  and  to  maximize  the  impact  of  assist¬ 
ance  by  avoiding  duplication  of  activity.  The  Board  is  supported  by  a  Sec¬ 
retariat  composed  of  administrators  from  the  two  jurisdictions.  The  Secretar¬ 
iat  is  headed  by  two  Joint  Director  Generals,  one  from  each  side.  The 
Fund’s  operating  expenses  are  paid  by  the  British  and  Irish  governments. 

The  Fund’s  activities  are  developed  primarily  through  program  teams  in 
the  following  areas:  Business  Enterprise.  Tourism,  Urban  Development.  Agri¬ 
culture  and  Rural  Development.  Science  and  Technology,  and  the  Wider 
Horizons  Program.  These  program  teams  are  composed  of  an  equal  number 
of  representatives  from  Northern  Ireland  and  the  Republic  of  Ireland.  The 
teams  are  administered  by  joint  chairmen  who  keep  the  Board  of  Directors 
apprised  of  their  respective  program  teams’  activities. 

In  an  effort  to  focus  on  the  more  disadvantaged  areas,  the  Fund  directs 
70-80  percent  of  the  resources  available  in  the  program  sectors  to  disadvan¬ 
taged  areas  in  Northern  Ireland.  The  Fund  also  created  four  additional 
program  schemes:  Community  Economic  Regeneration,  which  focuses  on 
community  driven  regeneration  of  economic  activity  in  urban  areas;  Commu¬ 
nity  Relations,  designed  to  promote  reconciliation;  Disadvantaged  Areas  Spe¬ 
cial  Projects',  and,  the  Community  Regeneration  and  Improvement  Special 
Program  (CRISP)  designated  for  disadvantaged  areas  in  Northern  Ireland 
and  focuses  the  Fund’s  resources  on  smaller  towns  and  villages  by  linking 
a  series  of  projects  from  the  various  program  areas  together. 

B.  Fund  Contkibutions 

The  Fund  receives  contributions  directly  from  bilateral  and  multilateral  do¬ 
nors.  U.S.  obligations  to  date  total  $170  million.  Under  the  Foreign  Oper¬ 
ations.  Export  Financing,  and  Related  Programs  Appropriations  Act.  Congress 
appropriated  an  additional  $19,704  million  in  FY  1992  and  $19,704  million 
in  FY  1993.  Since  1989,  the  European  Community  has  disbursed  15  million 
European  Currency  Units  (approximately  US$20  million)  per  year  to  the 
Fund  and  will  continue  to  contribute  this  amount  until  1994.  New  Zealand 
contributed  about  $0.16  million  in  FY  1992  and  Canada  has  provided  ap¬ 
proximately  $0.39  million. 

Each  donor  is  entitled  to  appoint  a  representative  to  attend  all  Board  meetings 
as  a  non-voting  observer.  Observers  receive  all  Board  papers  and  provide 
guidance  to  the  Fun’d  on  behalf  of  their  respective  donor  countries. 

C.  Pk(kjr.u!  Implementation 

Since  its  establishment  in  1986,  the  Fund  has  approved  a  total  of  2,263 
projects  and  budgeted  over  $343  million  to  its  various  program  areas.  Some 
$284  million  have  been  committed  to  approved  projects  within  the  various 
programs.  The  Fund  has  disbursed  approximately  $182  million  to  ongoing 
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and  completed  projects,  including  $26  million  to  the  two  investment  compa¬ 
nies. 

Individual  project  applications  continue  to  represent  a  majority  of  the  projects 
for  funding.  However,  the  program  teams  are  assisting  various  communities 
in  identifying  and  preparing  proposals  through  regular  contact  and  consulta¬ 
tion  with  a  number  of  area  Economic  Development  Consultants.  The  Consult¬ 
ants  serve  as  a  point  of  contact  for  local  communities,  provide  technical 
assistance  and  advice,  and  help  to  speed  program  implementation. 

The  Fund  has  put  into  place  a  computerized  system  of  recording  key  data 
for  the  projects.  Information,  such  as  employment  generation,  leveraging, 
and  geographical  distribution  of  funds,  is  collected  and  logged  into  the 
new  system.  The  information  system  has  assisted  the  IFI  in  developing 
its  capacity  to  analyze  and  report  on  the  economic  and  social  indicators 
of  the  Fund’s  achievements. 

New  disbursement  procedures  have  also  been  established  for  the  U.S.  con¬ 
tribution  to  the  Fund.  In  October  1992,  A.I.D.  established  a  Letter  of  Credit 
mechanism  to  meet  the  legislative  requirement  to  disburse  funds  at  the 
minimum  rate  necessary  to  make  timely  payments  for  projects  and  activities. 
The  Letter  of  Credit  has  allowed  the  U.S.  Government  to  exercise  greater 
control  over  money  distributed  to  the  Fund  by  transferring  resources  only 
when  needed,  and  thereby  minimizing  interest  costs  to  the  U.S.  Treasury. 

D.  Job  Creation  and  Addition.\l  Inv’estment 

Two  elements  identified  as  priorities  of  the  U.S.  Goverment  in  its  contribution 
to  the  Fund  are  job  creation  and  the  leveraging  of  additional  investment 
into  the  economy.  Both  elements  have  been  adopted  by  the  Fund  in  the 
implementation  of  its  program. 

The  Fund  agrees  that  job  creation  is  an  essential  factor  in  determining 
the  allocation  of  Fund  resources  and  clearly  places  an  emphasis  on  the 
job  creation  potential  of  each  project  considered  for  funding.  The  Fund 
estimates  that  its  activities  directly  resulted  in  the  creation  of  about  18,000 
new  jobs  and  indirectly  resulted  in  the  creation  of  an  additional  7,300 
jobs.  Construction  activities  have  also  resulted  in  8,300  person-years  of 
temporary  employment. 

The  Fimd  has  also  been  successful  in  leveraging  hew  investment.  Of  the 
$284  million  of  Fund  resources  committed  to  approved  projects,  another 
$297  million  and  $186  million  of  private  and  government  resources,  respec¬ 
tively,  have  been  invested.  Thus  every  dollar  that  the  Fund  has  committed 
has  resulted  in  an  additional  $1.70  committed  from  other  sources. 


m.  Presidential  Certification  Elements 

Each  fiscal  year,  prior  to  the  United  States  making  a  contribution  to  the 
Fund,  the  President  must  certify  that  he  is  satisfied  that  the  Fund  has 
complied  with  the  legislative  requirements  in  the  Act.  This  Certification 
covers  both  the  FY  1992  and  FT  1993  contributions  to  the  Fund.  The 
following  discusses  the  required  elements. 

A.  Board  Representation 

The  Board  of  Directors  consists  of  seven  members;  three  nominated  by 
the  British  government,  three  nominated  by  the  Irish  government,  and  the 
Chairman.  Board  members  are  approved  by  both  sides  through  consultations 
between  the  two  governments.  The  Board,  by  design  and  agreement,  is 
representative  of  the  communities  in  both  Northern  Ireland  and  Ireland. 
The  Board  meets  once  every  two  months,  primarily  to  review  policy  and 
procedural  issues  and  to  approve  or  reject  proposals  forwarded  by  the  pro¬ 
gram  teams  for  consideration.  In  addition,  each  Board  member  is  responsible 
for  coordinating  with  specific  program  teams  and  is  consulted  on  a  regular 
basis. 
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The  Board  members  are  as  follows: 

Mr.  Willie  McCarter,  Chairman 

Mr.  John  E.  Craig 

Mr.  Paddy  Duffy 

Mr.  Pat  Kenny 

Mrs.  J.  McCrum 

Ms.  C.  Murphy 

Mr.  B.A.  Slowey 

The  Chairman  is  a  prominent  businessman  and  Director  of  Fruit  of  the 
Loom,  one  of  the  largest  employers  in  the  Northwest  with  major  factories 
located  in  Buncrana  (Republic  of  Ireland)  and  Londonderry  (Northern  Ire¬ 
land). 

As  in  the  past,  the  present  Board  is  noted  for  its  professionalism  and* 
integrity  in  setting  policy  and  approving  projects.  The  Board  has  taken 

.  a  proactive  role  in  promoting  the  Fund  throughout  Northern  Ireland  and 
Ireland  as  well  as  internationally. 

B.  Disbursements  From  the  Inter.national  Fund 

The  Fund’s  structure  and  policy  framework  ensure  that  resources  are  distrib¬ 
uted  in  accordance  with  the  principle  of  equality  of  opportunity  and  non¬ 
discrimination  in  employment,  without  regard  to  religious  affiliation,  and 
that  these  resources  address  the  needs  of  both  communities  in  Northern 
Ireland  and  the  six  border  counties  of  the  Republic  of  Ireland. 

The  board  has  developed  its  policies  for  disbursement  of  resources  taking 
into  account  the  terms  of  the  Agreement  under  which  it  was  established, 
the  wishes  of  the  donor  countries,  and  the  need  to  supplement  the  economic 
and  social  policies  of  the  two  governments.  The  Board  structure  and  policy 
framework  is  manifested  in  the  internal  checks  and  balances  in  the  Fund’s 
appraisal,  approval,  and  management  systems.  Also,  the  wide  geographical 
distribution  of  approved  projects  enhances  the  Fund’s  efforts  to  meet  the 
needs  of  both  communities.  The  Fund’s  programs  have  created  jobs,  leveraged 
private  investments,  and  fostered  reconciliation.  In  addition,  the  Fund  has 
made  concerted  efforts  to  target  the  most  disadvantaged  areas  through  CRISP 
and  other  special  programs  as  well  as  through  the  work  of  development 
consultants. 

1.  Distribution  of  disbursements  in  accordance  with  the  principle  of  equal¬ 
ity  of  opportunity  and  nondiscrimination  in  employment,  without  regard 
to  religious  affiliation. 

a.  Structure  of  the  Fund.  Ireland  and  Northern  Ireland  are  equally  rep¬ 
resented  by  members'  of  the  Fund’s  Board  of  Directors,  Advisory  Committee, 
Secretariat,  and  Program  Teams.  These  individuals  are  highly  respected  for 
their  professional  competence,  integrity,  and  commitment  to  the  Fund’s 
objectives.  The  Advisory  Committee,  as  mentioned  above,  is  composed  of 
senior  officials  of  both  the  British  and  Irish  governments  and  provides 
guidance  and  support  for  the  Board.  The  Secretariat  staff  maintains  the 

•  day-to-day  operations  of  the  Fund  and  have  been  carefully  selected  for 
their  administrative  skills  and  judgement.  The  Program  Teams  are  staffed 
with  technical  and  administrative  professionals  who  are  committed  to  the 
Fund’s  operating  principles  of  non-discrimination.  Review  of  the  IFI  portfolio 
of  projects  and  visits  to  selected  sites  by  Agency  for  International  Develop¬ 
ment  (A.I.D.)  personnel  has  confirmed  that  the  Fund  has  assembled  a  com¬ 
petent  and  professional  staff  who  have  cultivated  and  exercised  sound  project 
approval  and  management  procedures. 

b.  Policy  Framework.  All  Fund  publications  and  solicitations  for  proposals 
clearly  spell  out  the  Fund’s  commitment  to  equality  of  opportunity  and 
nondiscrimination.  All  successful  applicants  are  required  by  the  Board  to 
agree  to  the  following  prior  to  receiving  an  award: 

i 

i 
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“Acceptance  of  a  grant  or  loan  under  this  scheme  will  be  deemed 
to  signify  the  applicant’s  acceptance  of  the  principle  of  equality 
of  opportunity  and  non-discrimination  in  employment,  without  re¬ 
gard  to  religious  affiliation  and  that  the  applicant  will  be  expected 
to  use  the  money  in  accordance  with  this  principle.’’ 

Letters  of  offer  clearly  state  that  any  violation  of  this  agreement  will  require 
immediate  repayment  of  resources.  To  date,  the  Fund  has  not  had  to  request 
repayment. 

Equality  of  opportunity  requirements  are  also  enforced  in  Northern  Ireland 
under  the  Fair  Employment  (Northern  Ireland)  Act  of  1989.  This  Act  makes 
employment  discrimination  on  the  pounds  of  religious  belief  or  public 
opinion  illegal.  The  Act  is  designed  to  eradicate  job  discrimination  and 
ensure  the  active  practice  of  fair  employment  opportunity  throughout  North¬ 
ern  Ireland. 

c.  Project  Appraisal  and  Approval.  The  Fund  has  instituted  a  clear  and 
systematic  appraisal  and  approval  system.  Each  Program  Team  has  signed 
agreements  with  the  Fund  Secretariat  which  spell  out  the  criteria  upon 
which  all  applications  are  made.  As  mentioned  above,  the  Program  Teams 
consist  of  omcials  from  various  government  agencies,  both  North  and  South, 
which,  in  close  cooperation  with  the  Secretariat,  help  to  bring  the  programs 
to  fruition.  The  Team  members,  chosen  for  their  expertise  in  their  particular 
sector,  review  each  project  based  on  its  merit  using  standard  economic 
and  financial  analysis  tools,  as  well  as  criteria  relevant  to  their  technical 
field. 

Projects  must  also  be  consistent  with  the  economic  and  social  policies 
and  priorities  of  the  British  and  Irish  governments.  Each  government  reserves 
the  right  to  veto  support  for  activities  proposed  which  violate  their  stated 
policies.  No  resources  are  to  be  used,  for  example,  to  improve  the  standing 
of  or  to  further  the  goals  of  any  paramilitary  organization,  either  directly 
or  indirectly.  The  Fund,  the  British  government,  and  the  Irish  government 
are,  however,  committed  to  supporting  activities  which  contribute  to  viable, 
self-sustaining  growth,  prosperity,  and  stability.  In  addition,  it  is  hoped 
that  the  projects  will  have  a  positive  impact  on  increasing  respect  for  human 
rights  and  fundamental  freedoms  for  citizens  of  both  traditions  from  Northern 
Ireland  and  the  Republic. 

Thus,  within  the  Fund’s  policy  guidelines  and  the  established  criteria  for 
the  evaluation  and  approval  process,  projects  are  accepted  for  funding,  re¬ 
jected,  or  forwarded  to  an  appropriate  government  agency  for  possible  support 
from  existing  government  programs.  Applications  are  processed  in  a  timely 
and  efficient  manner,  consistent  with  a  proper  and  prudent  review  of  projects. 
In  addition,  of  course,  a  considerable  responsibility  rests  with  the  individual 
promoters  of  projects  who  must  take  the  lead  in  completing  their  share 
of  the  financial  package  and  implementing  the  project  to  a  stage  where 
payment  can  be  made. 

Each  decision  to  approve,  disapprove,  or  forward  a  project  to  a  government 
agency  requires  the  recommendation  of  the  relevant  program  team,  the  en¬ 
dorsement  of  the  two  Board  members  supervising  the  team,  and  the  approval 
of  the  Fund  Secretariat.  Any  projects  which  are  controversial,  raise  policy 
issues,  or  exceed  the  program  team’s  delegation  of  authority,  are  forwarded 
to  the  Board  for  consideration. 

Equality  of  opportunity  and  nondiscrimination  is  the  guiding  principle  under 
which  the  Fund  operates.  Projects  are  reviewed  on  merit  alone,  without 
regard  to  political  or  religious  affiliations  of  the  applicants.  The  cross-commu¬ 
nity  composition  of  the  Fund  Board,  the  Secretariat,  and  the  program  teams 
ensures  this  principle. 

2.  Addressing  the  needs  of  both  communities  in  Northern  Ireland. 

In  order  to  comply  with  British  law,  the  principles  under  which  the  Fund 
was  established,  and  the  U.S.  Government  priorities  under  which  our  con¬ 
tribution  was  made,  religious  affiliation  is  not  a  factor  in  the  approval 
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process.  It  is  generally  known,  however,  which  religious  majority  is  predomi¬ 
nant  within  a  speciHc  geographical  area. 

During  the  program  review  visit  by  an  A.I.D.  official  in  May  of  1992,  manage¬ 
ment  officials,  community  leaders,  grantees,  and  program  implementors  were 
asked  to  comment  on  the  extent  to  which  the  needs  of  both  communities 
were  being  met.  All  respondents  believed  that  every  effort  was  being  made 
to  strengthen  the  cross-community  nature  of  the  programs.  Many  spoke 
of  how,  through  Fund  activities,  they  were  able  to  experience  for  the  first 
time  a  working  or  recreational  experience  with  people  of  the  opposite  tradi¬ 
tion.  Such  liaisons  have  produced  cross-community  boards  of  directors 
(under  such  organizations  as  the  enterprise  centers),  cross-community  enter¬ 
prise  matchmaking,  cross-border  joint  ventures  (such  as  the  Derry-Galway- 
Boston  Trade  Fair),  and  genuine  fi-iendships.  The  civil  servants  of  both 
governments  in  laboring  together  on  the  Fund  have  also  developed  excellent 
working,  as  well  as  personal,  relationships  with  their  counterparts.  Such 
interaction  contributes  to  reconciliation  through  dialogue  and  cooperation. 

The  Fund  has  made  a  concerted  effort  to  direct  assistance  to  the  more 
economically  disadvantaged  areas.  Special  programs,  such  as  CRISP,  have 
been  developed  toward  this  end.  The  work  of  the  development  consultants 
is  important  in  assisting  the  disadvantaged  communities  to  develop  ideas 
and  proposals  to  help  themselves  through  the  Fund.  The  consultants  partici¬ 
pate  in  establishing  local  groups,  ensure  cross-community  participation 
whenever  possible,  and  assist  groups  in  creating  viable  projects.  In  many 
cases,  however,  the  IFI  merely  serves  as  a  catalyst  for  community  initiatives 
that  have  been  developing  independently  of  the  Fund.  The  consultants  are 
also  instrumental  in  contributing  to  a  greater  overall  understanding  and 
positive  perception  of  the  Fund  among  the  people  of  both  communities. 


IV.  Conclusion 

A  review  of  Fund  activities  and  a  visit  to  Ireland  and  Northern  Ireland 
by  a  senior  A.I.D.  officer  confirms  that  the  Board  of  Directors  has  maintained 
policies  and  procedures  designed  to  ensure  that  both  traditions  benefit  from 
Fund  activities.  The  Board’s  operating  principles  ensure  that  project  decisions 
are  made  on  the  basis  of  merit.  In  addition,  it  has  been  concluded  that 
Fund  resources  are  being  distributed  in  a  manner  consistent  with  its  mandate 
as  stated  above.  All  grantees  are  made  aware  of  the  principles  of  equality 
of  opportunity  and  nondiscrimination  in  employment,  stipulated  by  accept¬ 
ance  of  any  grant  monies. 

This  report  therefore  concludes  that: 

•  The  Board  of  Directors  of  the  International  Fund  for  Ireland,  as  a  whole, 
is  broadly  representative  of  the  interests  of  the  communities  in  Ireland 
and  Northern  Ireland. 

•  Monies  from  the  Fund  are  distributed  in  accordance  with  the  principle 
of  equality  of  opportunity  and  nondiscrimination  in  employment,  without 
regard  to  religious  affiliation,  and  address  the  needs  of  both  communities 
in  Northern  Ireland. 
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Appendix  I.— Projects  Approved,  Program  Allocations,  Commitments,  and 

Disbursements 

1$  Million] 


Projects 

Projects  ap¬ 
proved 

IFI  program 
budget 

Committed 

Disbursed 

Rural  Development . 

530 

14,172 

9,905 

6,117 

Wider  Horizons . . . 

236 

21,110 

Business  Enterprise  . 

232 

56,454 

48,042 

Tourism  . 

329 

66,377 

52,494 

Urban  Development . 

699 

54,849 

40,695 

18,623 

Community  Relations . 

68 

4,461 

3,503 

2,496 

Disadvantaged  Areas  Initiative  . 

49 

49,317 

41,544 

10,740 

Special  Projects . 

29 

11,208 

10,241 

8,456 

Flagship  Projects . 

2 

11,285 

9,758 

6,713 

Science  and  Technology  . 

60 

19,872 

17,400 

11,933 

Sub-Total . 

2,234 

314,050 

254,692 

157,773 

Investment  Companies  . 

29 

29,468 

29,468 

24,468 

Total . 

2,263 

343,518 

284,160 

182,241 

Appendix  II. — Estimated  Employment  Generated 


Projects 

Direct 

Indirect 

Construction 
(man  years) 

Total 

Rural  Development . 

Wider  Horizons . 

704 

270 

259 

1,233 

Business  Enterprise  . 

5,259 

1,770 

1,156 

8,185 

Tourism  . 

2,403 

1,652 

1,951 

Urban  Development . 

4,651 

1,786 

2,213 

Community  Relations . 

12 

5 

29 

46 

Disadvantaged  Areas  . 

2,157 

706 

1,389 

4,252 

Special  Projects . 

1,623 

383 

122 

2,128 

Flagship  Projects . 

561 

42 

1,072 

1,675 

Science  and  Technology  . 

154 

41 

63 

258 

Sub-Total . 

17,524 

6,655 

8,254 

32.433 

Investment  Companies  . 

739 

372 

40 

1,151 

Total . 

17,963 

7,327 

8,294 

33,584 

Appendix  ni. — ^Amount  Leveraged  on  Approved  Projects  Commitments,  and 

Disbursements 

1$  Million] 


Projects  I  Private  sector  I  Govenunent  I  IFI  I  Total 


Rural  Development  . .  11,835  4,740  9,905  26,480 

Wider  Horizons .  7,152  11,291  21,110  39,553 


Business  Enterprise  .  32,379  52,448  48,042 


Tourism  .  94,062  1,206  52,494 

Urban  Development .  90,012  5,525  40,695 

Community  Relations .  7,989  2,805  3,503 


Disadvantaged  Areas  .  3,114  30,459  41,544  75,117 

Special  Projects .  10,155  15,809  10,241  36,205 

Flagship  Projects .  1,830  41,084  9,758  52,672 

Science  and  Technology  .  12,924  14,171  17,400  44,495 


Sub-Total . .  271,452  1  79,538  254,692  705,682 


Investment  Companies  .  . 25,904  | _ 6,521  | _ 29,468  | _ 61,893 
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Appendix  IV. — Geographical  Distribution  of  IFI  Approved  Projects 


District  Council  (North): 

1 

Ballymena  . 

.  34 

Ards . . . 

Belfast . 

.  93 

Castlereagh . 

.  •  3 

Lisburn . 

.  21 

Down . 

.  90 

North  Down  . 

. :... .  26 

Antrim . 

.  23 

Carrickfergus . 

.  29 

Lame  . 

.  19 

Newtonabbey  . 

.  23 

Coleraine . 

.  57 

Balleymoney  . 

.  20 

.  Moyle  . 

.  27 

Cookstown  . . 

.  28 

Banbridge . 

.  17 

Craigavon  . 

.  65 

Armagh . 

.  91 

Dungannon  . 

.  107 

Fermanagh  . 

.  168 

Londonderry  . 

.  45 

Limavady  . 

.  29 

Magherafelt  . 

.  40 

Newry  ft  Moume . 

Oma^ . 

.  81 

Stralrane  . 

. . .  68 

Unallocated . 

. 1 _ 

Sub-Total . 

. 1  1,726 

County  (South): 

Cavan  . 

.  77 

Donegal  . 

. . .  122 

Leitrim . 

. . . . . 

.  71 

Louth . 

59 

Managhan . 

.  87 

Sligo  . 

.  65 

Unallocated . 

.  19 

Sub-Total . 

.  500 

Joint  Regional  Programs  ... 

.  37 

Total  . 

. 

.  {  2,263 

|FR  Doc.  93-25062 
Filed  10-7-93;  11:47  ami 
Billing  code  4710-10-M 
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This  section  of  the  FEDERAL  REGISTER 
contalne  reguialory  docunrtents  having  general 
applicability  and  legal  effecL  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  uruJer 
50  tHies  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Reguiatior«  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

5CFR  Chapter  XU 

RIN  3209-AA04  and  3209-AA15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the 
Commodity  Futures  Trading 
Commission 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission), 
with  the  concurrence  of  the  Office  of 
Government  Ethics  (OGE),  is  issuing 
regulations  (supplemental  regulations) 
for  members  and  other  employees  of  the 
Commission  which  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
issued  by  OGE.  effective  February  3, 
1993.  The  regulations  are  a  necessary 
supplement  to  the  Executive  Branch 
Standards  because  they  address  ethical 
issues  unique  to  the  Commission.  The 
supplemental  regulations,  the  substance 
of  which  has  applied  to  Commission 
employees  under  its  conduct  standards 
codifi^  in  17  CFR  chapter  I.  relate  to 
financial  interests  and  transactions  and 
to  outside  employment  and  activities. 
EFFECTIVE  DATE:  October  12, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Larry  D.  Gasteiger,  Attorney,  Office  of 
the  General  Coimsel,  Commodity 
Futures  Trading  Coiiunission,  2033  K 
Street  MW.,  Washington,  DC  20581. 
Telephone  (202)  254-9880. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  7, 1992,  the  Office  of 
Government  Ethics  published  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
(Standards).  See  57  FR  35006-35067,  as 


corrected  at  57  FR  48557  and  57  FR 
52583.  The  Standards,  codified  at  5  CFR 
part  2635  and  effective  February  3, 

1993,  established  uniform  standard  of 
ethical  conduct  that  apply  to  all 
executive  branch  personnel.  _ 

With  the  concurrence  of  OCX,  5  CFR 
2635.105  authorizes  executive  branch 
agencies  to  publish  agency-specific 
supplemental  regulations  necessary  to 
implement  their  respective  ethics 
programs.  The  Commission,  with  OCX’s 
conciirrence,  has  determined  that  the 
following  supplemental  regulations, 
being  codifi^  in  new  chapter  XLl  of  5 
CFR,  are  necessary  to  implement  the 
Commission’s  ethics  program 
successfully,  in  light  of  the 
Commission’s  unique  programs  and 
operations.  In  a  related  action,  the 
Commission  is  today  repealing  certain 
portions  of  its  code  of  conduct  which 
have  been  superseded  by  the  Standards 
and  is  recodifying  at  17  CFR  part  140 
other  portions  of  that  code  which  it  has 
independent  authority  to  adopt. 

n.  Analysis  of  the  Regulations 

Section  5101.101  General 

Section  5101.101  explains  that  the 
regulations  apply  to  members  and  other 
employees  of  ue  C^ommission  and 
supplement  the  Standards.  It  also  notes 
that  members  and  other  employees  are 
required  to  comply  with  5  CFR  part 
2635,  this  part  and  the  existing 
Commission  regulations  being 
recodified  in  17  CFR  part  140. 

Section  5101.102  Prohibited  Financial 
Interests  and  Transactions 

Section  5101.102  incorporates 
reference  to  existing  Commission 
regulations  recodified  in  17  CFR 

140.735-2  which  implement  and 
interpret  the  restrictions  on  certain 
financial  interests  and  transactions  in 
sections  2(a)(7)  and  9(c)  and  (d)  of  the 
Commodity  Exchange  Act.  Because  the 
financial  interests  restricted  by  those 
regulations  are  prohibited  financial 
interests  within  the  meaning  of  5  CFR 
2635.403,  the  Commission,  at  the 
request  of  OCX,  has  included  a  cross- 
reference  to  recodified  17  CFR  140.735- 
2  in  §  5101.102  of  its  supplemental 
regulations. 

Section  5101.103  Outside  Employment 
and  Activities 

As  permitted  by  5  CFR  2635.802,  the 
Comiffission  is  irauing  §  5101.103(b)  as 


a  supplemental  regulation.  This 
regulation  sets  forffi  prohibitions  on 
non-Govemmental  employment  and 
outside  activities  applicable  to 
Commission  member  and  employees. 
Prohibited  activities  listed  in 
§  5101.103(b)  include  the  rendering  of 
advice  concerning  any  legal,  accounting 
or  economic  matter,  or  any  agricultural, 
mining,  foreign  currency  ma»et  or 
other  commoffity-related  matter,  in 
^lich  the  Commission  may  be 
significantly  interested.  AIm  prohibited 
are  legal  representational  activities  in 
relation  to  any  matter  which  relates  to 
any  policy,  program  or  operation  of  the 
Commission.  The  Commission  has 
determined  that  these  prohibitions, 
which  have  applied  to  Commission 
persormel  under  superseded  17  CFR 

140.735- 5,  should  be  continued  to  help 
ensure  that  reasonable  persons  will  not 
question  the  impartiality  and  objectivity 
^th  which  the  Commission’s  programs 
are  administered.  The  rule  also  provides 
that  a  special  Government  employee  is 
not  subject  to  the  prohibition  against 
furnishing  commc^ty-related  advice 
unless  the  employee  has  participated 
personally  and  substantially  in  the  same 
matter  or  has  served  with  the 
Commission  60  days  or  more  during  the 
immediately  preceding  year.  Finally, 

§  5101.103(b)  incorporates  by  reference 
the  prohibition  in  section  2(a)(7)  of  the 
Commodity  Exchange  Act  on 
Coirunission  membm  or  employees 
accepting  employment  from  any  person, 
exchange  or  dea^ghouse  subject  to 
regulation  by  the  Commission  or 
p^dpating  in  operations  or 
transactions  subject  to  regulation  by  the 
Conunission. 

Under  5  CFR  2635.803,  agendes  may, 
by  supplemental  regulation,  require 
employees  to  obtain  prior  approval 
before  engaging  in  outside  employment 
or  activities.  Under  superseded  17  CFR 

140.735- 5  the  Commission  has  long 
required  notification  by  employees  who 
undertake  outside  employment.  Based 
on  its  finding  that  this  requirement  has 
helped  to  ensure  that  employees’ 
outside  activities  conform  to  applicable 
statutes  and  regulations,  the 
Commission  h^  determined  to  continue 
this  requirement  in  §  5101.103(c)  as 
necessary  for  the  purposes  of  its  ethics 
program.  Section  5101.103(c)  also 
makes  clarifying  changes  to  conform  the 
regulation  to  the  Commission's  practices 
acffirinistering  17  CFR  140.735-5.  Before 
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engaging  in  any  outside  en^doyiiMiit, 
%dth  or  without  compensation. 

§  S101.103(c)  requires  a  Commission 
employee  (other  than  a  ^)ecial 
Government  employee)  to  obtain  written 
a^roval  finm  his  or  her  division  or 
office  head  and  the  Executive  Director. 

In  addition,  an  employee  must  obtain 
written  approval  from  the  Commission 
to  appear  in  court  or  on  a  Ixief  in  a 

defined  at 
rfbnnof 

non-Pederal  employment  or  business 
relationship  involving  the  provision  of 
personal  services,  InrJuding  writing 
when  done  under  an  arrangement  with 
another  person  for  production  or 
publication  of  the  i^tten  product  It 
does  not  however,  include  participation 
in  the  activities  of  nonprofit  charitable, 
religious,  professional,  social,  fraternal 
and  similar  organizations,  unless  such 
activities  involve  the  provision  of 
professional  services  or  advice  or  are  for 
compmisaticm  other  than  reimbursement 
of  expenses. 

Section  5101.103(c)(3)  provides  that 
approval  shall  be  ^u^ed  only  upon  a 
determination  that  the  outside 
employment  is  not  expected  to  involve 
conduct  prohibited  by  statute  or  Federal 
regulation,  including  5  CFR  part  2635 
and  these  supplemental  regulations. 

And.  S  5101.103(c)(4)  sets  forth  the 
requirements  for  mbmission  and 
processing  of  a  written  request  for 
approval. 

m.  Matters  of  Segalatory  Procedare 

Administrative  Procedure  Act 

The  Commission  has  determined  that 
these  rules  relate  solely  to  agency 
or^nization.  procedure,  and  practice.  In 
addition,  the  substance  of  these  rules 
already  applies  to  Commission 
employees  under  the  Commission's 
ethics  standards  contained  in  17  CFR 
part  140,  subpart  C,  17  CFR  140.735-1- 
140.735-16  which,  as  noted  above,  is 
simultaneously  being  revoked  in  part 
and  recodified  in  part  by  the 
Commission  in  a  separate  rulemaking 
document  Therefore,  the  provisions  of 
the  Administrative  Procedure  Act.  as 
codified.  5  U.S.C.  553,  generally 
requiring  notice  of  proposed  ndemaking 
and  other  opportunity  for  public 
participation,  are  not  appucable.  The 
Commission  further  findi  that  there  is 
good  cause  to  make  these  rules  ^tactive 
upon  p^lication  in  the  Federal 
Register. 

Regulatory  Flexibility  Act 

The  Regulakxy  Flexibility  Act 
(“RFA’I.  Public  Law  No.  96-354, 94 
Stat  1164  (1980).  5  U.S.C  601  el  seq^ 


**Employment  is  broadly 
§  5101.103(cl(5)  to  cover  ani 


requires  each  Federal  agency  to 
consider,  in  the  course  of  proposing 
substantive  rules,  the  efiert  of  those 
rules  on  small  entities.  The  Commission 
has  determined  that  the  provisions  of 
the  RFA  do  not  apply  to  the 
promulgation  of  theee  supplemental 
regulations  since  they  relate  solely  to 
agency  procedure  or  practice. 

Paperwork  Reductkyn  Ad 

The  Paperwork  Reduction  Act  of 
1989,  (“PRA'*)  44  U.S.C  3501  el  seq., 
imposes  certain  requirements  on , 

Feaeral  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collecticm 
of  information  as  defined  by  the  PRA. 
The  Commission  has  determined  that 
this  rulemaking  does  not  impose  any 
information  collection  requirements  as 
defined  by  the  PRA. 

List  of  Subiacta  in  S  CFE  Part  8101 
Conflict  of  interests.  Executive  brandi 
standards  of  conduct,  Govemmeixt 
employees. 

Dated:  Septesober  27, 1993. 

JeanWabb, 

Sectdary.  Commodity  Futune  Trading 
Conaaissiou. 

Approved:  September  28, 1993. 

Stephen  D.  Potts, 

Director.  Office  ofGovemment  EAics. 

For  the  reaaom  aet  forffi  in  the 
preamble,  the  Commodity  Futures 
Trading  Cbmndssion,  in  concurrence 
with  the  Office  of  Government  Ethics,  is 
amending  title  5  of  the  Code  of  Federal 
Regulations  by  adding  a  new  chapter 
XLI,  consisting  of  part  5101.  to  read  as 
follows: 

CHAPTER  XU-^OMIIOOfTY  FUTURES 
TRAOINO  COMMISSION 

PART  5101— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
COMMODfTY  FUTURES  TRADING 
COMMISSION 

Sec. 

5101.101  General. 

5101.102  Prohibited  financial  interests  and 
transactions. 

5101.103  Outside  employinent  and 
activities. 

Autherity:  5  USX!  7301, 7353;  5  U.SC. 
App.  (Ethics  in  Government  Act  of  1978);  7 
U.S.C  4a({)  and  Qk  E.0. 12674,  54  FR 15159. 
3  CFR,  19ra  Gcnnp.,  p.  215,  as  modified  by 
E.0. 12731,  55  FR  42547, 3  CFR,  1990  Co^.. 
p.  306;  5  CFR  2635.105,  2635.403(8), 
2635.802(a).  2635.803. 

15101.101  QanaraL 
In  accordance  with  5  CFR  2635.105, 
the  regulations  in  this  part  apply  to 
menfom  and  other  emptoyooa  oi  the 
Commodity  Futures  Trading 


Commission  and  sufqalement  the 
Standards  of  Ethical  (Conduct  for 
Employees  of  the  Executive  Branch 
contained  in  5  CFR  part  2635.  Members 
and  other  employees  are  required  to 
comply  with  5  CFR  part  2635  and  this 
part.  Commissimi  menfoers  and  other 
employees  are  also  subject  to  the 
Regulation  ConcMning  Conduct  of 
Members  and  Employees  and  Farmer 
Members  and  Employees  of  ffie 
Commission  at  17  CHI  part  140. 

15101.102  ProMbnsd  financial  interests 
and  transactions. 

In  accordance  with  5  CFR 
2635.403(a).  no  Commission  member  or 
other  employee  shall  engage  in  business 
or  finandal  transactlcns,  or  hold 
business  or  financial  interests, 
prohibited  by  the  Commodity  Exchange 
Act,  as  set  forth  in  17  CFR  140.735—2. 

15101.103  Outskls  smploymsnt  and 
activities. 

(a)  Subject  to  the  restrictions  and 
requirements  contained  in  5  CFR  part 
2635  and  this  part.  Commission 
members  and  other  employees  are 
encouraged  to  engage  in  teadiing, 
speaking,  and  writing  activities  and, 
when  qualified,  to  participate  without 
compensation  in  programs  to  (uovide 
legal  assistance  a^  rei»esentatioD  to 
indigeids. 

(b)  Prohibitions.  A  Commission 
menAm  or  other  employee  shall  not 
engage  in  non-Fedei^  employment  or 
any  other  outside  activity  tha^ 

(1)  Involves  the  rmideiing  of  advice 
concerning  any  legal,  accounting  oar 
economic  matter,  or  any  agricultiiral. 
mining,  formga  curmacy  market  or 
oth«r  commodit]r'«elatBd  matter,  in 
which  the  Commission  may  be 
significantly  interested,  except  that  this 
pit^^ition  shall  not  apply  to  a  special 
Government  employee  unless  the 
special  Government  employee 

(1)  Has  participated  personally  and 
substanti^ly  as  an  mnplo3ree  or  special 
Government  employee  in  the  same 
matt»;(^ 

(ii)  Has  served  with  the  Commission 
60  days  or  more  during  the  immediately 
preceding  period  of  365  consecutive 
days. 

(2)  Involves  an  appearance  in  coun  or 
on  a  brief  in  a  representative  capacity  in 
relation  to  any  matter  which  relates  to 
any  policy,  program  or  operation  of  the 
Commission;  or 

(3)  Is  prohibited  by  section  2(a)(7)  of 
the  Commodity  Exchange  Act,  as 
incorporated  in  17  CFR  140.735-2  and 
140.735-3.  That  statute  provides  that  no 
Commissioa  menfoer  or  emplojme  shall 
accept  mnplojFment  or  coropensatioa 
from  any  person,  exdiange  or 
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National  Environmental  Policy  Act 
Certification 

The  Administrator  has  determined 
that  this  final  rule  vrill  not  significantly 
aSset  the  quality  of  the  human 
environment  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C  4321  et  seq.}.  Therefore,  this 
action  does  not  require  an 
environmental  Impwct  statement  or 
asaessmmi. 

Catalog  of  Federal  Domestic  Assistance 

The  pro^am  described  this  final 
nile  is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  Pro^ams  under 
numhers  10.851,  Rural  Telephone  Loans 
and  Loan  Guarantees,  and  10.852,  Rural 
Telephone  Bank  Loans.  Hiis  catalog  is 
avaiuble  on  a  subscription  basis  horn 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington.  DC  20402-9325. 

Executive  Order  12372 
This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovmnmental  Consultation.  A 
Notice  of  Pinal  rule  entitled  Department 
Programs  and  Activities  Exchided  from 
Executive  Order  12372  {50  FR  47034) 
exempts  REA  and  RTB  loans  and  loan 
guarantees  to  governmental  and 
nongovernmental  ratifies  from  coverage 
under  this  Order. 

Comments 

On  September  1, 1992,  REA  published 
a  proposed  rule  in  the  Federal  Register 
(57  FR  39628)  implementing  a  new 
policy  that  woula  enable  a  REA 
telephone  borrower  to  invest  in  rural 
development  pn^ects  without  prior 
raproval  of  the  Administrator  of  REA. 
Tnis  action  was  necessary  to  cmnply 
with  seetkm  2356  of  the  Rural  Economic 
Development  Act  of  1990  (7  U.S.C  926). 
The  primary  purpose  of  this  new  policy 
is  to  provide  an  incentive  for  REA 
telephone  brnrowers  to  invest  in 
economic  devefopment  pro)ect8  that 
benefit  rural  communitiM 
businesses.  It  is  believed  that  this 
regulation  could  have  a  positive  affect 
on  rural  communities  and  businesses 
served  by  the  financially  sound  REA 
telephone  borrowers.  Eligible  telephone 
borrowers  that  choose  to  invest  in  rural 
development  projects  could  benefit  both 
directly,  through  returns  oo  th^  rural 
development  project  investments,  and 
indirectly  if  t^  local  economy  grows, 
generating  increased  demand  for 
telephone  services. 

REA  received  joint  comments  from 
the  National  Rui^  Triecom  Association 
(NRTA)  and  the  Western  Rural 
Telephone  Association  (WRTA) 
regarding  the  proposed  rule,  which  were 


taken  into  consideration  in  preparing 
the  final  rule.  The  comments  and/w 
modifications  will  be  discussed  in  the 
order  in  which  they  appear  in  the  final 
rule. 

Executive  Order  12778 

Comment:  The  commenter  objected  to 
the  reference  to  the  “retroactive  effect” 
of  the  proposed  rule  imder  this  section 
stating  that  nothing  contained  in  the 
statute,  express  or  implied,  would 
suggest  that  Congress  intended  this  rule 
to  be  applied  retroactively.  The 
commenter  wanted  all  references  to  a 
retroactive  aj^lkation  to  be  deleted 
from  the  final  rule. 

Response:  The  requirements  of  the 
final  rule  reflect  REA‘s  interpretation  of 
section  205  of  the  RE  Act  since  the 
effective  date  of  this  section  and  is 
consistent  with  the  language  of  section 
205.  This  approach  facilitates  the  most 
effective  ac^inistratlon  of  this  policy, 
particularly  the  implementation  of  new 
procedures  equitable  to  all  borrowees. 
Therefore,  the  commenter’s  proposed 
change  was  not  accepted. 

Section  1 744.200  General  statement. 

Comment:  The  commenter  suggested 
that  to  more  acoirately  reflect  the  intent 
of  Congress,  REA  should  amend  the  first 
sentence  by  inserting  the  following 
language  which  is  consistent  with  the 
language  in  House  Report  101-415: 

“REA  telephone  borrowers  are 
enccHiraged  to  invest  their  own 
resources  in  the  developmrat  of  thefr 
local  rural  areas  in  keeping  with  the 
requirements  of  the  statute  limiting  the 
amount  of  such  investments  in  relation 
to  the  borrower's  net  worth  which 
protects  the  government's  legitimate 
loan  security  interests.” 

Response:  REA  believes  this  section 
sets  forth  the  underlying  purposes  of  the 
RE  Act. 

Section  1744.201  Definitions. 

Comment:  The  commenter  suggested 
that  a  definition  of  “qualified  borrower” 
should  be  added  to  this  section  and 
defined  in  accordance  with  section 
20S(b)  of  the  RE  Act 

Response:  Qualified  borrower  is 
defin^  in  section  205(b)  as  ”...  a  person 
whose  net  worth  is  sA  least  20  percent 
of  the  total  assets  of  such  p«rson.”  REA 
does  not  interpret  sectimi  205(b)  of  the 
RE  Act  as  reqtiiring  REA  to  use  the 
specific  term  “cpi^fied  borrower”, 
however,  REA  has  incorporated  the 
concept  of  "qualified  borrower”  in 
§  1744.201  under  the  heading  ^ 
“Minimum  total  assets  ratio”:  meana  the 
borrower's  net  worth  is  at  least  twenty 
percent  of  its  total  assets  induding  tlw 
proposed  quriified  investment  Tto 


definition  fecilitates  efficient  policy 
administration  by  REA  while  providing 
clear  and  concise  instructions  for  the 
borrowers. 

Comment:  The  commrater  suggested 
that  specific  reference  should  be  made 
to  the  Governor  of  the  Rural  Telephone 
Bank  (RTB)  rad  the  applicaticai  of  this 
rule  to  the  RTB  loan  program. 

Response:  Tliis  chrage  has  been 
made,  see  paragraph  (b)  of  §§  1744.200 
and  1744.201. 

Comment:  The  commrater  suggested 
that  the  definition  of  maximum 
investment  ratio  should  be  revised  to 
incorporate  the  concept  of  the  timing  of 
the  calcuhrtira  oi  the  eligible 
investment  amount  to  “immediately 
after  such  investment”  as  required  by 
the  statute. 

Response:  Borrowers  m  to  detennine 
the  maximum  investment  ratio  based  mi 
balances  in  their  calendar  year  end 
financial  report.  This  is  necessary  to 
ensure  a  clem  and  definitive  statement 
for  all  parties  when  setting  the  “as  of* 
date  for  figures  to  be  used  for  the 
calculation.  Uniform  requirements 
permit  reliable  assessments  of  the 
borrowers’  financial  capabilities. 

Section  1 744.202  Borrowers  may  make 
qualified  investments  without  prior 
approval  of  the  Administrator. 

Comment:  The  commenter  suggested 
that  the  title  and  paragraph  (a)  should 
be  amended  to  refer  to  ‘(pialified 
borrowers”,  and  by  deleting  the 
reference  to  “qualified  investments”. 
The  commenter  stated  that  "qualified” 
borrower  is  a  reference  to  tiie  statutory 
provishm,  “qualified”  investments  Is  an 
extraneous  conce^. 

Response:  See  tiie  response  to  the  first 
comment  on  §  1744.201.  Also,  reference 
to  “qualified  investments”  was  retained. 

Comment:  The  comments  objected  to 
para^ph  (b)  in  hs  entirety  stat^  that 
it  serves  no  legitimate  purpose  in 
implemeating  the  statutmy  provisira 
and  is  an  unnecessary  regulatory 
burden.  The  commenter  wrated  this 
paragraph  deleted  from  the  final  rule. 

Response:  The  definition  of  “qualified 
investment”  informs  the  readm  of  what 
REA  crasiders  to  constitute  an 
investment  and  vdiat  is  meant  by  “rural 
developmrat.” 

COamieat:  In  paragraph  (bM3),  the 
commenter  ol^eriad  to  REA’s 
requirement  that  a  borrower  use  its 
“own  funds”  when  making  rural 
development  investments,  rad  further 
objected  to  the  definition  of  “own 
fm^*';  specifically,  tiie  reference  to 
funds  necessary  for  future  loan 
parents. 

Response:  The  definition  of  “own 
funds”  infonns  the  readra  of  what  REA 
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does  not  connder  to  constitute  own 
funds.  The  reference  to  “funds 
necessary  for  future  loan  payments'* 
provides  assurance  that  the  tx>rroww 
will  not  use  funds  needed  to  meet  Hs 
loan  pafyment  obligations  for  oth» 
purposes. 

Comment:  In  paragraph  (d),  the 
commenter  objected  to  the  requirement 
that  investments  be  made  “for  a  period 
longer  than  one  year”  stating  that  no 
where  in  the  statute  does  such  a 
requirement  appear  and  the  agency  does 
not  have  the  authority  to  impose  it 
imder  the  guise  of  implementing  the 
statutory  {vovision.  The  commenter 
wanted  this  requirement  deleted  from 
the  final  rule. 

Response:  REA  believes  the  intent  of 
section  205  of  the  RE  Act  is  to  promote 
long-term  rural  economic  grow^  REA 
is  concerned  that  the  ultimate 
beneficiaries,  rural  businesses  and 
communities,  could  not  achieve 
sustainable  development  if  the 
investment  goal  was  short-twm  profit 
maximization.  Long-term  commitments 
by  borrowers  are  crucial  to  the 
advancement  and  viability  of  rural 
America. 

Section  1 744.203  Establishing  amount 
of  rural  development  investment. 

Comment:  The  commenter  objected  to 
the  concept  of  “estimates  of  future 
investment  amount"  in  the  calculattion 
of  the  aggregate  total  of  allowable 
investments  and  stated  that  this  concept 
is  outside  the  parameters  of  the  statute 
and  should  be  deleted  from  the  final 
rule.  Also,  the  concept  of  “committed 
funds"  is  extraneous  to  the  statute. 

Response:  This  requirmnent  applies 
only  to  borrowers  who  have  com^tted 
to  profvlde  funds  to  the  project  at  a 
futiue  date.  In  the  interests  of  loan 
security  and  consistent  policy 
guidelines,  this  requirement  is 
necessary  because  it  enables  effisctive 
and  accurate  monitoring  of  the 
boiTOWM'‘s  investments  and  financial 
obligations. 

Comment:  The  commenter  stated  that 
it  was  the  borrower’s  obligation  to 
detmrQine  that  it  was  in  compliance 
with  section  205  of  the  RE  Act,  not  REA, 
and,  that  REA  was  ^ven  no  mcmitoring 
or  verification  role. 

Response:  As  a  Federal  lending 
institution,  REA  has  an  obligation  to 
protect  the  Government’s  security 
interests  by  overseeing  borrower 
compliance.  The  criteria  put  forth  in 
section  205  of  the  RE  Act  determines  the 
borrower’s  rural  development 
capabilities  but  does  not  mean  that 
investments  may  be  made  even  at  the 
risk  of  loan  security. 


Section  1 744.204  Rurad  development 
investments  that  do  not  meet  dte  ratio 
requirements. 

Comment:  The  commenter  suggested 
that  paragraph  (c)  be  revised  to 
eliminate  the  notion  that  dm  one-third 
aggregate  investments  test  or  the  20 
ercent  net  worth  test  for  qualified 
orrowers  are  ongoing  requirements  or 
tests  that  must  be  maintained  by  the 
borrower  in  the  future. 

Response:  The  regulation  was 
changed  to  clarify  t^  point,  see 
S  1744.206. 

Section  1 744.205  Determinations  and 
application  of  limitatums  described  in 
§1744.202. 

Comment:  The  commenter  suggested 
that  paragraph  (c)  be  revised  to 
accurately  reflect  the  timing  of  the 
calculaticm  required  under  the  statute  to 
“immediately  after  such  investment" 
stating  that  I^A  has  no  authority  to 
establish  timing  different  from  that 
contained  in  the  statute. 

Response:  See  the  refuse  to  the 
third  comment  on  §  1744.201. 

Section  1744.207  Investment  not  to 
jeopardize  loan  security. 

Comment:  The  commmiter  objected  to 
this  section  in  its  entirety  stating  that. 
Confess  has  determined  that 
investments  in  rural  development  by 
qualified  borrowen  that  do  not  exce^ 
one-third  of  such  borrower’s  net  wmth 
in  the  aggregate  calculated  immediately 
after  the  investment  do  not  violate  the 
Government’s  legitimate  loan  security 
intprwgtg  Therefore,  no  Arfrfitinngl 
requirements  axe  necessary  or  warranted 
under  the  rule.  The  commenter  wanted 
this  section  deleted  from  the  final  rule. 

Response:  The  criteria  put  forth  in 
section  205  of  the  RE  Act  determines  the 
borrower’s  rural  development 
capabilities,  it  does  not  imply  that  ri^ 
to  loan  security  are  nonexistent  if  the 
borrower  meets  the  criteria.  This 
requirement  is  needed  because  as  a 
Federal  lending  institutian,  REA  has  an 
obligation  to  protect  the  Govecnment’s 
security  interests. 

Section  1744.208  Rural  development 
investm&nts  before  November  28, 1990. 

Comment:  The  commenter  requested 
that  this  section  be  revised  to  exclude 
from  the  maximum  investment  ratio, 
that  is.  the  one-third  aggrade 
investment  test,  rural  development 
investments  made  by  the  borrower 
before  November  28, 1990. 

Response:  See  the  response  to  the 
comment  on  Executive  Chr/er  12778. 

Some  minor  changes  were  made  in 
the  regulatory  text  fru  the  purpose  of 
simple  darlficatlon.  Also,  former 


§§  1744.203  through  1744.208  were 
renumbered  because  two  new  sections 
were  added  to  the  final  rule,  and  the 
headings  to  §$  1744.203  and  1744.204 
were  changed. 

In  $  1744.201,  the  definitions  of 
“Advance”  and  “Extension  of  credit" 
were  added,  as  were  the  definitions  of 
“Maximum  investment  ratio"  and 
“Minimum  total  assets  ratio”  which 
were  moved  from  the  former  paragraphs 
(b)  and  (e)  of  §  1744.202,  respectively.  In 
addition,  the  definitions  of 
“Administrator”,  “Borrower”,  and 
“REA”  were  rewtuded  sli^tfy. 

In  paragraphs  foKD  and(2)  of 
§  1744.202,  "guarantor”  was  changed  to 
“guarantee”  and  “extension  of  cr^t.  or 
advance”  was  added  for  clarificatum. 

§  1744.203  was  reorganized  for  dmity 
purposes. 

In  §  1744.204,  the  terms  “investment” 
or  “invest”  were  substituted  for 
"expenditures”  or  “expend.” 

hi  paragraph  (cj  of  §  1744.205.  the 
term  “net  pl^”  was  deleted  becmise  it 
was  mmecessary. 

Finally,  the  burner  $  1744.209, 
control  number,  was  deleted  in  its 
entirety  because  the  content  of  this 
section  was  addressed  in  the 
Supplementary  section  of  this  final  rule. 

List  of  Subjects  in  7  CFR  Part  1744 

Accounting,  Loan  programs — 
communications.  Reporting  and 
recordkeeping  requirements.  Rural 
areas,  Telephcme. 

Chapter  XVn  of  title  7  of  the  Code  of 
Federd  Regulations  is  amended  as 
follows: 

PART  1744— POST-LOAN  POUCIES 
AND  PROCEDURES  COMMON  TO 
GUARANTEED  AND  INSURED 
TELEPHONE  LOANS 

1.  The  authority  citation  for  part  1744 
is  revised  to  read  as  follows: 

Autherity:  7  U.S.C  901  etseq.,  1921  et seif. 

2.  Subpart  D  Is  added  and  reserved 
and  snbpart  E  is  added  to  read  as 
follows: 

Subpart  0— {Reserved] 

Subpart  E— Borrower  Investments 

Sec. 

1744.200  General  statement 

1744.201  Definitions. 

1744.202  Borrowers  may  make  qualified 
inveetraents  without  prior  approval  of 
the  Administrator. 

1744.2(^  Establishing  amount  of  rural 
development  investment 

1744.204  Rural  devek^xnent  investments 
that  do  not  meet  the  ratio  requiremeats. 

1744.205  Determinations  and  application  of 
HTnUntinng  dascilbed  in  S  1744.202. 

1744206  Effect  of  subsequent  feilure  to 
maintain  ratios. 
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Sac. 

1744.207  Investment  not  to  jeopardize  loan 
security. 

1744.208  Rural  development  investments 
before  November  28, 1990. 

1744.209  Records. 

1744.210  Effect  of  this  subpart  on  REA  loan 
contract  and  mortgage. 

Subpart  D— {Reserved] 

Subpan  E — Borrower  Investments 

f  1744.200  ’  General  statement 

(a)  REA  telephone  borrowers  are 
encouraged  to  utilize  their  own  funds  to 
participate  in  the  economic 
development  of  rural  areas,  provided 
that  such  activity  does  not  impair  a 
borrower’s  ability  to  provide  modem 
telecommunications  services  at 
reasonable  rates  or  to  repay  its 
indebtedness  to  REA  and  other  lenders. 
When  considering  loans,  investments, 
or  guarantees,  borrowers  are  expected  to 
act  in  accordance  with  prudent  business 
practices  and  in  confor^ty  with  the 
laws  of  the  jurisdictions  in  which  they 
serve. 

(b)  This  subpart  E  applies  to  both  REA 
and  RTB  borrowers.  For  the  purposes  of 
RTB  borrowers,  as  used  in  this  subpart 
E.  if  a  borrower  has  received  a  loan  from 
the  RTB,  REA  means  RTB,  and 
Administrator  means  Governor  unless 
the  text  indicates  otherwise. 

S  1744.201  Definitlona. 

As  used  in  this  subpart: 

Administrator  means  the 
Administrator  of  the  Rural 
Electrification  Administration  (REA) 
and,  as  provided  in  §  1744.200(b).  the 
Governor  of  the  Rural  Telephone  Bank 
(RTB). 

Advance  means  any  funds  provided 
of  which  repayment  is  expected. 

Affiliatea  company  means  any 
organization  that  directly,  or  indirectly 
through  one  or  more  intermediaries, 
controls  or  is  controlled  by,  or  is  xmder 
common  control  with,  the  torrower.  ' 
Borrower  means  any  organization 
which  has  an  outstanding  loan  made  by 
REA  or  RTB,  or  guaranteed  by  REA,  or 
which  is  seeking  such  financing. 

Extension  of  credit  means  to  make 
loans  or  advances. 

Guarantee  means  to  undertake 
collaterally  to  answer  for  the  payment  of 
another's  aebt  or  the  i}erformance  of 
another’s  duty,  liability,  or  obligation, 
including,  without  limitation,  £e 
obligations  of  affiliated  companies. 

Some  examples  of  such  guarantees 
would  include: 

(1)  Guarantees  of  payment  or 
collection  on  a  note  or  other  debt 
instrument; 

(2)  Issuing  performance  bonds  or 
completion  bonds;  or 


(3)  Cosigning  leases  or  other 
obligations  of  third  parties. 

Aaaximum  investment  ratio  means 
that  the  aggregate  of  all  qualified 
investments  by  the  borrower  including 
the  proposed  qualified  investment  sh^l 
not  be  more  than  one-third  of  the  net 
worth  of  the  borrower. 

Minimum  total  assets  ratio  means  the 
borrower’s  net  worth  is  at  least  twenty 
percent  of  its  total  assets  including  the 
proposed  qualified  investment. 

Net  plant  means  the  sum  of  the 
balances  of  the  following  accoimts  of 
the  borrower. 


Account  Names 

Number 

(1)  Telecommunications  plant 

2001 

In  service 

(2)  Property  held  for  future  tele- 

2002 

communications  use 

(3)  Telecommunications  plant 

2003 

under  constructton-short  term 

(4)  Telecommunications  plant 

2004 

under  construction-iong  term 

(5)  Telecommunications  plant 

2005 

adjustment 

(6)  Nonoperating  plant 

2006 

(7)GoodwM 

2007 

(8)  Less  accunrKdated  depreda- 

3100 

tion 

through 

3300s 

(9)  Less  accumulated  amortiza- 

3400 

tion 

through 

36008 

Note:  AH  references  to  account  numbers 
are  to  the  UnHonn  System  of  Accounts  (47 
CFR  part  32). 


Net  worth  means  the  sum  of  the 
balances  of  the  following  accounts  of 
the  borrower. 


Account  Names 

Number 

(1)  Capital  stock 

4510 

(2)  Additlonai  paid-in  capital 

4520 

(3)  Treasury  stock 

4530 

(4)  Other  capital 

4540 

(5)  Retained  earnings 

4550 

Nolo:  For  nonprofit  organizatiorts,  owners’ 
Is  shown  in  subaccounts  of  4540  and 
AH  references  reoarding  account 
numbers  are  to  the  Uniform  System  of 
Accoimts  (47  CFR  pcvt  32). 

Qualified  investment  is  defined  in 
§  1744.202(b). 

RE  Act  means  the  Rural  Electrification 
Act  of  1936,  as  amended  (7  U.S.C  901 
etseq.). 

means  the  Rural  Electrification 
Administration,  an  agency  of  the  United 
States  Department  of  A^culture  and,  as 
provided  in  §  1744.200(b),  the  RTB. 

REA  mortgage  means  the  instrument 
creating  a  lien  on  or  security  interest  in 
the  borrower’s  assets  in  connection  with 
a  loan  made  or  guaranteed  under  the  RE 
Act. 

RTB  means  the  Rural  Telephone 
Bank,  an  agency  and  instrumentality  of 


the  United  States  within  the  United 
States  Department  of  Agriculture. 

Rural  aevelopment  investment  is 
defined  in  §  1744.202(d). 

Total  assets  means  the  sum  of  the 
balances  of  the  following  accounts  of 
the  borrower: 


«  Account  Names 

Number 

(1)  Current  assets 

1100s 

through 

13008 

(2)  Noncurrent  assets 

1400s 

through 

15008 

(3)  Total  telecommunications 

2001 

plant 

through 

2007 

(4)  Less  accumulated  depreda- 

3100 

tion 

through 

3300s 

(5)  Less  accumulated  amortiza- 

3400 

tion 

through 

3600s 

Note:  AH  refererx»8  regarding  accourrt 
numbers  are  to  the  Unifonn  System  of 
Accounts  (47  CFR  part  32). 


Uniform  System  of  Accounts  means 
the  F^eral  Communications 
Commission  Uniform  System  of 
Accoimts  for  Telecommunications 
Companies  (47  CFR  part  32)  as 
supplemented  by  7  CFR  Part  1770, 
Accounting  Requirements  for  REA 
Telephone  Borrowers. 

1 1744.202  Borrower*  may  make  quaUfied 
Investments  without  prior  approval  of  the 
Administrator. 

(a)  A  borrower  that  equals  or  exceeds 
the  minimum  total  assets  ratio  may 
make  a  qualified  investment,  defined  in 
paragraph  (b)  of  this  section  without 
prior  written  approval  of  the 
Administrator. 

(b)  A  qualified  investment  is  a  rural 
development  investment,  defined  in 
paragraph  (d)  of  this  section  meeting  the 
following  criteria: 

(1)  Unless  the  borrower’s  commitment 
is  a  guarantee,  extension  of  credit,  or 
advance,  the  borrower  receives  any 
financial  return  accruing  to  such 
investment,  or  the  borrower’s 
proportionate  share  of  such  return; 

(2)  Unless  the  borrower’s  commitment 
is  a  guarantee,  extension  of  credit,  or 
advance,  the  borrower  retains  title  to 
any  asset  acquired  with  such 
investment,  or  the  borrower’s 
proportionate  share  of  such  title;  and 

(3)  'The  funds  committed  are  the 
borrower’s  own  funds.  As  used  in  this 
subpart,  the  term  own  funds  shall  not 
include  proceeds  of  loans  made, 
guaranteed  or  lien  accommodated  by 
REA;  funds  necessary  to  make  timely 
payments  of  principal  and  interest  on 
loans  made,  guaranteed  or  lien 


I 
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accommodated  by  REA;  and  binds  on 
deposit  in  the  ca^  comtnictimi  fund- 
trustee  account,  as  defined  in  die 
borrower’s  ioan  contiMit  with  REA. 

(c)  A  rural  development  investment 
will  not  be  considei^  to  be  a  qualified 
investment  to  the  extent  that  the  amount 
of  such  investments  exceeds  the 
borrower's  maximum  investment  ratio. 

(d)  A  rural  development  investment  is 
an  investment,  extension  of  credit, 
advance,  or  guarantee  a  borrower  for 
a  period  longm  than  one  year  and  for 
one  or  more  of  the  following  purposes: 

(1)  Improve  the  econmnic  w^l-being 
of  rural  residents  and  alleviate  the 
problems  of  low  income,  elderly, 
minority,  and  otherwise  disadvantaged 
rural  revolts; 

(2)  Imfutwe  the  business  and 
emplojFment  opportunities, 
occupational  training  and  employment 
services,  health  care  services, 
educational  opportunities,  energy 
utilization  and  availability,  housing, 
transportatirm,  community  services, 
community  facilities,  water  supidies. 
sewage  and  solid  waste  managemeid 
systems,  credit  availd^ty.  a^ 
accessibility  to  and  dehv^  of  prtvate 
and  public  finand^  resources  in  the 
maintenance  and  creation  of  fobs  in 
rural  areas; 

(3)  Improve  state  and  local 
government  management  capabilities, 
institutions,  and  {uograms  related  to 
rural  develcq>ment  and  eiqpand 
educational  and  training  opportunities 
for  state  and  local  officials,  particularly 
in  small  rural  communities; 

(4)  Stxmigtheii  the  family  farm  system; 
or 

(5)  Maintain  and  protect  the 
environment  and  natural  resources  of 
rural  areas. 

(e)  As  used  in  paragraph  (d)  of  this 
section,  the  term  rural  development 
investment  diall  include  investments  by 
a  borrower  in  its  own  name,  in  affiliated 
compani».  and  in  entities  not  affiHated 
with  the  borrower. 

i1744JK)3  Establishing  amount  of  rural 
development  InvestmenL 
For  ptirposes  of  determining  whether 
a  rural  development  Investmmit  is 
within  the  limits  of  the  borrowm’s 
maximum  investment  ratio  or  the 
minimum  total  assets  ratio,  the  amount 
of  the  qualified  inveatment  shall  be  the 
total  amount  of  funds  committed  to  the 
rural  devek^mient  profoct  as  of  the  date 
of  determination,  llie  total  amount  of 
funds  coounitted  to  the  rtiral 
deve^ment  profoct  includes: 

(a)  The  prinidp^  ammint  of  loans  and 
advances  made  by  the  borrower; 

(b)  Guarantees  made  the  borsower; 
and 


(c)  A  retsonaUe  estimata  of  die 
amount  the  borrower  ia  committed  to 
provide  to  the  rural  development  profoct 
in  future  years. 

11744.204  Rural  devslopraent  Investmsnts 
that  do  not  meat  tha  ratfo  raqulrsmants. 

(a)  Each  borrower  is  authorized  to 
make  investments  other  than  qualified 
investments  only  in  accordance  with  the 
provisions  of  the  borrower's  mortgage 
with  REA.  Without  REA's  approved,  the 
portion  of  any  investment  of  funds  or 
commitment  to  invest  funds  for  any 
rural  development  investment  that  will 
exceed  the  borrower's  maximum 
investment  ratio  or  cause  the  borrower 
to  fall  below  the  minimum  total  assets 
ratio,  must  comply  with  the  provisions 
of  the  REA  mortage. 

(b)  REA  will  conkder,  on  a  case-by- 
case  basis,  requests  for  approval  of  rural 
development  investments  not 
constituting  qualified  investments.  ISA 
may  condition  such  approval.  If  granted, 
on  such  requirements  and  restric^ons  as 
REA  may  determine  to  be  in  the  best 
interests  of  the  Government,  including, 
without  limitation,  die  borrower's 
agreement  to  limit  dividends  or 
distributions  of  capital  by  an  amount 
specified  by  REA.  Requests  for  sudi 
approvals  must  be  submitted  in  writing 
to  the  relevant  REA  regfonal  office  and 
shaD  Imdude: 

(1)  A  description  of  the  rural 
developmont  pitted  and  die  type  of 
investment  to  be  made,  sudi  as  a  loan, 
guarantee,  stock  purchase  or  equity 
investment; 

(2)  A  reasonable  estimate  of  the 
amount  the  borrower  is  committed  to 
provide  to  the  rural  development  prefect 
including  investments  that  may  be 
retired  in  the  future;  and 

(3)  A  pro  forma  balmce  sheet  and 
cash  flow  statemrat  for  the  period 
covering  the  Ixurower’s  future 
commitments  to  the  rural  development 
project 

(c)  In  determining  whether  to  approve 
a  rural  devet<^pinmt  investment  that 
may  cause  the  bwrower  to  exceed  the 
maximum  investment  ratio  or  to  foil 
below  the  minimum  total  assets  ratio  in 
the  future,  REA  will  ctxisider  annual 
increases  to  the  borrower’s  net  wcuth 
and  total  assets  as  might  be  reasonably 
anticipated  from  the  borrowM'’8  normal 
operatiems. 

11744.205  Determlnadone  and  application 
of  limitations  described  in  11744.202. 

(a)  REA  will  not  include  qualified 
investments,  including  qualified 
investments  in  affiliated  companies,  in 
calculating  the  amount  of  dividend  or 
capital  distributions  a  bonower  may 
make  under  its  REA  mortgage. 


(b)  A  borrower's  investment  in  its  net 
plant  ahali  not  be  considered  a  rural 
development  inveetmaot  for  purposee  of 
calculating  tiie  maxhnum  investment 
ratio  or  the  minimum  total  assets  ratia 

(c)  The  borrowOT’s  net  worth  and  total 
assets  shall  be  determined  using  the 
balances  of  the  respective  accounts  of 
the  borrower  as  of  December  31  of  the 
last  complete  calendar  year  preceding 
the  date  on  which  the  liorrower's 
maximum  investment  ratio  and 
minimum  total  assets  ratio  are 
calculated. 

(d)  All  determinations  required  to  be 
made  xmder  7  U.S.C.  926  or  this  subpait 
will  be  made  in  acctmiance  with  the 
Uniform  System  of  Accounts  (USoA)(47 
CFR  part  32).  References  to  specific 
USoA  (tccounts  shall  include  revised  or 
replacement  accounts. 

11744.206  Effect  of  subeequent  failure  to 
maintain  ratloa. 

If  an  expenditure  constitutes  a 
qualified  investment  under  the  terms  of 
this  snbpart  it  does  not  cease  to  be  a 
qualified  investment  merely  because 
subsequently  tbe  borrower  foils  to 
maint^  the  maximum  investment  ratio 
or  the  minimum  total  assets  ratio. 

11744.207  Investment  not  to  jeopardize 
loan  aacurliy. 

A  borrower  shall  not  make  a  qualified 
investment  or  a  rural  developmmt 
investment  which  jeopardize 

(a)  The  security  of  loans  made  or 
guaranteed  by  R^;  or 

(b)  The  boTTOwer’s  ability  to  repay 
such  loans  imder  the  terms  and 
conditions  as  agreed. 

f  1744.208  Rural  development  investments 
before  November  28, 1990. 

All  investments  made  by  a  bmrower 
shall  be  subject  to  the  prorisions  of  this 
subpart,  regardless  of  when  the 
investment  was  made  or  whether  it  has 
been  approved  by  REA.  Any  restrictimis 
require  by  REA  as  a  condition  to 
*  approving  a  rural  development 
investment  before  November  28, 1990. 
shall  continue  to  be  in  effect  to  ffie 
extent  that  such  investment  exceeds  the 
maximiim  investment  ratio  Or  causes  the 
borrower  to  fall  below  the  minimum 
total  assets  ratio. 

11744.208  Racorda. 

(a)  The  records  of  borrowers, 
including  records  rating  to  qualified 
investments,  shaU  be  sul^ct  to  the 
auditing  procedures  prescribed  in  pwt 
1773  of  tffis  chapter.  REA  reserves  the 
right  to  review  the  records  of  the 
borrower  relating  to  qualified 
investments  to  determine  if  the 
borrower  is  in  compliance  with  thia 
subpait 
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(b)  Borrowers  shall  report  to  REA  on 
the  end-of-year  operating  report,  REA 
Form  479,  the  current  status  and 
principal  ammmt  of  each  qualified 
investment  it  has  made  or  is  committed 
to  make  pursuant  to  §  1744.202. 
(Approved  by  the  Office  of  Management  and 
Bud^  under  control  number  0572-0098.) 

{1744.210  Effect  of  this  aubpart  on  REA 
loan  contract  and  mortgage. 

(a)  Except  as  expressly  provided  in 
this  subpart,  the  borrower  shall  comply 
with  all  provisions  of  its  loan  contract 
with  REA.  its  notes  issued  to  REA,  and 
the  REA  mortgage,  including  all 
provisions  thereof  relating  to 
investments  not  covered  by  this  subpart. 

(b)  Nothing  in  this  subp^  shall  anect 
any  rights  of  supplemental  lenders 
rmder  the  REA  mortgage,  or  other 
creditors  of  the  borrower,  to  limit  a 
borrower’s  investments,  loans  and 
guarantees  to  levels  below  those 
permitted  in  §  1744.202. 

(c)  As  used  In  paramph  (b)  of  this 
section,  supplements  lender  means  a 
creditor  of  the  borrower,  other  than 
REA.  whose  loan  to  the  borrower  is 
secured  by  the  REA  mortgage. 

Dated;  October  1, 1993. 

Bob  J.  Nash. 

Under  Secretary,  Small  Community  and  Rural 
Development. 

[FR  Doc  93-24761  Piled  10-8-93;  8:45  am] 
BttJJNO  CODE  M10-18-F 


Farmers  Home  Administration 

7  CFR  Parts  1900, 1910, 1951, 1955, 
1962,  and  1965 

R1N057&-AA39 
NonProgram  (NP)  Loans 

AGENCY:  Farmers  Home  Administration. 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  is 
implementing  new  regulations  for 
NonProgram  (NP)  loans.  This  action  is 
necessary  since  loans  are  not  eligible 
for  program  supervision  and  servicing 
and  NP  debtors  are  not  eligible  for 
program  benefits  and  entiUements.  They 
cannot,  therefore,  be  made,  managed, 
collected,  and  liquidated  in  the  same 
manner  as  program  loans.  In  the  past, 
there  have  been  a  relatively  small 
number  of  NP  loans,  which  are  on  more 
stringent  terms  than  program  loans  and 
are  an  extension  of  credit  for  the 
convenience  of  the  Government.  The 
intended  efiect  is  to  have  a  regulation 
for  the  \milorm  hAnHHng  of  NP  loans. 
EFFECTIVE  DATE:  November  12. 1993. 


FOR  FURTHER  INFORMATION  CONTACT:  Jean 
F.  Leavitt.  Senior  Loan  Specialist.  Single 
Family  Housing  Servicing  and  Property 
Management  Division,  Fanners  Home 
Admi^stration.  USDA,  South 
Agriculture  Building,  room  5309, 
Washington,  DC  20250,  telephone:  (202) 
720-1452. 

SUPPLEMENTARY  MFORMATION:  This  final 
rulemaking  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1  which 
implements  Executive  Order  12291,  and 
has  been  classified  as  “nonmajor.”  It 
will  not  result  in  an  annual  efiect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 
significant  adverse  efiects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets. 


BACKGROUND  INFORMATION:  On  August 
17, 1989  (54  FR  33906),  Farmers  Home 
Administration  published  a  proposed 
rule  on  procedures  for  the  making, 
management,  servicing,  and  liquidation 
of  nonprogram  fi^)  loan(s).  FmHA  now 
publishes  this  proc^ure  for  final  rule. 

7  (3FR,  part  1951,  subpart  J — 
Management  and  Collection  of 
Nonprogram  (NP)  Loans  is  a  new 
regulation  which  establishes  procedvires 


for  the  making,  management,  servicing, 
and  liquidation  of  nonprogram  (NP) 
loans.  Nonprogram  (NP)  loans  are  an 
extension  of  cr^t  for  the  convenience 
of  the  Government  to  fedlitate  loan 
servicing  actions  or  assist  with  the  sale 
of  acqiii^  property.  Program  credit  is 
not  providea  b^use  the  property 
either  does  not  meet  current  program 
requirements  and/or  the  appUcant  does 
not  meet  current  loan  program 
eligibility  requirements.  Ad  NP  loan  is 
made  on  more  stringent  terms  than  a 

C gram  loan.  Previously,  guidance  on 
dling  NP  loans  was  mspersed 
through  various  regulations  including 
Subparts  A  and  C  of  part  1965  and 
subpart  C  of  part  1955.  The  new 
regulation  combines  those  portions  of 
these  regulations  on  NP  loans  into  one 
regulation  and  provides  for  ^dance 
that  was  not  previously  and/or 
explicitly  prided  in  existing 
relations.  This  will  make  it  easier  for 
FmHA  personnel  and  the  general  public 
to  ascertain  FmHA’s  regulations  on  NP 


loans. 


The  issues  in  suhpart  J  of  part  1951 
which  were  not  explicitly  ii^uded  in 
the  proposed  rulemaking  but  are  part  of 


the  subject  matter  addressed  in  the 
propos^  rulemaking  are  as  follows: 

1.  Provides  that  an  appraisal  fee  muU 
be  collected  from  applicants  who  wish 
to  obtain  FmHA  cr^t  to  purchase  a 
Sinde  Family  residence  at  the  time  the 
applicant  is  determined  eligible  for 
FmHA  financing.  This  requirement  has 
recently  been  implement^  for  program 
applicants.  It  would  not  be  equitable  to 
impose  a  financial  burden  on  program 
applicants  and  have  the  Agmicy  pay  the 
fee  for  nonprogram  applicants: 
therefore,  the  collection  of  an 
application  fee  will  be  required  from 
both  program  and  nonprogram 
applicants. 

2.  Provides  that  NP  loans  include 
loans  converted  to  NP  status  when  only 
a  portion  of  the  security  property  is 
being  transferred  and  the  FmHA  debt  is 
not  paid  in  full. 

3.  Establishes  that  NP  loans  can  be 
reamortized  when  initially  establishing 
a  borrower  on  an  escrow  system  when 
real  estate  taxes  for  one  or  more  years 
and/or  an  insiirance  premium  for  one 
year  is  vouchered  and  the  borrower  is 
not  able  to  repay  the  advance  within  the 
number  of  years  represented  by  the 
taxes  or  insxirance,  as  applicable. 

4.  Provides  that  NP  borrowers  will 
escrow  funds  for  the  payments  of  taxes 
if  requested  by  FmHA.  Existing 
borrowers  requested  to  escrow  will  be 
notified  by  letter  at  least  90  days  prior 
to  initiating  escrowing  for  taxes.  A 
borrower  who  is  also  indebted  for  a 
Farmer  Program  (FP)  program  loan  will 
not  be  remri^  to  escrow. 

5.  Provides  that  FmHA  will  consider 
a  borrower’s  ofier  to  convey  by  deed  in 
lieu  of  foreclosure  only  after  the  debt 
has  been  accelerated  and  when  it  is  in 
th^ovemment’s  best  interest. 

Tne  major  issues  in  subpart  )  of  part 
1951  which  are  clarified,  established,  or 
vary  from  that  contained  in  existing 
FmHA  regulations  and  were  included  in 
the  proposed  rulemaking  are  as  follows: 

1.  Reiterates  and  clarifies  that  NP 
loans  are  not  eligible  for  program 
supervision  or  management,  and  NP 
debtors  are  not  entitled  to  program 
benefits  and  entitlements  such  as 
interest  credit,  moratorium, 
reamortization,  rescheduling, 
consolidation,  deferral,  limited  resource 
assistance  or  appeal  rights. 

2.  Establishes  a  nonrefundable 
application  fee,  which  will  change 
periodically,  to  process  an  application 
for  NP  credit.  The  application  fee  is 
exclusive  of  any  required  credit  report 
fee.  Initially,  the  fee  will  be  set  at  $100. 

3.  Establishes  downpayment 
requirements  which  are  based  on  the 
purchase  price  for  a  credit  sale  and  the 
current  market  value  or  debt,  whidiever 
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is  lower,  for  am  assiunption.  While  the 
downpayment  requirements  vary 
depending  on  the  type  of  property,  the 
determination  as  to  the  amount  of  the 
downpayment  will  be  based  on 
objective  standards  and  are  available  at 
any  FmHA  office. 

4.  Establishes  a  collection  policy 
consistent  with  conventional  lenders  on 
the  servicing  and  collection  of  overdue 
payments.  Program  servicing  regulations 
and  authorities  are  not  authorized. 

5.  Clarifies  that  acceleration  letters  to 
NP  borrowers  will  not  contain  appeal 
rights,  but  will  provide  the  borrower 
with  the  option  to  have  the  decision 
reviewed  by  the  next  level  supervisor  to 
confirm  the  loan  is  in  default. 

6.  Provides  detailed  guidance  on 
settlement  of  NP  debts. 

7.  Provides  that  NP  debtors  will  not 
be  released  from  liability  unless  the  NP 
debt  is  satisfied  in  full. 

Related  changes  are  made  in  other 
regulations  to  conform  to  the  new 
regulation. 

Programs  Affected 

These  prdgrams/activities  are  Usted  in 
the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  xmder  Nos: 

10.404  Emergency  Loans 

10.405  Farm  Labor  Housing  Loans  and 
Grants 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.410  Low  Income  Housing  Loans 

10.411  Rural  Housing  Site  Loans 

10.414  Resource  Conservation  and 
Envelopment  Loans 

10.415  Rural  Rental  Housing  Loans 

10.416  Soil  and  Water  Loans 

10.417  Very  Low-Income  Housing 
Repair  I^ans  and  Grants 

10.418  Water  and  Waste  Disposal 
Systems  for  Rural  Communities 

10.419  Watershed  Protection  and 
Flood  Prevention  Loans 

10.421  Indian  Tribes  and  Tribal 
Corporation  Loans 

10.422  Business  and  Industrial  Loans 

10.423  Community  Facilities  Loans 
10.427  Rural  Rental  Assistance 

Payments 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice(s)  to  7  CFR  part 
3015,  subpart  V,  the  following  programs 
are  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
Intergovernmental  consultation  with 
State  and  local  officials:  10.404 — 
Emergency  Loans,  10.406 — ^Farm 
Operating  Loans,  10.407 — ^Farm 
Ownership  Loans,  10.410 — ^Low  Income 
Housing  Loans,  10.416 — Soil  and  Water 
Loans,  and  10,417 — ^Very  Low  Income 
Housing  Repair  Loans  and  Grants.  The 


folloMdng  programs  are  subject  to 
intergovernmental  consultation  with 
State  and  local  officials;  10.405 — ^Farm 
Labor  Housing  Loans  and  Grants, 

10.411 — ^Rural  Housing  Site  Loans, 

10.414 — Resource  Conservation  and 
Development  Loans,  10.415 — ^Rural 
Rental  Housing  Loans,  10.418 — ^Water 
and  Waste  Disposal  Systems  for  Rural 
Commimities,  10.419 — Watershed 
Protection  and  Flood  Prevention  Loans, 
10.421 — Indian  Tribes  and  Tribal 
Corporation  Loans,  10.422 — ^Business 
and  Industrial  Loems,  10.423 — 
Community  Facility  Loans,  and 
10.427 — Rural  Rental  Assistance 
Payments. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordemce  with  7  CFR  part  1940, 
subpart  G,  “Environmental  Pro^m.”  It 
is  the  determination  of  FmHA  mat  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  and 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-90,  an  Environmental  Impact 
Statement  is  not  required. 

Discussion  of  Comments — August  17, 
1969,  Proposed  Rule 

The  proposed  rule  published  in  the 
Federal  Register  (54  FR  33906)  on 
August  17, 1989,  provided  for  a  60-day 
comment  period.  Three  comments  were 
received  during  the  comment  period. 
One  comment  was  received  late,  but 
was  also  considered  in  the  scope  of  this 
review.  All  comments  received  were 
from  FmHA  field  office  employees.  The 
slunmary  of  the  comments  received  are 
presented  here  as  follows: 

1.  One  commentor  stated  that  the 
reference  to  nonprogram  borrowers  not 
having  appeal  rights  should  be  revised 
to  state  that  a  borrower  does  have 
appeal  rights  if  the  decision  involved 
the  denid  of  NP  loan  assistance  under 
the  leaseback/buyback  and  Homestead 
Protection  provisions  of  Subpart  S  of 
Part  1951  of  this  chapter.  We  agree  and 
have  incorporated  this  change  into  the 
FmHA  Instruction. 

2.  One  commentor  is  concerned  the 
statement  “where  a  borrower  has  both 
program  and  NP  loans  outstanding,  the 
servicing  will  be  according  to  the 
regulation  appUcable  to  the  program 
loan(s)”  is  unclear  and  therefore,  can  be 
misinterpreted.  We  agree  and  have 
revised  ^s  statement  in  the  FmHA 
Instruction  to  state  that  a  borrower  who 
has  a  program  and  NP  loan  will  have 
their  loan  accounts  serviced  and 
liquidated  in  accordance  with  the 
regulation  applicable  to  the  particular 
loan.  Nonprogram  loans  are  not  eligible 


for  any  program  servicing  except  those 
permitted  in  subpart  J  of  part  1951  of 
this  chapter. 

3.  One  commentor  suggested  the 
downpayment  remain  at  10%  rather 
than  ^ving  it  reduced  to  5%.  We  agree 
and  have  revised  the  instruction  to  state 
that  the  downpayment  requirements  on 
NP  farm  real  estate,  regardless  of 
whether  the  property  is  sold  from 
FmHA  inventory  or  by  a  debtor  through 
transfer  and  assumption,  will  be  10%. 

4.  One  commentor  is  concerned  that 
NP  borrowers  are  required  to  pledge  all 
their  farmland  as  secxurity  for  the  NP 
loan.  The  commentor  believes  this 
requirement  would  severely  limit  the 
number  of  NP  buyers  for  surplus  farm 
inventory  properties.  We  agree  and  have 
revised  the  FmHA  Instructions  to 
require  an  NP  loan  to  be  secured  only 
by  the  property  which  is  purchased.  The 
commentor  is  also  concerned  that  the 
regulation  does  not  provide  guidance  on 
handling  surplus  CONACT  property 
which  is  not  farm  real  estate  (e.g.,  grain 
elevators,  lake  lots,  gas  stations, 
warehouse  buildings,  etc).  We  agree  and 
have  revised  the  instruction  to  include 
these  properties. 

List  of  Subjects 
7  CFR  Part  1900 

Appeals,  Credit,  Loan  programs — 
housing  and  commimity  development. 

7  CFR  Part  1910 

Apphcations,  Credit,  Loan 
programs — ^Agricvdture,  Loan 
programs — ^Housing  and  community 
development.  Low  and  moderate 
income  housing.  Marital  statris 
discrimination,  Sex  discrimination. 

7  CFR  Part  1951 

Accoimting,  Accounting  servicing. 
Credit,  Debt  restructuring.  Loan 
programs — ^Agriculture,  Low  and 
moderate  income  housing  loans — 
Servicing,  Foreclosure,  Government 
acquired  property.  Mortgages,  Rural 
areas.  Sale  of  government  acquired 
property.  Surplus  government  property. 
Loan  programs — ^Housing  and 
commimity  development.  Rent 
subsidies.  Subsidies. 

7  CFR  Part  1955 

Foreclosure,  Government  acquired 
property.  Sale  of  government  acquired 
property.  Surplus  government  property. 

7  CFR  Part  1962  ^ 

Crops,  Government  property, 
Livestodc,  Loan  programs — ^Agriculture, 
Rural  areas. 
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(7)  FP  accounts  rescheduled  under  an 
accelerated  repayment  agreement. 

(b)  C&BP/NP  and  MFH/NP 
transactions  involving  transfer  of  the 
security  property  will  be  submitted  to 
the  National  Office  for  review, 
authorization  and  processing  guidance. 
The  submission  must  include  a 
justification  for  the  proposed  action,  a 
servicing  and  management  plan,  the 
State  Director’s  recommendations,  and 
the  case  files.  The  sale  of  C&BP  and 
MFH  inventory  property  to  NP 
purchasers  will  be  handled  in 
accordance  with  subpart  C  of  part  1955 
of  this  chapter. 

(c)  Borrowers  who  have  program  and 
NP  loans  will  have  their  loan  accovmts 
serviced  and  liquidated  in  accordance 
with  the  regulation  applicable  to  the 
particular  loan(s).  Therefore,  NP  loans 
are  not  eligible  for  any  program 
servicing  except  those  permitted  in  this 
subpart.  However,  even  though  the  NP 
loan  will  not  be  eligible  for  program 
servicing  benefits  or  entitlements,  the 
borrower  is  not  precluded  from 
receiving  assistance  on  the  program  loan 
(e.g.,  having  an  NP  farm  loan  should  not 
preclude  a  borrower  from  being 
considered  for  debt  restructiuing 
assistance  in  the  form  of  a  deferral, 
rescheduling,  consoUdation,  etc.,  on  a 
FP  program  loan).  When  the  decision 
has  been  made  to  liquidate  the  program 
loan  of  a  borrower  whouis  also  indebted 
for  an  NP  loan  and  the  NP  security  is 
also  additional  security  for  the  program 
loan  the  NP  loan  will  be  accelerated  at 
the  same  time  as  the  program  loan  using 
the  program  acceleration  notice. 
Likewise,  if  an  NP  loan  is  to  be 
liquidated  and  the  borrower  is  also 
indebted  for  a  program  loan  which 
serves  as  additional  security  for  the  NP 
loan  the  program  loan  will  be 
accelerated  at  the  same  time  as  the  NP 
loan  using  the  program  acceleration 
notice.  Any  appeal  of  an  adverse 
decision  involving  both  an  NP  and 
program  loan  would  afreet  only  the 
program  loan. 

§1951.452  Policy. 

NP  credit  is  extended  for  the 
convenience  of  the  Government  in 
servicing  an  existing  loan  or  to  faciUtate 
sale  of  inventory  property.  Where  a 
borrower  has  both  program  and  NP 
loans  outstanding,  servicing  will  be 
according  to  the  regulation  applicable  to 
the  particular  loan(s).  NP  borrowers  are 
not  eligible  for  program  entitlements  or 
servicing  actions  such  as  subsidy, 
moratorium,  reamortization, 
rescheduling,  consolidation,  deferral, 
limited  resource  assistance,  buyout, 
writedown  and  conservation  easements. 
Neither  are  NP  borrowers  subject  to 


occupancy/operation  requirements, 
graduation  or  other  similar  requirements 
imposed  on  program  borrowers.  NP 
borrowers  are  required  to  adequately 
maintain  the  security,  pay  real  estate 
taxes  and/or  assessments  when  due  or 
make  scheduled  escrow  installments  for 
taxes  and  insurance  when  required  by 
FmHA,  and  keep  buildings  insured 
according  to  the  promissory  note  and 
mortgage  or  security  agreement,  but  may 
lease  all  or  a  portion  of  the  security 
without  FmHA’s  consent,  except  as 
provided  in  §  1951.460  (aO  and  (b)  of 
this  subpart. 

§1951.453  [Reserved] 

§  1 951 .454  Review  of  adverse  decisions. 

NP  applicants  and  borrowers  are  not 
entitled  to  appeal  rights  unde^  subpart 
B  of  part  1900  of  this  chapter;  except 
that  a  borrower  does  have  appeal  rights 
if  the  decision  involves  the  denial  of  NP 
loan  assistance  under  the  Leaseback/ 
Buyback  and  Homestead  Protection 
provisions  of  subpart  S  of  this  Part  1951. 
However,  decisions  involving  NP 
applicants,  borrowers  or  property  are 
reviewable  by  the  next  level  supervisor. 

§  1951 .455  NP  loan  making  for  Single 
Family  Housing  (SFH)  and  tarm  property 
(real  and  chattel). 

(a)  Application  for  NP  credit. 
Applications  for  credit  on  NP  terms  are 
made  at  the  County  Office  serving  the 
area  where  the  property  is  located  or 
through  an  approved  packager  or  real 
estate  broker  if  so  instructed  by  Coimty 
Office  personnel.  To  apply  for  NP 
credit,  except  Leasebacl^Buyback  and 
Homestead  Protection,  standard  forms 
used  to  process  program  applications 
may  be  utilized  or  comparable 
documentation  which  contains 
information  to  establish  financial 
stability,  creditworthiness,  and 
repayment  ability  for  the  requested 
credit.  However,  the  loan  approval 
official  will  have  the  discretion  to 
determine  what  information  is  required 
to  support  approval  of  the  loan.  For 
property  purchased  under  the 
Leasebac^Buyback  and  Homestead 
Protection  programs  the  information 
required  to  support  approval  of  the  loan 
will  be  in  accordance  with  subpart  S  of 
part  1951  of  this  chapter.  The 
creditworthiness  standards  in  $  1944.9 
of  subpart  A  of  part  1944  of  this  chapter 
will  be  used  to  evaluate  an  NP 
applicant’s  eligibility  for  FmHA 
assistance  to  purchase  a  single  family 
residence.  The  application  is  not 
complete  until  all  information  requested 
by  FmHA  is  received. 

(b)  Fees.  A  nonrefundable  application 
fee  must  be  submitted  with  the 
application.  In  addition,  credit  reports 


will  be  ordered  to  determine  the 
eligibility  of  NP  appUcants  requesting 
FmHA  credit.  A  nonrefundable  credit 
report  fee  will  be  charged  the  applicant. 
The  amounts  of  these  fees  change 
periodically;  current  fees  will  be  quoted 
by  FmHA  county  office  personnel  upon 
request.  A  borrower  whose  loan  is 
reclassified  as  NP  because  unauthorized 
assistance  was  received;  or  only  a 
portion  of  the  security  property  is  being 
transferred  and  the  FmHA  debt  is  not 
paid  in  full;  or  FP  accounts  rescheduled 
under  an  accelerated  repa3mient 
agreement  will  not  be  required  to 
submit  an  application  or  pay  the 
application  fee. 

fc)  Eligibility  restrictions.  If  farm 
property  is  being  purchased  or  the  debt 
assumed,  and  an  individual  or  member, 
stockholder,  partner,  or  joint  operator  of 
a  proposed  entity  transferee  or 
purchaser  has  bmn  convicted  after 
December  23, 1985,  \mder  Federal  or 
State  law  of  planting,  cultivating, 
growing,  producing,  harvesting,  or 
storing  a  controlled  substance  (see  21 
CFR  part  1308,  which  is  Exhibit  C  of 
subpart  A  of  part  1941  of  this  chapter 
(available  in  any  FmHA  office),  for  the 
definition  of  “controlled  substance’’) 
prior  to  the  approval  of  the  credit  sede 
or  assumption  in  any  crop  year,  the 
individual  or  entity  shall  be  ineligible 
for  FmHA  credit  for  the  crop  year  in 
which  the  individual  was  convicted 
four  succeeding  crop  years  following  the 
conviction.  Pu^asers  will  attest  on  the 
application  form  used  that  as 
inffividuals  or  that  its  members,  if  an 
entity,  have  not  been  convicted  of  such 
crime  after  December  23, 1985. 

(d)  [Reserved] 

(e)  Downpayment.  A  downpayment 
must  be  collected  at  closing  and 
remitted  in  accordance  wim  subpart  B 
of  this  part  1951  (available  in  any 
FmHA  office).  The  minimum 
downpayment  will  be  based  on  the 
purchase  price  for  a  credit  sale  and  the 
current  market  value  fress  any  prior 
liens  for  chattel  security)  or  the  debt, 
whichever  is  lower,  for  an  assumption. 
Downpayment  requirements  vary  finm 
time  to  time  and  vary  by  type  of 
property.  Current  downpayment 
requirements  will  be  provided  by  FmHA 
county  office  personnel  _^on  request. 

(f)  Interest  rate.  The  SFH/NP  interest 
rate  in  efrect  at  the  time  of  loan  approval 
will  be  charged  on  all  NP  assumptions 
and  credit  sales  involving  a  single 
family  residence.  The  FP/NP  interest 
rate  for  real  property  or  chattel  property, 
as  applicable,  in  efrect  at  the  time  of 
loan  approval,  will  be  charged  on  NP 
assumptions  and  credit  sales  involving 
all  other  types  of  sales,  except  as 
otherwise  stated.  For  the  Leasebadc/ 


52648  Federal  Register  /  Vol.  58,  No.  195/  Tuesday,  October  12,  1993  /  Rules  and  Regulations 


Buyback  program,  the  FP/NP  farmer 
program  interest  rate  for  form  real  estate 
in  effect  at  the  time  of  loan  approval 
will  be  charged.  The  Homestead 
Protection  program  interest  rate  in  effect 
at  the  time  of  loan  approval  will  be 
charged  on  Homestead  Protection 
promrties. 

Terms.  The  purchase  price  for 
credit  sales  or  the  FmHA  debt  being 
assumed,  less  the  downpayment 
amount,  will  be  amortiz^  as  follows, 
except  the  term  will  never  be  longer 
than  the  period  for  which  the  property 
will  serve  as  adequate  security: 

(1)  Single  family  residence,  (i)  When 
a  purchaser  does  not  own  an  adequate 
home  and  intends  to  occupy  the  house, 
the  term  may  be  for  a  period  not  to 
exceed  30  years. 

(ii)  For  purchasers  who  do  not  meet 
the  criteria  in  paragraph  (g)(l)(i)  of  this 
section,  the  amortization  p€^(^  will  not 
be  for  more  than  10  years  unless  FmHA 
determines  that  more  fovorable  terms 
are  necessary  to  fodUtate  the  sale,  in 
which  case  the  assumption  may  be 
amortized  using  up  to  a  20-year  foctor 
with  payment  in  fw  (balloon  payment) 
due  not  later  than  10  years  from  the  date 
of  closing. 

(iii)  When  a  presently  indebted  NP 
owner/occupant  wishes  to  purchase 
another  property  which  he/she  intends 
to  occupy,  the  term  may  be  for  a  period 
not  to  exceed  30  years  on  the  condition 
that  the  existing  debt  is  reamortized  for 
a  period  not  to  exceed  10  years  less  the 
number  of  years  the  loan  has  been 
outstanding.  If  the  existing  loan  has 
been  outstanding  for  more  than  10 
years,  the  loan  miist  be  paid  off. 

(2)  Farm  property  (real  estate  security) 
and  CONACT  residential  property 
classified  as  surplus.  The  note  amoimt 
will  Ira  amortized  over'a  period  not  to 
exceed  15  years.  When  an  NP  loan  was 
initially  scheduled  for  repayment  in  15 
years  or  less  together  with  a  25-year 
amortization,  FmHA  may  authorize  an 
extension  not  to  exceed  a  total  of  25 
years  from  the  date  the  NP  assumption 
or  credit  sale  was  closed  provided  it  is 
in  the  Government’s  best  interest  and 
FmHA  retains  the  same  lien  priority. 

(3)  Farm  property  (chattels  security). 
The  note  amount  will  be  amortized  over 
a  period  not  to  exceed  5  years. 

(4)  Farm  property  (Leaseback/ 
Buyback).  The  note  amount  will  be 
amortized  over  a  period  not  to  exceed 
25  years. 

(5)  Homestead  protection.  The  note 
amoimt  will  be  amortized  over  a  period 
not  to  exceed  35  years. 

(h)  Modification  of  security 
instruments.  Any  convenants  in  the 
promissory  note  and/or  security 
instruments  (mortgage  or  deed  of  trust) 


relating  to  graduation  to  other  credit, 
inability  to  secure  other  financing, 
restrictions  on  leasing.  FP  operation 
requirements,  and  consent  to  junior  lien 
encumbrance  will  be  deleted. 

(i)  Security.  The  security  requirements 
for  an  NP  loan  on  a  single  fomily 
residence  will  be  in  accordance  with 
subpart  A  of  part  1944  of  this  chapter. 
The  seouity  requirements  for  NP  loans 
on  form  real  estate  will  be  in  accordance 
with  Subpart  A  of  part  1943  of  this 
chapter  and  NP  loans  on  chattel 
property  will  be  secured  in  accordance 
with  Subpart  A  of  part  1962  of  this 
chapter.  &cept  that,  an  NP  loan  will  be 
secured  only  by  the  property  purchased. 

(j)  Closing.  Title  clearance, 
preparation  of  deeds,  loan  closing  and 
property  insurance  requirements  are  the 
same  as  for  an  FmHA  program  loan  on 
the  same  type  property,  except  the 
purchaser  must  pay  his/her  own  closing 
costs. 

11951.456  [Reserved] 

S  1951.457  Payments. 

(a)  Receiving  payments.  Borrowers 
indebted  for  a  Single  Family  residence 
or  who  have  purchased  property  under 
the  Homestead  Protection  program  will 
mail  their  payments  directly  to  the 
address  shown  on  the  coupon. 
Borrowers  who  bring  or  send  regular 
payments  to  the  County  Office  will  be 
instructed  to  mail  them  directly  to  the 
address  shown  on  their  coupon. 
Borrowers  who  bring  in  cash  payments 
will  be  charged  a  fee  necessary  to 
convert  the  cash  to  a  money  order.  If  the 
fee  is  not  paid,  it  will  be  d^ucted  from 
the  payment.  Borrowers  indebted  for  a 
farm  loan(s),  including  property 
purchased  under  the  Le^bacl^ 
Buyback  program  will  mail  or  bring 
their  pajrments  to  the  County  Office. 

(b)  Payments  not  received  when  due. 
NP  ^rrowers  are  expected  to  make 
scheduled  payments  when  due.  FmHA 
personnel  are  not  required  to  provide 
program  supervision,  servicing, 
management  or  credit  counseling  in 
accordance  with  FmHA  servicing 
instructions  if  payments  are  not 
received  when  due.  To  ensure 
consistency,  a  series  of  contacts  ivill  be 
made  when  servicing  delinquent 
accounts.  AU  actions  taken,  agreements 
reached  and  recommendations  made  in 
the  servicing  of  the  borrower’s  account 
are  to  be  documented.  When 
appropriate,  FmHA  may  work  out  a 
reeisonable  agreement  with  an  NP 
borrower  to  cure  a  delinquency: 
however,  such  an  agreement  will  not 
usually  exceed  1  year.  Failure  to  make 
payments  as  agre^  will  result  in 
actions  determined  by  FmHA  to  best 


protect  the  Government’s  interest. 
Collection  of  a  delinquency  from  an 
Internal  Revenue  Service  (IRS)  offset 
will  be  used  to  the  extent  permitted  by 
law. 

f  1951.458  Servicing  real  estate  taxes. 

In  this  section,  "taxes”  include 
assessments  which,  if  not  paid,  will 
become  a  lien  on  the  property. 

Borrowers  are  required  to  pay  the  taxes 
on  FmHA  security  property  when  they 
become  due.  Security  instruments  for 
FmHA  credit  provide  that  the  borrower 
will  escrow  fimds  for  the  payment  of 
taxes  if  requested  by  FmHA.  Existing 
borrowers  requested  to  escrow  will  ^ 
notified  by  letter  at  least  90  days  prior 
to  initiating  escrowing  for  taxes. 

Monthly  payment  borrowers  will  be 
required  to  escrow,  except  that,  a 
borrower  who  is  also  indebted  for  an  FP 
program  loan  will  not  be  required  to 
escrow.  Failure  to  pay  the  taxes  is  a 
default  of  the  loan  convenants. 
Borrowers  who  have  not  paid  their  taxes 
will  be  notified  by  FmHA.  FmHA  will 
not  voucher  for  taxes  on  NP  loans 
except  to  protect  the  Government’s 
security  interest.  FmHA  will  advance 
funds  for  the  payment  of  taxes  as 
follows: 

(a)  Borrowers  required  to  escrow  for 
taxes.  Taxes  will  be  paid  as  they  b^ome 
due  from  the  borrower’s  escrow 
accoimt.  If  a  borrower’s  escrow  account 
contains  sufficient  funds,  all  discounts 
will  be  taken  advantage  of  when  it  is 
determined  by  FmHA  to  be  in  the  best 
financial  interest  of  the  borrower  and 
the  Government  If  a  borrower  has 
insufficient  funds  in  his/her  escrow 
account  to  pay  the  taxes  when  due,  the 
escrow  servicer  will  request  the 
borrower  to  pay  an  amount  equal  to  the 
difference  between  the  taxes  due  and 
the  escrow  balance  in  a  lump  sum 
within  30  days  after  notification.  If  the 
borrower  fails  to  remit  the  amount 
requested,  the  amount  will  be  advanced 
and  charged  to  the  borrower’s  account 
as  a  recoverable  cost.  When  initially 
establishing  a  borrower  on  an  escrow 
system,  NP  accounts  can  be  reamortized 
provided  taxes  for  1  or  more  years  are 
vouchered  and  the  borrower  is  not  able 
to  repay  the  advance  within  the  number 
of  years  represented  by  the  taxes. 

(d)  Foreclosure-pending  cases. — (1) 
Borrowers  not  required  to  escrow. 

Where  State  law  permits  property  will 
be  sold  at  foreclosure  sale  subject  to 
outstanding  taxes.  Where  taxes  must  be 
paid  up  to  the  foreclosure  sale  date, 
payment  should  be  deferred  until  the 
date  for  the  foreclosure  sale  is  set  unless 
the  taxing  authority  scheduled  a  tax  sale 
sooner,  '^s  permits  a  single  advance  to 
be  processed  and  allows  flexibility  for  a 
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management  decision  if  it  is  later 
determined,  due  to  such  considerations 
as  high  tax  rate,  length  of  time  reqiiired 
to  foreclose,  and  possible  vandalism  or 
other  loss,  there  is  no  recovery  to  be 
made.  If  a  tax  sale  is  scheduled  while 
foreclosure  is  pending,  FmHA  will 
either  pay  the  taxes  by  voucher  in 
accordance  with  paragraph  (c)  of  this 
section  or  allow  me  property  to  be  sold 
at  me  tax  sale,  as  determined  to  be  in 
me  Government’s  best  interest. 

(2)  Borrowers  required  to  escrow  for 
taxes.  Taxes  will  continue  to  be  paid  as 
■outlined  in  paragraph  (a)  of  mis  section 
until  me  property  is  acquired  by  FmHA. 

(c)  Processing  tax  advances.  When  a 
borrower’s  taxes  are  to  be  paid  by  an 
escrow  servicer,  an  advance  will  be 
drawn  from  FmHA  to  cover  me  escrow 
shortage.  When  a  borrower’s  taxes  are  to 
be  paid  by  FmHA,  me  advance  will  be 
charged  to  me  borrower’s  account  as  an 
unamortized  cost  item.  A  tax  advance 
will  bear  interest  at  me  rate  which  is  in 
effect  on  me  initial  loan  or  me  lowest 
loan  number  within  me  fund  code  still 
outstanding. 

§  1 951 .459  PreservatkNi  of  security. 

(a)  Inspections  of  NP  security 
property.  Inspections  will  be  made  on 
NP  security  as  necessary  to  protect 
FmHA’s  security  interest.  In  me  event  of 
abandonment,  servicing  actions  will  be 
taken  according  to  §  1955.55  of  subpart 
B  of  part  1955  of  this  chapter. 

(b)  Subordination.  Subordination  is 
not  aumorized  where  an  NP  borrower 
only  owes  FmHA  an  NP  loan(s). 

1,  Subordination  of  a  mortgage  may  be 
permitted  to  refinance,  extend, 
reamortize,  increase  me  amount  of  an 
existing  prior  lien,  or  to  permit  a  prior 
lien  only  when  me  secxirity  for  me  NP 
loan  is  also  security  for  an  FmHA 
program  loan,  me  request  for  me 
subordination  meets  all  me 
requirements  for  me  subordination  of 
me  FmHA  program  loan  and  is  in  me 
best  interest  of  me  Government. 

(c)  Bankruptcy.  NP  loans  on  single 
family  residences  will  be  serviced  in 
accordance  wim  subpart  C  of  peirt  1965 
of  mis  chapter,  farm  real  estate  in 
accordance  wim  subpart  A  of  part  1965 
of  mis  chapter,  and  farm  chattel  in 
accordance  wim  subpart  A  of  part  1962 
of  mis  chapter. 

§  1 951 .460  Release  of  aecurity  property  or 
sale  or  lease  of  related  property  rights. 

(a)  Partial  release.  Release  of  a  portion 
of  me  security  property  may  be  made 
when  me  borrower  requests  it  and 
FmHA  determines  me  release  will  not 
adversely  affect  me  Government’s 
interest.  Release  may  be  approved  when 
payment  is  received  by  FmHA  in  me 


amount  of  me  market  value,  as 
determined  by  FmHA,  of  me  property  to 
be  released.  FW;eed8  from  such 
transactions  (less  related  expenses 
aumorized  by  FmHA)  will  applied  to 
me  FmHA  indebtedness  as  an  extra 
payment  or  to  prior  liens  in  order  of  lien 
priority. 

(b)  Easements,  right-of-ways,  and 
lease  of  mineral  ri^ts  or  other  rights. 
Consent  may  be  given  by  FmHA  for  me 
borrower  to  grant  an  easement  or  lease 
mineral  rights  when  it  is  determined  by 
FmHA  me  action  will  not  adversely 
eifiect  me  Government’s  interest  The 
granting  of  an  easement  or  right-of-way 
and  lease  of  mineral  rights  may  be 
approved  v^en  pa3rment  is  received  by 
FmHA  in  me  ammmt  of  me  market 
value,  as  determined  by  FmHA,  for 
rights  granted  or  benefits  are  derived 
which  are  equal  to  or  greater  man  me 
value  of  me  property  being  disposed  of. 
Proceeds  from  these  transactions  (less 
related  expenses  aumorized  by  FmHA) 
will  be  applied  to  me  FmHA  debt  as  an 
extra  payment  or  to  prior  liens  in  order 
of  lien  priority. 

(c)  [Reserved] 

(d)  [Reserved] 

§  1951.461  Rel^aM  of  valueless  FmHA  Hen 
without  monetary  consideration. 

Release  of  an  FmHA  lien  wimout 
monetary  consideration  may  be  granted 
when  it  is  determined  by  FmHA  to  have 
no  present  or  prospective  value  or  when 
enforcement  would  be  inefiectual  or 
uneconomical.  Judgment  liens  or 
statutory  redemption  rights  may  be 
released  only  wim  prior  consent  of 
OGC. 

§1951.462  Deceased  borrower. 

When  an  NP  borrower  dies,  FmHA 
will  determine  whemer  or  not 
arrangements  can  be  efiected  for 
continuation  of  me  loan  under  one  of 
me  provisions  of  mis  section.  If  not,  me 
loan  may  be  liquidated  according  to 
§  1951.468  of  tWs  subpart.  The  servicing 
actions  and  me  circumstances  under 
which  mey  may  be  considered  are 
oudined  in  paragraphs  (a)  through  (d)  of 
mis  section. 

(a)  Continue  with  jointly  liable 
borrower.  If  a  jointly  liable  borrower 
will  repay  me  loan  emd  fulfill  omer 
obligations  of  me  loan,  FmHA  will  take 
no  action  to  liquidate  me  loan. 

(b)  Assumption  by  spouse  not  liable 
for  the  FmHA  debt.  The  spouse  of  a 
deceased  borrower  who  is  not  liable  for 
me  FmHA  debt  and  who  wishes  to 
assume  me  debt  may  do  so  in 
accordance  wim  §  1951.463(d)(1)  of  mis 
subpart. 

(c)  Continue  with  joint  tenant,  tenant 
by  the  entirety,  or  other  person.  When 


a  joint  tenant,  tenant  by  me  entirety,  or 
omer  person  who  inherits  title  to  (or  an 
interest  in)  me  security  property,  on 
which  me  principal  residence  is 
located,  by  devise,  descent,  or  operation 
of  law  upon  me  deam  of  a  borrower 
makes  payments  as  scheduled  in  me 
promissory  note  (or  assumption 
agreement),  FmHA  may  not  take  action 
to  liqxiidate  me  loan  as  long  as  me 
property  is  adequately  maintained,  real 
estate  taxes  and  assessments  are  paid 
when  due,  and  me  dwelling  is  not 
known  to  be  uninsured  (if  funds  for 
taxes  and  insurance  are  being  escrowed, 
me  escrow  is  a  part  of  me  scheduled 
payments).  The  loan  may  be  assumed  in 
accordance  wim  §  1951.463(d)  of  this 
subpart;  however,  assiunption  of  me 
indebtedness  is  not  required. 
Continuation  wim  a  joint  tenant,  tenant 
by  me  entirety,  or  other  person  imder 
me  provisions  of  this  paragraph  applies 
only  to  me  transfer  of  title  resulting 
from  deam  of  me  borrower;  it  does  not 
apply  to  any  subsequent  transfer  of  title 
by  me  inheritor(s)  except  by  devise, 
descent,  or  operation  of  law  upon  the 
deam  of  me  inheritors  or  sale  of 
interests  among  inheritors  to 
consolidate  title.  Any  omer  subsequent 
transfer  of  title  will  ^  treated  as  a  sale 
and  is  subject  to  me  requirements  of 
§  1951.463  of  this  subpart. 

(d)  Assumption  by  a  person,  other 
than  the  spouse,  who  is  not  liable  for  the 
FmHA  loan.  A  person  omer  man  the 
deceased  borrower’s  spous’  who  wishes 
to  assume  me  loan  for  me  benefit  of 
persons  who  were  dependent  on  me 
deceased  borrower  at  me  time  of  deam, 
wimout  receiving  title  to  me  property, 
may  do  so  in  accordance  wim 
§  1951.463(d)(1)  of  mis  subpart 
provided: 

(1)  The  residence  will  continue  to  be 
occupied  by  one  or  more  persons  who 
were  dependent  on  me  borrower  at  me 
time  of  deam;  and 

(2)  There  is  reasonable  prospect  for 
orderly  repayment  of  me  loan  and  omer 
obligations  of  me  loan  will  be  met. 

§1951.463  Transfer  of  security  and 
assumption  of  Indebtedness. 

When  a  borrower  proposes  to  sell 
security  property,  assumption  of  me 
indebtedness  may  be  approved  on 
program  or  NP  terms,  as  applicable, 
subject  to  me  provisions  of  paragraphs 
(c)  and  (d)  of  this  section.  Assumptions 
under  paragraphs  (b)(2).  (b)(3),  (b)(4), 
(b)(5)  and  (d)  of  mis  section  only  are 
authorized  on  existing  terms.  When 
security  property  is  sold  (or  title  is 
omerwise  conveyed),  whemer  by  full 
conveyance  or  by  land  contract, 
contract-for-deed,  or  omer  similar 
instrument,  and  me  FmHA  debt  is  not 


52650  Federal  Register  /  Vol.  58.  No.  195/  Tuesday,  October  12,  1993  /  Rules  and  Regulations 


assumed  by  the  purchaser  (new  owner) 
or  paid  in  full,  the  conveyance  will  not 
be  approved,  except  as  provided  in 
paragraphs  (b)(2)  and  (b)(5)  of  this 
section  or  §  1951.462  of  this  subpart.  If 
the  conveyance  is  not  approved  the  loan 
must  be  liquidated  ^mless  FmHA 
determines  it  is  not  in  the  Government’s 
best  interest.  If  FmHA  decides  to 
continue  with  the  loan,  the  account  will 
be  serviced  in  the  borrower’s  name  and 
the  borrower  will  remain  liable  for  the 
loan  under  the  terms  of  the  security 
instrument. 

(a)  [Reserved] 

(b)  General.  The  following  policies 
apply  to  all  transfers  and  assiunptions 
imder  this  subpart: 

(1)  Amount  of  assumption.  Except  for 
transfers  covered  in  paragraphs  (b)(2), 
(b)(3),  (b)(4).  (b)(5)  and  (d)  of  this 
section,  the  transferee  will  assiune  the 
lesser  of  the  indebtedness,  or  current 
market  value  as  determined  by  FmHA. 
less  any  prior  liens  and  the 
downpayment. 

(2)  Cbnveyonce  of  security  property  by 
borrower  to  spouse  or  child.  When  a 
borrower  conveys  security  property  to 
his/her  spoiise  or  children,  assumption 
of  the  indebtedness  is  not  required  and 
FmHA  may  not  take  action  to  liquidate 
the  loan  as  long  as  payments  are  made 
as  schediiled  and  other  obligations  of 
the  loan  are  met.  In  the  event  the 
transferee(s)  wishes  to  assume  the 
indebtedness,  it  may  be  assumed  on  the 
terms  outlined  in  paragraph  (d)(1)  of 
this  section  as  applicable  to  the 
circumstances. 

(3)  Withdrawal  of  jointly  liable 
borrower.  When  a  stockholder/member/ 
partner/joint  operator  of  an  entity  who 
is  personally  liable  on  the  note 
withdraws  from  the  entity  or  dies,  and 
all  of  the  remaining  individuals  are  not 
personally  liable  on  the  note(s),  the  loan 
must  be  assumed  by  all  remaining 
parties. 

(4)  Addition  of  new  transferee(s). 
When  new  stocl^olders/membeis/ 
partners/joint  operators  enter  an  entity, 
assumption  of  the  indebtedness  is 
required,  however,  the  indebtedness 
may  be  assumed  on  existing  terms.  A 
downpayment  based  on  the  unpaid 
balance  of  the  loan  is  required  when  the 
assumption  is  closed. 

(5)  Conveyance  of  security  property 
into  an  inter  vivos  trust.  When  the 
borrower  conveys  security  propmty  into 
an  inter  vivos  trust,  whereby  the 
borrower  does  not  transfer  rights  of 
occupancy  in  the  property,  FmHA  may 
not  take  action  to  liquidate  the  loan  as 
long  as  payments  are  made  as  scheduled 
and  other  obligations  of  the  loan  are 
met. 


(c)  Program  assumption.  A  NP  loan 
may  be  assumed  by  an  eligible  program 
applicant  if  the  property  meets  the 
eligibility  requirements  for  a  currently 
audiorized  program  (SFH,  Farm 
Ownership  (FO),  etc.).  In  such  cases,  the 
assumption  will  be  at  the  interest  rate 
and  up  to  the  maximum  term  in  effect 
for  the  type  loan  involved  at  the  time 
the  ass\imption  is  approved.  After 
assumption  on  program  terms,  the  loan 
will  be  reclassified  as  Rural  Housing 
(RH),  FO,  etc.,  as  applicable. 

(d)  NP  assumption.  The  rates  and 
terms  for  an  NP  assumption  will  be  as 
provided  in  §  1951.455  of  this  subpart. 

A  loan  may  be  assumed  on  existing 
terms  only  in  the  situations  outlined  in 
paragraphs  (b)(2),  (b)(3),  (b)(4),  (b)(5), 
(d)(1),  (d)(2),  and  (d)(3)  of  this  section. 

An  individual  not  liable  for  the  loan 
who  acquires  title  to  or  an  interest  in  the 
security  by  means  of  one  of  the 
situations  mentioned  may  assume  the 
indebtedness  on  existing  terms  or 
current  terms  if  more  favorable,  in 
which  case  a  downpayment  barod  on 
the  impaid  balance  would  be  required. 
The  interest  rate,  final  due  date, 
payment  date,  and  accoimt  status 
(current,  delinquent,  ahead  of  schedule) 
will  not  be  changed  by  virtue  of  an 
assumption  on  existing  terms,  after 
assvunption  compliance  with  loan 
conditions  is  required.  If  a  same  terms 
assumption  is  consummated  and  the 
accormt  is  delinquent,  it  may  be 
reamortized  in  accordance  ^^th 
applicable  program  regulations. 
Situations  where  these  terms  are 
authorized  are: 

(1)  An  individual  who  acquires  title  to 
or  an  interest  in  the  security  property  by 
virtue  of  death,  divorce,  or  deed  from  a 
spouse  or  parent  but  is  not  liable  for  the 
debt  and  who  wishes  to  assume  the  loan 
may  do  so.  Any  subsequent  transfer  of 
title,  except  between  inheritors  to 
consolidate  title,  will  be  treated  as  a  sale 
and  is  not  covered  by  these  provisions. 
Individuals  in  this  category  are: 

(1)  A  deceased  borrower's  surviving 
spouse. 

(ii)  A  divorced  borrower’s  spouse. 

(iii)  A  joint  tenant  with  right  of 
survivor^p  or  relative  of  a  deceased 
borrower. 

(2)  The  spouse  or  child  of  a  living 
borrower  to  whom  title  to  the  security 
property  has  bear  conveyed  by  spouse 
or  parent. 

(3)  A  person  other  than  the  deceased 
borrower’s  spouse  who  wishes  to 
continue  with  the  loan  imder  conditions 
outlined  in  §  1951.462  (c)  or  (d)  of  this 
subpart  may  do  so. 

(^  County  Committee  actions  on 
Farmer  Prog;ram  assumptions.  On 
program  assumptions,  me  County 


Committee  must  certify  the  transferee’s 
eligibiUty  for  the  type  of  loan  to  be 
assumed. 

(f)  Title  clearance  and  loan  closing. 
Title  clearance  and  closing  will  be  the 
same  as  for  any  program  loan  of  the 
same  type. 

(g)  Release  from  liability.  Release  firom 
liability  of  NP  borrowers  is  not 
authorized. 

§§1951.464—1951.467  [Reserved] 

§  1 951 .468  Liquidation. 

'  When  it  is  determined  an  NP 
borrower  cannot  or  will  not  successfully 
repay  the  loan,  FmHA  will  attempt  to 
have  the  borrower  liquidate  volimtarily. 

(a)  Voluntary.  If  an  NP  borrower  in 
default  indicates  a  willingness  to 
voluntarily  liquidate,  other  liquidation 
actions  by  FmHA  may  be  delayed  for  a 
reasonable  period,  usually  not  to  exceed 
120  days  for  real  estate,  if  the  borrower 
is  earnestly  seeking  other  financing,  or 
has  the  security  property  listed  or 
offered  for  sale  and  it  is  being  actively 
marketed  at  a  reasonable  price. 

(b)  Foreclosure.  If  an  NP  borrower  in 
default  (monetary  or  nonmonetary)  does 
not  cure  the  default  and  is  not  willing 
or  able  to  voluntarily  liquidate,  the 
servicing  official  will  refer  the  case  to 
the  next  level  supervisor  with  a 
recommendation  for  further  action.  If 
foreclosure  is  approved,  the  account 
will  be  accelerated.  NP  borrowers  do  not 
have  appeal  rights  under  subpart  B  of 
part  1900  of  this  chapter,  however,  the 
NP  borrower  may  request  a  review  of 
the  decision  to  foreclose  by  the  next 
level  supervisor  to  consider  evidence 
that  the  loan  is  not  in  defeult.  If  the 
borrower  fails  to  satisfy  the  account 
during  the  period  specified  in  the 
demand  letter.  FmHA  will  proceed  with 
foreclosure  without  further  notice  or 
extension  of  time. 

(c)  Conveyance  to  FmHA.  FmHA  does 
not  solicit  or  encourage  conveyance  of 
NP  security  property  to  the  Government 
and  will  consider  a  borrower’s  offer  to 
convey  by  deed  in  lieu  of  foreclosure 
only  after  the  debt  has  been  accelerated 
and  when  it  is  in  the  Government’s  best 
interest.  Release  of  the  borrower  firom 
liability  is  not  authorized.  Upon  receipt 
of  an  offer  to  convey,  FmHA  will 
remind  the  borrower  of  provisions  for 
voluntary  liquidation  under  paragraph 
(a)  of  this  section.  The  borrower  will 
also  be  informed  of  the  consequences  of 
a  conveyance  by  deed  in  lieu  of 
foreclosure  as  follows: 

(1)  All  costs  related  to  the  conveyance 
wffich  FmHA  pays  will  be  added  to  the 
debt; 

(2)  A  credit  equal  to  the  market  value 
of  the  property,  as  determined  by 
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FmHA,  less  prior  liens,  will  be  applied 
to  the  debt:  and 

(3)  If  the  credit  does  not  satisfy  the 
debt,  the  debtor  remains  liable  for  the 
payment  of  the  account  balance  and  the 
account  will  be  de^  s^ed. 

(d)  Consent  to  sale  of  real  estate 
security  when  the  FmHA  debt  and  * 
authorized  selling  expenses  exceed 
market  value.  If  an  NP  borrower 
proposes  to  sell  real  estate  security  for 
an  amount  which  will  be  insufficient  to 
pay  the  FmHA  debt,  prior  lien(s)  if  any. 
and  sale  expenses  authorized  by  FmHA, 
an  appraisal  will  be  completed  and 
FmHA  may  consent  to  the  sale  if  the 
proposed  ^e  price  is  not  less  than  the 
market  value.  No  commission  will  be 
allowed  or  paid  under  this  paragraph 
when  the  s^e  is  to  the  broker,  broker’s 
salespersonfs),  to  persons  living  in  his/ 
her  or  salespersonfs)  immediate 
household  or  to  legal  entities  in  which 
the  broker  or  salespersonfs)  have  an 
interest  if  the  sale  involves  FmHA 
credit  If  credit  is  not  being  extended  to 
the  persons  mentioned  in  the  preceding 
sentence  (a  cash  sale),  a  commission 
will  be  allowed  or  paid.  In  no  case  will 
the  borrower  (seller)  receive  any  cash 
proceeds  from  the  sale.  Any  real  estate 
taxes  due  from  the  transferor  and  other 
authorized  selling  expenses  for  which 
there  is  insufficient  equity  proceeds  for 
payment  at  closing  wul  1m  charged  to 
the  borrower’s  accoimt  prior  to  loan 
closing.  Authorized  selling  expenses 
wrill  not  be  considered  or  included  in 
the  amount  assumed.  Release  from 
liability  is  not  authorized. 

11951.469  Actions  after  liqulclation  of 
property. 

(a)  [Reserved] 

(b)  Servicing  unsati^ed  account 
balances.  A  current  financial  statement 
will  be  obtained,  if  possible,  when 
application  of  sale  proceeds  does  not 
satisfy  an  NP  loan;  or  if  a  conveyance 
to  FmHA  has  been  accepted  and  credit 
of  the  market  value  less  prior  liens  and 
estimated  inventory  handling  expenses 
does  not  satisfy  the  debt,  FmHA  will 
pursue  collection  if  there  appears  to  be 
income  or  assets  from  whicm  to  collect. 
Where  the  borrower  owns  other  real 
estate,  or  if  the  borrower  is  known  to  be 
in  the  process  of  pmchasing  other  real 
estate  (such  as  another  dwelling),  a 
judgment  for  the  remaining  debt 
including  expenses  paid  by  FmHA  will 
be  sou^t. 

(c)  [Reserved] 

§91951.470-1951.478  [RaMrvwQ 

§1951.479  Pilot  projects. 

From  time  to  time  FmHA  conducts 
pilot  projects  to  test  concents  related  to 
the  management  and/or  sale  of  SFH 


inventory  property  which  may  deviate 
from  the  provisions  of  thia  subpart,  but 
will  not  be  inconsistent  with  provisions 
of  the  authorizing  statutes,  or  other  Acts 
affecting  FmHA’s  loan  programs.  Prior 
to  initiation  of  a  pilot  project.  FmHA 
will  publish  in  the  Femr^  Register  a 
Notice  outlining  the  nature,  scope,  and 
duration  of  the  pilot  The  pilot  projects 
may  be  handled  by  FmHA  employees 
ano/or  \mder  contract  with  persons, 
firms,  or  other  entities  in  the  private 
sector. 

§1951.480  [Raeervwq 

§1951.481  FmHA  Instructions. 

Detailed  FmHA  Instructions  for 
administering  this  subpart  are  available 
in  any  FmHA  office  (FmHA  Instruction 
1951-j). 

§§1951.482-1951.500  [Reserved] 

Subpart  M— Servicing  Cases  Where 
IfrUHJthorIzed  Loan  or  Other  Finenclaf 
Assistance  Was  Received— Single 
Family  Housing 

12.  Section  1951.608  is  amended  by 
revising  in  the  second  sentence  of 
paragraph  (e)(l)(i)(B)  the  words  ’’under 
paragraph  (e)(i)ffi)  of  this  section”  to 
read  "imder  this  paragraph”. 

13.  Section  1951.608  (e)(lHiii)  is 
amended  in  the  second  sentence  by 
revising  the  words  "of  FmHA  1951-13” 
to  read  “or  FmHA  1951-13”. 

14.  Secticm  1951.612  is  amended  by 
revising  in  the  fourth  sentence  of 
paragraph  (aHlKi)  the  words 

“§  1951.618  (aKl)(iii)”  to  read 
“1951.618  (a)(l)(ii)”:  by  revising  in  the 
second  sentence  of  paragraph  (a)(l)(ii) 
the  words  “§  1951.618  (a)(l)(iii)”  to  read 
“§  1951.618  (a)(l)(ii)”:  by  removing 
paragraph  (a)(lKiv).  intr^uctory  text; 
by  r^e^gnating  paragraphs 
(a)(l)(iv)(A).  (a)(ll(iv)(B).  (a)(l)(ivKC). 
and  (a)(l)(iv)(D)  as  paragraphs 
(a)(l)(iii)(A).  (a)(l)(iii)(B).  (a)(l)(iU)(a. 
and  (a)(l)(iii)(D),  respectively;  and  by 
revising  the  int^uctory  text  of 
paragraph  (a](l)(iii)  and  newly 
redesignated  paragraphs  (a)(l)(iiil(A) 
and  (a)(l)(iii)(D)  to  read  as  follows: 

§1951.812  Servicing  optlone  in  aeu  of 
liquidetion  or  iogai  action  to  coHect 

W  •  •  *  • 

(a)  *  *  * 

(1)  *  *  * 

(iii)  When  the  case  is  not  serviced 
according  to  paragraphs  (a)(l)(i)  or  (ii)  of 
this  section,  or  the  r^pient  was  not 
eligible  for  a  loan,  or  the  loan  was 
approved  for  unauthorized  purposes  as 
outlined  in  §  1951.804  (a)(l)(iv)  of  this 
subpart,  continuatian  with  the  loan  on 
the  existing  terms  is  authorized,  after 
which  the  loan  will  be  serviced  as  an 


authorized  loan,  except  that,  if  interest 
credit  is  granted  in  a  case  where 
continuation  is  authorized  under  the 
provisions  of  this  paragraph,  all  subsidy 
granted  will  be  recaptured  to  the  extent 
proceeds  are  available  when  the 
property  is  sold,  allowing  a  deduction 
for  authorized  selling  expenses  only. 
Where  interest  credit  is  granted  in  cases 
of  this  type,  the  following  actions  must 
betaken: 

(A)  The  borrower  must  agree  in 
writing  to  the  recapture  of  subsidy  as 
outlin^  in  paragraph  (a)(l)(iii)  of  this 
section  executing  an  agreement  in  the 
format  of  Exhibit  E  of  this  siibpart 
(available  in  any  FmHA  office). 

*  •  •  •  • 

(D)  If  the  borrower  refuses  to  execute 
the  agreement  prescribed  in  paragraph 
(a)(l)(iii)  (A)  of  this  section,  interest 
cr^t  will  not  be  granted  on  the  loan. 

•  •  •  •  • 

§1951.618  (Amended] 

15.  Section  1951.618  is  amended  by 
removing  paragraph  (a)(l)(ii):  by 
redesignating  paragraph  (a)(l)(iii)  as 
(8)(l)(ii):  by  remov^  paragraph 
(a)(8)(i)(Bl;  hy  redesignating  paragraph 

(a) (8Kil(C)  as  (a)(8Ki)(B);  and  by  revising 
in  the  second  sentence  of  the 
introductory  text  of  paragraph  (b)  the 
words  “in  paragraph  (b)  of  this  section” 
to  read  “imder  this  paragraph.” 

Subpart  S— Farmer  Programs  Account 
Servicing  Policies 

16.  Section  1951.911  is  amended  by 
revising  paragraphs  (a](7)(iii),  (a)(7Ktv), 

(b) (9),  ffi}(10).  and  (c)  to  read  as  fbllovvs: 

§1951^11  Preservation  Loan  Service 
Programs. 

(a)  *  •  • 

(7)  •  •  • 

(iii)  The  property  will  be'offared  on 
eligible  terms  (if  the  purchaser  is 
eligible  in  accordance  with  subpart  A  of 
part  1943  of  this  chapter)  and  credit  sale 
processed  in  accordance  with  subpart  C 
of  part  1955  of  this  chapter  or  NP  terms 
in  aoctHdance  with  8ub[>art )  of  part 
1951  of  this  chapter.  Tlie  interest  rate 
(iv)  If  the  purch^r  is  an  elimble 
applicant  (in  accordance  wim  subpart  A 
of  part  1943  of  this  chapter)  and  the 
value  of  the  property  is  greater  than 
$200,000,  the  property  may  be  financed 
with  a  $200,000  credit  sale  on  eligible 
terms  and  the  remainder  with  the 
applicant’s  own  resources  and/or  with 
pa^dpating  credit  as  set  forth  in 
suhpart  A  of  part  1943  of  this  diapter. 

If  the  value  of  the  farm  propwty  is 
greater  than  $200,000  and  (he  eligible 
applicant  is  NOT  able  to  arrange  the 
necessary  finanring  for  the  balmoe  over 
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$200,000,  FmHA  may  finance  the 
purchase  of  the  property  with  a  credit 
sale  on  NP  terms  in  accordance  with 
subpart  J  of  part  1951  of  the  chapter.  A 
credit  sde  on  eligible  terms  and  the 
remaining  balance  of  ineligible  term 
will  NOT  be  made  to  the  same  applicant 
to  piuxdiase  form  property. 

•  •  •  •  • 

(b) *  •  • 

(9)  Rates  and  terms  for  a  credit  sale. 
Terms  for  a  credit  sale  of  homestead 
protection  property  when  the  lessee  is 
exercising  the  option  to  purchase  will 
be  in  accordance  with  subpart  J  of  part 
1951  of  this  chapter. 

(10)  Closing.  A  credit  sale  will  be 
closed  in  accordance  with  subpart  J  of 
part  1951  of  this  chapter. 

•  *  •  •  • 

(c)  Servicing  homestead  protection 
loans.  Homestead  protection  loans  will 
be  serviced  as  set  forth  in  subpart  J  of 
part  1951  of  this  chapter. 

PART  1955— PROPERTY 
MANAGEMENT 

17.  The  authority  citation  for  part 
1955  continues  to  read  as  follows: 

Aotbority:  7  U.S.C  1989, 42  U.S.C  1480, 

5  U.S.C  301,  7  OTt  2.23,  7  CFR  2.70. 

Subpart  A— Liquidation  of  Loans 
Sacurad  By  Raal  Estata  and 
Acquisition  of  Raal  and  Chattal 
Proparty 

18.  Section  1955.2  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

{1955.2  Policy. 

*  *  *  Nonprogram  (NP)  loans,  except 
for  Community  and  Business  Programs, 
will  be  liqmdated  as  provided  in 
subpart )  of  part  1951  of  this  chapter, 
unless  specifically  referenced  in  this 
subpart. 

Subpart  C — Disposal  of  Inventory 
Pro^rty 

19.  Section  1955.101  is  amended  by 
adding  two  sentences  at  the  end  of  the 
section  to  read  as  follows: 

{1955.101  Purpose. 

*  •  *  Credit  sales  of  inventory 
property  to  ineligible  (nonprogram  (NP)) 
pimdiasers  will  ^  handled  in 
accordance  vdth  subpart  J  of  part  1951 
of  this  chapter,  except  Community  and 
Business  I^ograms  (C&BP)  and  Multi- 
Family  Housing  (MI^  which  will  be 
handled  in  accordance  with  this 
subpart.  In  addition,  credit  sales  of 
Single  Family  Housing  (SFH)  properties 
converted  to  MFH  will  be  handled  in 
accordance  with  this  subpart 


20.  Section  1955.102  is  amended  by 
adding  a  sentence  at  the  begiiming  of 
this  section  to  read  as  follows: 

{1955.102  Poiley. 

The  terms  "nonprogram  (NP)’‘  and 
"ineligible”  may  ^  used 
interchangeably  throughout  this 
subpart  but  are  identical  in  their 
meaning.  •  *  * 

21.  Section  1955.108  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

{1955.108  Sale  of  aurplua  property 
(CONACT). 

*  •  «  *  • 

(a)  Rates  and  terms.  Rates  and  terms 
for  Homestead  Protection  and 
Leaseback/Buyback  will  be  in 
accordance  with  subpart  S  of  part  1951 
of  this  chapter.  Except  for  C&BP 
properties,  all  surplus  property  will  be 
offered  for  cash  or  on  ineligible  terms  in 
accordance  with  subpart  J  of  part  1951 
of  this  chapter.  C&BP  surplus  property 
will  be  offered  for  cash  or  on  ineligible 
terms  of  not  less  than  10  percent 
downpayment  with  the  remaining 
balance  amortized  over  a  period  not  to 
exceed  25  years.  The  State  Director  will 
determine  the  loan  terms  for  surplus 
property  within  these  limitations.  The 
Interest  rate  for  Business  and  Industry 
(B&I)  property  will  be  the  established 
insured  B&I  rate  for  profit  corporations 
plus  percent;  for  Community 
Programs  property  the  interest  rate  will 
be  &e  current  ma^et  rate  for 
Community  Programs.  A  credit  sale 
made  on  ineligible  terms  will  be  closed 
at  the  interest  rate  in  effect  at  the  time 
the  credit  sale  was  approved.  After 
extensive  sales  efforts  where  no 
acceptable  offer  has  been  received,  the 
State  Director  may  request  the 
Administrator  to  permit  offering  surplus 
property  for  sale  on  more  favorable  rates 
and  terms;  however,  the  terms  may  not 
be  more  favorable  than  those  legally 
permissible  for  eligible  borrowers. 
Siupliis  property  will  be  offered  for  sale 
for  cash  or  terms  that  will  provide  the 
best  net  return  for  the  Government.  The 
term  of  financing  extended  may  not  be 
longer  than  the  period  for  whi(±  the 
property  will  serve  as  adequate  security. 
All  credit  sales  on  ineligible  terms  will 
be  identified  as  NP  loans. 
***** 

22.  Section  1955.109  is  amended  by 
revising  in  the  last  sentence  of 
paragraph  (b)  the  words  "or  ineligible" 
to  read  "on  ineligible”  and  by  revising 
paragraphs  (a),  (c).  (h).  and  (i)  to  read  as 
follows: 


{1955.109  ProcMsIng  and  doelng 
(CONACT). 

(a)  Determirdng  repayment  ability  and 
creditworthiness.  If  a  credit  sale  is 
involved,  the  applicant  must  furnish 
necessary  finandal  information  to  assist 
in  determining  repayment  ability  and 
creditworthiness.  Form  FmHA  431-2, 
"Farm  and  Home  Plan,”  should  be  used 
for  all  eligible  applicants  imless  the 
applicant  has  furnish^  all  required 
information  in  another  accept^le 
format.  Information  regarding  eligibility, 
planned  development  and  total 
operations  will  M  provided  the  same  as 
for  the  respective  type  of  Farmer 
Program  loan.  Purchasers  requesting 
cremt  on  inelimble  terms,  except  for 
C&BP,  will  be  ladled  iii  accordance 
with  subpart  J  of  part  1951  of  this 
chapter.  For  C&BP,  information  will  be 
provided  which  is  similar  to  an 
application  including  financial 
information  required  for  the  respective 
loan  program  to  establish  financial 
stabiuty,  creditworthiness  and 
repayment  ability. 
***** 

(c)  Form  of  payment.  Payments  at 
clodng  will  M  in  the  form  of  cash, 
cashier’s  check,  certified  check,  postal 
or  bank  money  order,  or  bank  draft 
made  payable  to  FmHA  and  handled  in 
accoroance  with  subpart  B  of  part  1951 
of  this  chapter. 

***** 

(h)  Classification.  Credit  sales  on 
ineligible  terms  for  C&BP  will  be 
classified  as  NP  loans  and  serviced 
accordingly. 

(i)  State  supplements.  A  State 
supplement  specifying  modifications  to 
be  made  in  note  and  mortgage 
instruments  as  pertinent  to  a  credit  sale 
to  an  ineligible  purchaser  for  C&BP  will 
be  issued  with  the  advice  and  approval 
ofOGC. 

***** 

23.  Section  1955.114  is  amended  by 
revising  the  second  sentence  in 
paragraph  (a)(5)  to  read  as  follows: 

{1955.114  Sales  steps  for  program 
property  (housing). 

***** 

(a)*  *  * 

(5)  *  *  *  Cash  sales  will  be  handled 
in  accordance  with  §  1955.118  of  this 
subpart  and  credit  sales  on  NP  terms 
will  be  made  in  accordance  with . 
subpart  J  of  part  1951  of  this  chapter. 
***** 

24.  Section  1955.115  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

{1955.115  Sales  steps  for  non  program 
(NP)  property  (housing). 

***** 
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(a)  Sing/e  Family  Housing.  Sales  steps 
will  be  the  same  as  for  program 
properties  as  provided  in  $  1955.114(a) 
of  tms  subpart,  except  that  sales  must  be 
for  cash  in  accordance  with  §  1955.118 
or  credit  on  NP  terms  as  provided  in 
subpart )  of  part  1951  of  diis  chapter. 

See  Exhibit  D  of  this  subpart  (avdlable 
in  any  FmHA  office)  which  outlines 
chronologically  the  sales  steps  for  NP 
properties. 

*  *  *  •  • 

25.  Section  1955.118  is  amended  by 
revising  the  heading  and  by  revising 
paragraph  (a),  the  introductory  text  of 
paragraph  (b)  and  paragraphs  (b)(2),  (3), 
(4).  (5).  (6),  (8Kiii)  and  (10)  to  read  as 
follows: 

11955.116  Processing  cash  salea  or  MFH 
credit  sales  on  NP  terms. 

(a)  Cash  sales.  Cash  sales  will  be 
closed  by  the  servicing  official 
collecting  the  purchase  price  (less  any 
earnest  money  deposit  or  bid  deposit) 
and  delivering  the  deed  to  the  purchaser 
Proceeds  will  be  remitted  in  accordance 
with  subparts  B  and  K  of  part  1951  of 
this  chapter. 

(b)  Credit  sales.  The  following 
prot^ions  apply  to  MFH  credit  sales  on 
NP  terms: 

***** 

(2)  Processing.  Purchasers  requesting 
credit  on  NP  terms  will  be  required  to 
submit  documentation  to  establish 
financial  stability,  repayment  ability, 
and  creditworthfoess.  Standard  forms 
used  to  process  program  applications 
may  be  utilized  or  compaiwle 
documentation  may  be  accepted  from 
the  purchaser  with  the  servicing  official 
having  the  discretion  to  determine  what 
information  is  required  to  support  loan 
approval  for  the  type  property  involved. 
Inmvidual  credit  reports  will  be  ordered 
for  each  individual  applicant  and  each 
principal  vdthin  an  applicant  entity  in 
accordance  with  subpart  B  of  part  1910 
of  this  chapter.  Commercial  credit 
reports  wiU  bo  ordered  for  profit 
corporations  and  partnerships,  and 
organizations  with  a  substantial  interest 
in  the  applicant  entity  in  accordance 
with  subpart  C  of  part  1910  of  this 
chapter. 

(3)  Approval.  Form  FmHA  1944-51 
will  be  used  to  approve  a  credit  sale 
even  though  no  obligation  of  funds  is 
involved.  Special  instructions  on  the 
FMI  pertaii^g  to  NP  credit  sales  will  be 
followed. 

(4)  Downpayment.  A  downpayment  of 
not  less  than  10  percent  of  the  purchase 
price  is  required  at  closing  and  will  be 
remitted  by  the  servicing  offidal 
according  to  subpart  B  and  K  of  part 
1951  of  tUs  chapter. 


(5)  Interest  rate.  The  Section  515  RRH 
interest  rate  plus  Va  percent  wdll  be 
charged  on  all  types  of  housing  credit 
sales,  except  SHI  Refer  to  Exhibit  B  of 
FmHA  Instruction  440.1  (available  in 
any  FmHA  office)  for  interest  rates. 

Locms  made  on  NP  terms  will  be  closed 
at  the  interest  rate  which  was  in  efiect 
at  the  time  the  loan  was  approved. 

(6)  Term  of  note.  The  note  amount 
will  be  amortized  over  a  period  not  to 
exceed  10  years.  If  the  State  Director 
determines  more  fevorable  terms  are 
necessary  to  facilitate  the  sale,  the  note 
amount  may  be  amortized  using  a  30- 
year  fector  writh  payment  in  full  (balloon 
payment)  due  not  kter  than  10  years 
mm  the  date  of  closing.  In  no  case  will 
the  term  be  longer  than  the  period  for 
which  the  property  will  serve  as 
adequate  security. 

***** 

(8)*  *  * 

(iii)  The  Coimty  Supervisor  or  District 
Director  will  prodde  the  closing  agent 
with  the  necessary  information  for 
closing  the  sale,  llie  assistance  of  CXIC 
will  be  requested  to  provide  closing 
instructions  for  all  MFH  sales. 
***** 

(10)  Classification.  MFH  credit  sales 
on  NP  terms  will  be  classified  as  NP 
loans  and  serviced  accordingly. 

***** 

26.  Section  1955.119  is  amended  by 
revising  the  introductory  text  of  the 
section  and  the  introductory  text  of 
paragraph  (d)  to  read  as  follovrs: 

11955.119  Sale  of  8FH  Inventory  property 
to  a  public  body  or  nonprofit  orgmization. 

Notwithstanding  the  provisions  of 
§  1955.111  through  §  1955.118  of  this 
subport,  this  section  contains  provisions 
for  the  sale  of  SFH  inventory  property 
to  a  public  body  or  nonprofit 
organization  to  use  for  transitional 
housing  for  the  homeless.  A  public  body 
or  nonprofit  organization  is  a 
nonprogram  applicant.  All  other  SFH 
credit  s^es  on  nonprogram  terms  will 
be  handled  in  accordance  with  subpart 
J  of  part  1951  of  this  chapter. 
***** 

(d)  Approval  and  closing.  Processing 
cash  sales  or  MFH  credit  sales  on 
nonprogram  terms  is  according  to 
§  1955.118  of  this  subpart,  except  as 
follows: 

***** 

27.  Section  1955.120  is  amended  by 
adding  a  sentence  at  the  end  of  the 
section  to  read  as  follows: 

f  1955.120  Payment  of  points  (housing). 

*  •  *  These  payments  will  be 
handled  in  accordance  with  subpart  B  of 
part  1951  of  this  chapter. 


28.  Section  1955.123  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

11955.123  Sals  procedures  (chattel). 

(a)  Credit  sales.  Although  cash  sales 
are  preferred  in  the  sale  of  chattels, 
credit  sales  may  be  used  advantageously 
in  the  sale  of  chattels  to  eligible 
purchasers  and  to  fedlitate  sales  of 
high-priced  chattels;.  Credit  sales  to 
eligible  purchasers  will  be  in 
accordance  with  the  provisions  of  this 
chapter  for  the  appropriate  program  for 
which  a  loan  would  otherwise  be  made 
including  eligibility  determinations. 
Preference  will  be  given  to  a  cash  ofier 
which  is  at  least  *  percent  of  the  hipest 
ofier  requiring  credit  (*  Refer  to  e^&bit 
B  of  FmHA  Instruction  440.1  (available 
in  any  FmHA  office)  for  the  current 
percentage.)  For  FT,  Coxmty 
SupervisOTS,  District  Directors,  and  State 
Directors  are  authorized  to  approve  or 
disapprove  credit  sales  on  eligible  terms 
in  accordance  with  the  respective  loan 
approval  authorities  in  Exffibit  C  of 
Subpart  A  of  Part  1901  of  this  chapter 
(available  in  any  FmHA  office).  The 
determination  of  eligibilitv  of  applicants 
or  eligible  applicants  that  have  their 
application  disapproved  will  be  notified 
of  the  opportunity  to  appeal  in 
accordance  with  subpart  B  of  part  1900 
of  this  diapter.  Credit  sales  to  ineligible 


may  be  ofiared  on  terms  of  not  less  than 
10  percent  downpayment  with  the 
reinaining  balance  amortized  over  a 
period  not  to  exceed  5  3rear8.  The 
interest  rate  for  ineligible  purchasers  of 
C&BP  chattel  property  will  be  the 
current  inelimble  interest  rate  for  FP 
property  set  forth  in  Exhibit  B  of  FmHA 
Instruction  440.1  (available  in  any 
FmHA  office). 

EHstrict  Directors  and  State  Directors 
are  authorized  to  approve  or  disapprove 
credit  sales  of  C&BP  chattel  prope^  on 
ineligible  terms  in  accordance  with  the 
respective  type  of  program  approval 
aumorities  in  Exhibit  E  of  suopart  A  of 
part  1901  of  this  chapter  (available  in 
any  FmHA  office).  For  other  than  C&BP, 
cr^t  sales  to  NP  purchasers  %vill  be 
handled  in  accordance  with  Supbart  J  of 
Part  1951  of  this  chapter. 

(b)  Receipt  of  payment.  Payment  will 
be  by  cashier’s  (medc,  certified  check, 
posfel  ax  bank  money  order,  or  personal 
check  (not  in  excess  of  $500)  made 
payable  to  FmHA.  Cash  may  be 
accepted  if  it  is  not  possibie  for  one  of 
these  forms  of  payment  to  be  used. 

Third  party  checks  are  not  acceptable. 
Payments  will  be  handled  in  accordance 
with  subpart  B  of  part  1951  of  this 
chapter.  If  full  payment  is  not  received 
at  the  time  of  sde,  the  ofier  will  be 
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documented  by  Form  FmHA  1955-45  or 
FmHA  1955-46  where  the  diattel  is 
sold  Jointly  with  reel  estate  by  regular 
sale. 

•  *  *  *  • 

PART  1962— PERSONAL  PROPERTY 

29.  The  authority  citation  for  part 
1962  continues  to  read  as  follows: 

Andwrity:  7  U.S.C  1989;  5  U.S.Q  301;  7 
CFR  2.23;  7  CFR  2.70 

Subpart  A— Servicing  and  Liquidation 
of  Chattel  Security 

30.  Section  1962.1  is  amended  by 
adding  a  sentence  to  the  end  of  the 
section  to  read  as  follows: 

11962.1  Purpose. 

*  *  *  Security  servicing  for 
Nonprogram  (NP)  loans  on 
property  will  be  according  to  subpart  J 
of  part  1951  of  this  chapter. 

31.  Section  1962.34  is  amended  by 
adding  in  the  last  sentence  of  paragraph 

(d)  the  word  *Tart"  before  the  wmd 
**1955”;  by  removing  paragraph  (e)(2): 
by  redesi^ating  paragraph  (e)(3)  as 
paragraph  (e)(2);  and  by  revising 
paragraph  (b)(3)  to  read  as  follows: 

11962.34  Transfer  of  chattel  security  and 
EO  property  and  assumption  of  debts. 

*  •  •  •  * 

(b)  *  •  • 

(3)  FmHA  debts  assumed  will  be 
repaid  in  amortized  installments  not  to 
exceed  5  years  using  Form  FmHA  1964- 
13.  The  Farmer  Pro^nm  NP  interest  rate 
for  chattel  property  set  forth  in  Exhibit 
B  of  FmHA  Instru^on  440.1  (available 
in  any  FmHA  office),  in  effect  at  the 
time  of  loan  approval,  will  be  charged. 
Any  deferred  interest  not  paid  by  the 
time  the  transfer  takes  place  must  be 
added  to  the  principal  balance.  The 
transferred  property,  including  EO 
property,  will  ^  subject  to  any  existing 
FmHA  hen.  In  the  ab^nce  of  an  existing 
FmHA  lien,  new  lien  instruments  will 
be  executed. 

•  •  6 

PART  1965— REAL  PROPERTY 

32.  The  authority  citation  for  part 
1965  continues  to  read  as  follows: 

Antbority:  7  U.S.C  1989;  42  U.S.C  1480; 

5  U.S.C  301;  7  CFR  2.23;  7  CFR  2.7a 

Subpart  A— Servicing  of  Real  Estate 
Security  For  Farmer  Program  Loans 
and  Certain  Note-Onty  Cases 

33.  Section  1965.1  is  revised  to  read 
as  follows: 


11965.1  Purpose. 

This  subp^  delegates  authority  and 
prescribes  policies  and  procedures  for 
servicing  r^  estate,  lea^old  interests, 
and  cert^  note-only  cases  for  Farmers 
Home  Administration  (FmHA)  Farmer 
Program  (FP)  loans.  Semirity  servicfog 
for  TOrrowers  who  have  both  FmHA  FP 
and  Single  Family  Housing  (SFH)  loans, 
(excluding  Technical  Assistance  Ckants 
and  Site  loans),  will  be  according  to  this 
subpart.  Security  servicing  for 
borrowers  who  are  indebted  for  SFH 
loans  only,  will  be  according  to  subpart 
C  of  part  1965  of  this  chapter.  Security 
servicing  for  Nonprogram  (NP)  loan(sj 
on  farm  real  estate  and  chattel  property 
will  be  according  to  subpart  )  of  p^ 
1951  of  this  chapter.  For  borrowers  who 
have  both  a  FP  and  NP  loan,  security 
servicing  will  be  in  accordance  with  the 
applicable  FP  regulations  and  subpart ) 
of  jpart  1951  of  this  chapter.  Tliis 
subpart  does  not  apply  to  FmHA 
guaranteed  loans,  Ruicd  Rental  Housing 
(RRH)  loans,  Labm  Housing  (LH)  loans, 
Bxisiness  and  Industrial  (B&I)  loans. 
Community  Programs  (CP)  loans.  Shift- 
in-Land-Use  (Grazing  Ass^ation) 
loans.  Irrigation  and  Drainage  (I&D) 
loans,  or  Indian  Tribal  Land  Acquisition 
loans. 

11965.12  (Amended] 

34.  Section  1965.2  is  amended  by 
redesignatine  paragraphs  (a),  (b),  and  (c) 
as  (b),  (c)  and  (d)  respectively  and  by 
adding  a  paragraph  (a)  to  read  as 
follows: 

f1965J  General  poOdea. 

(a)  The  terms  "nonprogram  (NP)”  and 
"ineligible”  may  be  used 
interchangeably  throughout  this  subpart 
but  are  identical  in  their  meaning. 

•  •  • ,  •  • 

35.  Section  1965.12  is  amended  by 
removing  the  first  sentence  of  the 
introductory  text  and  by  removing  the 
last  sentence  of  paragraph  (g). 

36.  Section  1965.13  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  to  read  as  follows: 

f  1965.13  Consent  by  partial  release  or 
otherwise  to  sale,  exchange  or  other 
disposition  of  a  portion  of  or  interest  In 
security,  except  leases. 

See  subpart  S  of  part  1951  of  this 
chapter  when  a  combination  of  NP,  ST 
and  other  FP  loans  are  involved.  *  *  * 
•  •  *  #  • 

f  1965.17  (Amended] 

37.  Section  1965.17  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as  (c). 

11965.26  (Amended] 

38.  Section  1965.26  is  amended  by 
removing  the  heading  of  paragraph 


(e)(4Ki);  by  removing  paragraph 

(e)(4)(i)(A^f  KSSSf ffi). 

and  (iii),  respectively:  and  by  revising 
the  wor^  "(A)  or  (B)  of  this  paragraph” 
in  newly  rededmat^  paragraph 
(e)(4)(iii)  to  read  "paragraphs  (e)(4)(i)  or 
(ii)  at  this  section”. 

39.  Section  1965.27  is  amended  by 
revising  the  fifth  sentence  of  the 
introductory  text:  by  revising  the  last 
sentence  of  paragraph  (c)(l)(ii);  by 
revising  paragraphs  (c)(l)(iiiKC),  (d)i  (()• 
(g)(4),  and  (g)(6)(i)  to  read  as  follows: 

11965.27  Transfer  of  real  estate  security. 

*  *  *  Transfer  with  assumption  of 
real  estate  security  on  NP  terms  will  be 
in  accordance  wiUi  subpart  )  of  part 
1951  of  this  chapter.  *  *  * 

•  *  •  #  • 

(c)  *  *  * 

(!)•*• 

(ii)  *  *  *  See  subpart  )  of  part  1951 
of  this  chapter. 

(iii) *  *  * 

(C)  On  ineligible  rates  and  terms  in 
accordance  with  paragraph  (d)  of  this 
section  for  all  other  transferees.  The 
ineligible  term  assumption(s)  will  be 
serviced  in  accordance  with  S  1965.34  of 
this  subpart. 

•  •  «  •  * 

(d)  Assumption  of  loans  by  ineligible 
transferees.  When  a  borrower  sells  or 
proposes  to  sell  the  real  estate  security 
to  a  person(s)  or  entity  not  eligible  to 
assume  the  debt  \mder  paragraph  (b)(5) 
or  (c)  of  this  section,  the  deb4  may  be 
assumed  on  NP  terms  in  accordance 
with  subpart  )  of  part  1951  of  this 
chapter. 

***** 

(f)  Release  of  transferor  from  liability. 
The  borrower  may  be  released  from 
personal  liability  when  all  of  the  real 
estate  security  is  transferred  imder 
paragraph  (c)  or  (d)  of  this  section  and 
the  total  outstanffing  debt  or  that 
portion  of  the  debt  equal  to  the  present 
market  value  of  the  security  is  assumed. 
When  the  transferor’s  remaining 
outstanding  FmHA  debt  after  a  transfer 
and  assumption  exceeds  $150,000,  the 
Administrator  or  designee  must  approve 
the  release  of  liability;  otherwise,  the 
State  Director  must  approve  or 
disapprove  the  release  of  liability.  All 
cases  requiring  a  release  of  liability  will 
be  submitted  for  review  in  accordance 
with  Exhibit  A  of  subpart  B  of  part  1956 
of  this  chapter  (available  in  any  FmHA 
office).  When  tlto  total  outstanding  debt 
is  not  assumed  and  an  FP  borrower  is 
to  being  released  from  liability,  the 
borrower  must  be  sent  a  letter  rimilar  to 
Exhibit  F  of  subpart  A  of  part  1955  of 
this  chapter  (available  in  any  FmHA 
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office).  SFH  bomwers  will  be  released 
fiom  liability  in  accordance  with 
§  1965.127  of  subpart  C  of  part  1965  of 
this  chapter.  In  FP  cases,  the  County 
Committee  must  take  certain  action  if  it 
is  to  recommend  that  the  transferor(s) 
and  any  cosigner  be  released  &om 
liability.  They  must  determine  that  the 
transferor(s)  and  any  cosigner  do  not 
have  reasonable  ability  to  pay  all  or  a  • 
substantial  part  of  the  balance  of  the 
debt  not  assumed  after  considering  their 
assets  and  income  at  the  time  of 
transfer;  that  the  transferor  and  any 
cosigner  have  cooperated  in  good  faith, 
used  due  diligence  to  maintain  the 
security  against  loss,  and  have 
otherwise  fulfilled  the  covenants 
incident  to  the  loan  to  the  best  of  their 
ability;  and  recommend  that  the 
transferor  and  any  cosigner  be  released 
of  personal  liability  upon  the 
transferees’  asstimption  of  that  portion 
of  the  indebtedness  equal  to  the  present 
market  value  of  the  security.  This  action 
will  be  documented  by  checking  the 
appropriate  block  on  Form  FmHA  440- 
2,  "County  Committee  Certification  or 
Recommendation,"  as  specified  in  the 
Forms  Manual  Insert. 


Subpart  C— Security  Servicing  for 
Singie  Famiiy  Rurai  Houaing  Loans 

42.  Section  1965.101  is  amended  by 
adding  a  sentence  at  the  end  of  the 
section  to  read  as  follows: 

f  1965.101  Purpose. 

*  •  •  Security  servicing  for 
Nonprogram  (NP)  loans  on  a  single 
family  residence  will  be  according  to 
subpart  J  of  part  1951  of  this  chapter. 

43.  Section  1965.104  is  amendad  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

f  1965.104  Preservation  of  security  and 
protection  of  liens. 

*****  * 

(c)*  *  * 

(2)  Junior  lien  foreclosure.  When  a 
junior  lienholder  foreclosure  does  not 
result  in  payment  in  full  of  the  FmHA 
debt  but  the  property  is  sold  subject  to 
the  FmHA  lien,  the  accovmt  may  be 
assumed  by  the  purchaser  on  program 
terms  subject  to  the  provisions  of 
§  1965.126(c)  or  NP  terms  as  provided  in 
subpart )  of  part  1951  of  this  chapter; 
otherwise  the  FmHA  loan  will  be 
liquidated. 

***** 


lo4n(s)  may  be  approved  on  program  or 
NP  terms,  as  applicable.  Approval  on 
program  terms  will  be  subject  to  the 
provisions  of  paragraph  (c)  of  this 
section  and  NP  terms  will  be  as 
provided  in  subpart  J  of  part  1951  of  this 
chapter.  Assumptions  imder  paragraphs 
(b)(12)  and  (c)(2)  of  this  section  only  are 
authorized  on  existing  terms  without 
considering  the  ass\iming  party’s 
eligibility  for  program  assistance.  When 
security  property  is  sold  (or  title  is 
otherwise  conveyed),  whether  by  full 
conveyance  or  by  land  contract, 
contract-for-deed,  or  other  similar 
instrument,  and  the  FmHA  accoimt  is 
not  assumed  by  the  purchaser  (or  new 
owner),  the  loan  must  be  liquidated 
except  as  provided  in  paragraph  (b)(12) 
of  this  section  or  §  1965.116  of  this 
subpart. 

***** 

(b)*  *  * 

(1)  *  *  *  The  following  loans  may  bo 
assumed  on  program  terms  imder 
paragraph  (c)  of  this  section  or  NP  terms 
in  accoMance  with  subpart  J  of  part 
1951  of  this  chapter: 
***** 

(3)  Dwelling  situated  on  more  than  a 
minimum-adequate  site.  If  the  property 
to  be  transferred  with  assumption 
consists  of  a  dwelling  on  more  than  a 
minimum-adequate  site  as  defined  in 
subpart  A  of  part  1944  of  this  chapter, 
a  determination  must  be  made  by  FmHA 
as  to  whether  the  excess  land  can  serve 
as  a  minimum-adequate  site  for  another 
dwelling.  It  is  not  intended  to  exclude 
a  property  currently  in  the  program 
from  being  transferred  to  a  program 
applicant  simply  because  it  is  situated 
on  more  than  a  minimum-adequate  site. 
If  it  is  determined  that  the  excess 
property  cannot  be  sold  separately  as  a 
minimum-adequate  site  for  another 
dwelling,  the  property  may  be  retained 
in  the  SFH  program  provided  the  entire 
property  is  modest  in  cost  compared  to 
a  similar  house  on  a  minimum-adequate 
site  in  the  area.  When  only  a  portion  of 
the  security  property  is  being 
transferred  to  the  party  assuming  the 
FmHA  debt  and  the  balance  of  the 
FmHA  debt  is  not  paid  in  full  when  the 
assumption  is  closed,  the  remaining 
debt  of  the  transferor  will  be  reclassified 
as  NP  and  reamortized  for  a  period  not 
to  exceed  10  years  or  the  find  due  date 
of  the  note  being  rescheduled, 
whichever  is  sooner,  using  the  NP 
interest  rate  for  a  single  fa^ly 
residence.  FmHA  will  retain  its  security 
position  on  the  portion  of  property 
retained  by  the  transferor  until  the 
balance  not  assumed  is  repaid. 

(4).  .  . 


(g)*  *  * 

(4)  Farms  and  Home  plans  and 
financial  statements.  When  an 
assumption  will  be  for  less  than  the 
amount  of  the  indebtedness  and  a 
release  of  liability  is  involved,  a  current 
financial  and  income  statement  of  the 
transferor  will  be  obtained  on  Forms 
FmHA  1944-3  or  FmHA  431-2  or  other 
plan  of  operation  acceptable  to  FmHA. 
***** 

(6)*  *  * 

(i)  The  transfer  will  be  contingent 
upon  the  County  Committee 
certification  on  Form  FmHA  440-2  for 
an  eligible  applicant.  This  action  will  be 
documented  by  checking  the 
appropriate  block  on  Form  FmHA  440- 
2,  as  specified  in  the  Forms  Manual 
Insert. 

***** 

S  1965.31  [Amended] 

40.  Section  1965.31  is  amended  in 
paragraph  (c)  by  revising  the  words 

"Real  Estate  Mortgage  for _ ’’  to 

read  "Real  Estate  Mortgage  or  Deed  of 

Trust  for _ (Insitred  Loans  to 

Individuals)’’.) 

f  1965.34  [Removed  and  reserved] 

41.  Section  1965.34  is  removed  and 
reserved. 


S  1965.105  [Amended] 

44.  Section  1965.105  is  amended  by 
revising  in  the  last  sentence  of  the 
introductory  text  the  words  "paragraphs 
(a),  (b),  and  (c)’’  to  read  "paragraphs  (a) 
and  (b)’’;  by  removing  paragraph  (c);  and 
by  redesignating  paragrapfai  (d)  and  (e) 
as  (c)  and  (d).  respectively. 

45.  Section  1965.125  is  amended  by 
revising  paragraph  (a)(2)(iv)  and  by 
adding  a  paragraph  (a)(2)(v)  to  read  as 
follows: 

11965.125  Uquidation. 

(a)*  •  * 

(2)*  *  * 

(iv)  Release  of  security  instruments. 
When  consent  under  this  paragraph  is 
given,  FmHA  will  release  its  security 
instrument(s). 

(v)  Unsati^ed  account  balances. 
Servicing  unsatisfied  account  balances 
is  covered  in  §  1965.127  of  this  subpart. 

***** 

46.  Section  1965.126  is  amended  by 
revising  the  introductory  text;  by 
revising  the  last  sentence  of  the 
introductory  text  of  paragraph  (b)(1);  by 
revising  paragraph  (b)(3);  by  revising  the 
second  sentence  of  the  intr^uctory  text 
of  paragraph  (b)(4)(ii);  and  by  revising 
paragraph  (d)  to  read  as  follows: 

11965.126  Transfer  of  property  with 
assumption  of  Indebtedness. 

When  a  borrower  proposes  to  sell  real 
estate  security,  assumption  of  the 
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(ii)  *  •  *  In  those  instances, 
assumption  may  be  on  NP  terms  only, 
in  accordance  with  subpart  J  of  part 
1951  of  this  chapter.  •  *  • 

*  *  •  •  • 

td)  Assumption  on  NP  terms.  When  a 
borrower  sells  or  proposes  to  sell 
security  property  and  the  pxirchaser 
does  not  meet  the  eligibility 
requirements  for  an  ^  loan,  or  the 
property  is  not  suited  for  retention  in 
the  housing  program,  the  debt  may  be 
asstuned  on  NP  terms  in  accordance 
with  subpart  J  of  part  1951  of  this 
chapter. 

•  •  *  •  * 

Dated:  June  29, 1993. 

Bob  Nash, 

Under  Secretary  for  Small  Community  and 
Rural  Development. 

[FR  Doc.  93-24834  Filed  10-8-93;  8:45  am] 
BUJJNQ  CODE  M10-07-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  140 

Regulation  Concerning  Conduct  of 
Metnbere  and  Employeea  and  Former 
Membera  and  Employees  of  the 
Commission 

AGENCY:  Ck>mniodity  Futures  Trading 
CommissicMi. 

Acnofc  Final  rule. 

SUMMARY:  The  Commodity  Ftitures 
Trading  Commission  ("C^C"  or 
"Commission”)  is  repealing  provisions 
of  its  regulations  on  the  ethi^  conduct 
of  employees.  These  provisions  are 
superseded  by  Office  of  Government 
Ethics  ("OGE”)  rules  set  forth  in  5  CFR 
part  2635  and  part  2634.  In  a  related 
action,  the  Commission  is  today  issuing 
jointly  with  OGE  supplemental 
regulations  which  the  Commission  has 
determined  are  necessary  and 
appropriate  to  fiilfiH  the  purposes  of 
part  2635.  These  supplemental 
regulations  will  be  codified  in  5  CFR 
part  5100  of  chapter  XU,  and  concern 
restrictions  on  financial  interests  and 
transactions  and  on  outside 
eii^loyment  and  activities. 

"^e  Commission  is  not  repealing 
those  provisions  of  its  conduct 
regulations  in  17  CFR  part  140  which 
the  CFTC  has  authority  to  issue 
indepeiulent  of  the  OGE  ethics  rules. 
These  provisions  will  continue  to  apply 
to  the  conduct  of  Commission  members 
and  employees.  The  Commission  is, 
however,  revising  certain  aspects  of 
these  rules  to  conform  to  current  agency 
administrative  practice  and  to  reflect 
statutory  and  regulatory  changes  that 


have  occurred  since  Subpart  C  of  part 
140  was  last  ammded. 

This  action  relates  solely  to  the 
Commission’s  organization,  procedure, 
and  practice. 

EFFECTIVE  DATE:  October  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  D.  Gesteiger,  Attorney,  Office  of 
the  General  Counsel,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Telephone  (202)  254-9880. 
SUPPLEMENTARY  INFORMATION:  On  August 
7, 1992,  OGE  issued  new  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch,  5  CFR  part  2635. 

These  standards  of  conduct,  effective 
February  3, 1993,  supersede  the 
Commission’s  part  140  conduct 
regulations  promulgated  prirsuant  to  5 
CTO  part  735.  Ihe  new  standards  also 
authorize  ageimies  to  issue  (jointly  with 
OGE)  ^supplemental  agency  regulations 
which  the  agency  determines  are 
necessary  and  appropriate,  in  view  of  its 
programs  and  operaticms,  to  fulfill  the 
purposes”  of  part  2635. 

Accordingly,  the  Qimmissicm  is 
repealing  those  provisions  of  part  140 
that  have  been  superseded:  §§  735-2 
through  735-3, 735-5  (other  than 
paragraph  (a)(1)),  735-6,  735-6,  735-11, 
and  735-13  throu^  735-15.  In 
connection  with  the  repeal  of  most  of 
§  735-6  (Non-govemmetdal 
employmeirt  and  othw  outside  activity), 
the  CFTC  is  jointly  issuing  with  OGE  a 
regulation  that  will  supplement  5  CFR 
part  2635  Subpart  H  (Outside 
Activities).  As  is  the  case  under  existing 
§  735-5,  the  supplemental  regulation 
sets  forth  imx»(lures  for  CFTC 
employees  to  obtain  prior  approval  of 
certain  outside  activities.  ’The  rule  also 
includes  excepticms,  under  specified 
ciioumstances,  for  special  government 
employees  that  were  formerly  contained 
in  $  735-13. 

Additionally,  the  Commission  is 
repealing  §  735-7  (Statement  of 
financial  interests  and  outside 
employment;  cmtification  of 
compliance)  to  reflect  OGE  rules  in  5 
CTR  part  2634,  which,  effechve  October 
5, 1992,  superseded  the  prior  executive 
branch  confidential  reporting 
regulatimis  at  5  CFR  part  735,  subpart  D, 
§  735.106,  and  agenda’  implmnmiting 
regulations.  Further,  in  connection  with 
the  repeal  of  §  735-13,  which  applied  to 
spedd  government  employees,  ^ 
obligation  of  sudi  employees  to  file 

finandal  disdosure  reports  is  also  _ 

covered  by  OGE  rules  codified  in  5  CFR 
part  2634. 

As  noted  above,  the  government-wide 
condud  regulations  issued  by  OGE  do 
not  supersede  regulations  that  an  agency 


has  separate  authority,  independent  of  5 
CFR  part  2635,  to  issue.  Accordingly, 
the  Commission  is  retaining  17  C^ 

735-1  (Authority  and  purpose),  735-4 
(restrictions  on  business  and  Vandal 
transactions  and  interests),  735-5(aKl) 
(restrictions  on  accepting  employment 
or  compensation  from  persons  regulated  . 
by  the  Commission),  735-8A  (Reraipt 
and  disposition  of  foreign  gifts  and 
decorations),  735-9  (Disdosure  of 
information),  735-10  (Practice  by  former 
members  and  employees  of  the 
Commission),  735-12  (Statutory 
violations  applicable  to  ccmdud  of 
Commission  members  and  employees), 
and  735-16  (Interpretative  and  advisory 
service).  These  provisions  have  been 
renumbered  and,  in  some  cases,  revised 
to  refled  recent  amendments  to  the 
Commodity  Exchange  Ad  and  other 
pertinent  statutes. 

The  Commission  has  determined  that 
these  rules  relate  solely  to  agency 
organization,  procedure,  and  practice. 
Therefore,  the  provisions  of  the 
Administrative  Procedure  Ad,  as 
codified,  5  U.S.C.  553,  generally 
requiring  notice  of  proposed  rulemaking 
and  other  opporhinity  fm  public 
partidpation,  are  not  applicable.  Since 
the  OGE  rules  became  effective  on 
Odober  5. 1992  and  February  3, 1993, 
the  Commission  further  finds  that  there 
is  good  cause  to  make  these  rules 
effective  upon  publicati<m  in  the 
Federal  Register. 

Regulatory  Flexibility  Ad 

The  Regtilatory  Flexibility  Ad 
("RFA”),  Public  Law  No.  96-354, 94 
Stat.  1164  (1980),  5  U.S.C.  601  etseq., 
requires  each  federal  agency  to  consider, 
in  the  coiirse  of  proposing  substantive 
rules,  the  effed  of  those  rules  on  small 
entities.  ’The  Commission  has 
determined  that  the  provisions  of  the 
RFA  do  not  apply  to  the  prcunulgation 
of  these  regulations  since  they  relate 
solely  to  agency  procedure  or  practice. 

Paperwork  Reduction  Ad 

The  Paperwork  Reduction  Ad  of  1989 
(“PRA”),  44  U.S.C.  3501  et  seq.,  imposes 
certain  reqiiirements  on  federal  agendes 
(including  the  Commission)  in 
connection  with  their  condiicting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  'The 
Commission  has  determined  that  this 
rulemaking  does  not  impose  any 
information  collection  requirements  as 
defined  by  the  PRA. 

List  of  Subjects  in  17  CFR  Part  140 

Conflid  of  interests.  Ethics, 
Organizations  and  functions. 
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PART  140-{AMENDED] 

Subpart  C— Regulation  Concerning 
Conduct  of  Members  and  Employees 
and  Former  Members  and  Employees 
of  the  Commission 

1.  The  authority  citation  for  part  140, 
subpart  C.  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  4a  (f)  and  (j),  12a(5), 
and  13. 

2.  Section  140.735-1  is  revised  to  read 
as  follows: 

S 1 40.735-1  Authority  and  purpose. 

This  subpart  sets  forth  specific 
standards  of  conduct  required  of 
members,  employees,  and  special 
government  employees,  and  regulations 
concerning  former  members,  employees, 
and  special  government  employees  of 
the  Commodity  Futures  Trading 
Commission.  These  rules  are  separate 
fi'om  and  in  addition  to  the  Office  of 
Government  Ethics*  conduct  rules. 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch,  5 
CFR  part  2635,  and  the  Commission’s 
supplemental  rules  set  forth  in  5  CFR 
part  5100.  In  addition,  this  subpart 
contains  references  to  various  statutes 
governing  employee  conduct  in  order  to 
aid  members  and  employees  in  their 
understanding  of  statutory  restrictions 
and  reqmrements.i 

§§140.735-2,140.735-3  [Removed] 

3.  Sections  140.735-2  and  140.735-3 
are  removed. 

4.  Section  140.735-4  is  redesignated 
Section  140.735-2  and  revised  to  read 
as  follows: 

§  1 40.735-2  Business  and  financial 
transactions  and  interests. 

(a)  Application.  This  section  applies 
to  all  transactions  eff^ed  by  or  on 
behalf  of  a  Commission  member  or 
employee,  including  transactions  for  the 
account  of  other  persons  effected  by  the 
member  or  employee,  directly  or 
indirectly  imder  a  power  of  attorney  or 
otherwise.  Since  this  section  appUes  to 
“indirect”  participation  in  transactions, 
a  member  or  employee  is  considered  to 
have  sufficient  interest  in  the 
transactions  of  the  spouse  or  minor 
child  of  the  member  or  employee,  or 
other  relatives  who  are  residents  of  the 
immediate  household  of  the  member  or 
employee,  so  that  such  transactions 
must  be  reported  and,  absent 


1  These  refereaces,  however,  do  not  purport  to 
cover  all  restrictions  and  requiranents,  and  the 
paraphrased  restatements  of  statutory  provisions, 
such  as  that  of  IB  U.S.C  201,  et  tea.,  appearing  in 
this  subpart  C,  are  not  intended  to  be,  and  should 
not  be  construed  as,  verbatim  quotations  of  the  law. 
The  statutory  text  should  be  consulted  in  any 
situation  in  wdrich  it  might  apply. 


compelling  countervailing  reasons,  are 
subject  to  all  the  terms  of  this  section. 

(b)  Prohibitions.  No  Commission 
member  or  employee  shall: 

(1)  Participate,  directly  or  indirectly, 
in  any  transaction — 

(i)  Involving  a  contract  of  sale  of  any 
commodity  for  future  delivery; 

(ii)  Involving  any  commodity  that  is 
of  the  character  of,  or  is  commonly 
known  to  the  trade  as,  an  option, 
privilege,  indemnity,  bid,  offer,  put. 
call,  advance  guaranty  or  decline 
guaranty:  or 

(iii)  For  the  delivery  of  any 
commodity  that  is  or  is  to  be  executed 
pursuant  to  a  standardized  contract 
commonly  known  to  the  trade  as  a 
margin  account,  margin  contract, 
leverage  account  or  leverage  contract  or 
similar  contracts  when  subject  to 
regulation  by  the  Commission  imder 
section  19  of  the  Act;  except  that  the 
prohibitions  in  paragraphs  (b)(1)  (i)  and 
(ii)  of  this  section  shall  not  apply  to: 

(A)  A  transaction  in  connection  with 
a  forming,  ranching,  oil  and  gas,  mineral 
rights  or  other  natural  resource 
operation  in  which  the  Commission 
member  or  employee  has  a  financial 
interest,  if  the  Commission  member  or 
employee  is  not  involved  in  the 
decision  to  engage  in.  and  does  not  have 
prior  knowledige  of.  the  actual  futures  or 
option  transaction  and  has  previously 
notified  the  General  Counsel  in  writing 
of  the  nature  of  the  operation,  the  extent 
of  the  member’s  or  employee’s  interest, 
the  types  of  transactions  in  which  the 
operation  may  engage  and  the  identity 
of  the  person  or  persons  who  will  make 
trading  decisions  for  the  operation;  or 

(B)  A  transaction  entered  into  by  any 
investment  company  (e.g.,  a  mutual 
fund)  or  similar  pooled  investment 
entity  other  than  one  operated  by  a 
person  who  is  a  commodity  pool 
operator  with  respect  to  that  entity,  in 
which  the  direct  or  indirect  ownership 
interest  of  the  Commission  member  or 
employee  is  limited  to  and  represents 
less  than  1  per  cent  of  the  totd 
ownership  interest  of  the  fund  or  entity 
and  wit)i  which  the  Commission 
member  or  employee  has  no  other 
relationship;  > 


a  Attention  U  directed  to  section  9(c)  of  the 
Conunodity  Exchange  Act,  vriiich  makes  it  a  felony 
for  any  member  or  employee  of  the  Commission,  or 
agent  thareot  to  participate,  directly  at  indirectly, 
in,  inter  alia,  any  commodity  futures,  option  at 
levwage  transaction,  unless  authorized  to  do  so  by 
Conunission  rule  or  regulation.  Attention  is  also 
directed  to  17  CFR  4.5,  sriiich  excludes  certain 
othemvise  regulated  persons  firom  the  definition  of 
“commodity  pool  operator*'  with  respect  to  the 
operation  of  specific  investment  entities 
enumerated  in  die  regulation. 

Although  not  required,  if  they  choose  to  do  so. 
Commission  members  or  employees  may  use 


(2)  Participate,  directly  or  indirectly, 
in  any  investment  transaction  involving 
an  actual  commodity  if: 

(i)  The  transaction  involves  the  use  of 
nonpublic  information,  or 

(ii)  Hie  transaction  is  effectuated  by 
an  instrument  related  by  the 
Commission,  and  is  not  in  connection 
with  a  transaction  permitted  under 
pararar^h  (b)(1)  of  this  section,  or 

(iii)  The  transaction  is  effected  by  an 
instrument  functionally  equivalent  to  an 
instrument  regulated  by  the 
Commission:  > 

(3)  Have  a  beneficial  interest,  through 
ownership  of  securities  or  otherwise,  in 
any  person  *  regulated  by  the 
Commission.s  such  as  a  contract  market 
or  clearinghouse  or  member  thereof,  a 
registered  futures  commission 
merchant.^  any  person  associated  with  a 
futures  commission  merchant  or  with 
any  agent  of  a  futures  commission 
merchant,  floor  broker,  commodity 
trading  advisor  or  commodity  pool 
operator,  or  any  other  person  required  to 
be  registered  in  a  fashion  similar  to  any 
of  the  above  under  the  Commodity 
Exchange  Act  or  pursuant  to  any  rule  or 


powers  of  attorney  or  other  arrangements  in  order 
to  meet  the  notice  requirements  of,  and  to  assure 
that  they  have  no  control  or  knowledge  of,  futures 
or  option  transactions  permitted  under  paiagr^h 
(bXl)(A)  of  this  section.  A  Commissioo  mente  or 
employee  considering  such  arrangements  should 
consult  with  the  Office  of  the  General  Counsd  in 
advance  for  approval.  Should  a  Commission 
member  or  employee  gain  knowledge  of  an  actual 
futures  or  option  transaction  that  has  already  taken 
place  and  the  market  position  represented  by  that 
transaction  still  remains  open,  ha  or  she  should 
promptly  report  that  fact  and  all  other  details  to  the 
Genwal  Counsel  and  seek  advice  as  to  what  action, 
including  recusal  from  pending  matters  involving 
that  market,  may  be  appropriate. 

*  Attention  is  directed  to  section  9(c)  of  the 
Commodity  Exchange  Act  which  provides,  among 
other  things,  that  it  shall  be  a  felony  for  any 
Commission  member  or  employee  to  participate  in 
any  investment  transaction  in  an  actiud  commodity 
that  the  Commission  by  rule  or  regulation  has 
prohibited  to  Commission  membm  and  employees. 
A  transaction  involving  an  instrument  that  is  the 
"functional  equivalent  to  an  instrument  regulated 
by  the  Commission"  would  include,  for  example, 
but  is  not  limited  to,  a  transaction  in  a  stock  index 
effectuated  through  the  purchase  or  sale  of  an 
option  traded  on  a  national  securities  exchange 
where  the  stock  index  also  undwlies  a  futures 
contract  regulated  by  the  Commission.  Attention  is 
also  direct^  to  S  140.735-8  of  this  subpart  for 
information  regarding  interpretative  and  advisory 
service  by  the  General  Counsel  of  the  Commission. 

*  As  defined  in  section  la(16)  of  the  Commodity 
Exchange  Act  and  17  CUt  1.3(u)  thereunder,  a 
"person"  includes  an  individual,  association, 
partnership,  corporation,  and  a  trust 

•  Attention  is  directed  to  sections  2(aK7)  and  9(c) 
of  the  Commodity  Exchange  Act  See  fbotnotes  1, 

2,  and  8  to  this  subpart 

•  This  provision  does  not  however,  preciuae  a 
member  or  mnployee  from  carrying  securities  on 
margin,  pursuant  to  customary  margin  . 
requirements,  with  a  broker  who  is  also  a  registered 
futures  commission  merchant  or  engaged  in  the 
trading  of  commodity  options,  or  commodity 
leverage  transactions. 
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regulation  promulgated  by  the 
Commissicm; 

(4)  Have  a  significant  beneficial 
interest,  throu^  ownership  of  securities 
or  otherwise,  in  any  other  person 
required  to  ^  reports  under  the 
Commodity  Exchange  Act  or  pursuant 
to  any  rule  or  regulation  promulgated  by 
the  Commission; '  or 

(5)  Purchase  or  sell  any  securities  of 
a  company  which,  to  his  knowledge,  is 
involved  in  any: 

(i)  Pending  investigation  by  the 
Commission; 

(ii)  Proceeding  before  the  Commission 
or  to  which  the  Commission  is  a  party; 
or 

(iii)  Other  matter  under  consideratian 
by  the  Commissimi  that  could 
significantly  afiect  the  company. 

5.  Section  140.735-5  is  redesignated 

140.735- 3  and  revised  to  read  as 
follows: 

1140.735- 3  Non-gowsminental 
empioymaiN  and  other  outalde  acttvlly. 

A  Commission  member  or  employee 
shall  not  accept  employment  or 
compensatian  from  any  person, 
exchange  or  clearinghouse  subject  to 
regulation  by  the  Commission.  For 
purposes  of  this  section,  a  person 
subject  to  regulation  by  the  Commission 
includes  but  is  not  limited  to  a  contract 
market  or  clearinghouse  or  member 
thereof,  a  register^  futures  commission 
merchant,  any  person  associated  with  a 
futures  commission  merchant  or  with 
any  agent  of  a  futures  commission 
merchant,  floor  broker,  commodity 
trading  advisor,  commodity  pool 
operator  or  any  person  required  to  be 
registered  in  a  fashion  similar  to  any  of 
the  above  or  file  reports  under  the  Act 
or  pursuant  to  any  rule  or  regtilation 
promulgated  by  the  Commission.s 

55140.735- 6-14a735-8  [Removed] 

6.  Sections  140.735-6  through 

140.735- 8  are  removed. 


f  For  purposes  of  this  section,  the  Office  of  the 
General  Counsel  normally  views  “significant" 
ownership  as  being  10  per  emit  or  more  of  the 
outstanding  securities  of  a  firm  or  a  $25,000  total 
investment  in  a  firm,  regardless  of  the  percentage 
of  stock  owned.  The  Office  has  also  noted  that  each 
investment  must  be  considered  on  a  case-by-case 
basis  and  that  an  investment  level  in  excess  of 
$25,000  may  not  be  “significant"  in  the  case  of  a 
large  company. 

•  Attention  is  directed  to  section  2(aX7)  of  die 
Commodity  Exchange  Act.  which  prrMdes,  among 
other  things,  diat  no  Commission  member  or 
employee  shall  accept  employment  or 
compensation  fitim  any  person,  exdiange  at 
clearinghouse  subfect  to  regulation  by  the 
Commission,  or  participate,  diiecdy  or  indirectly, 
in  any  contract  marimt  operations  or  transactions  of 
a  character  subject  to  regulation  by  die  Commission. 


1140.735- 8A  [RedMigrMled Ml 140.735- 

4] 

7.  Section  140.735-8A  Receipt  and 
disposition  of  foreign  gifts  and 
decorations  is  redesignated  $  140.735—4. 

1140.735- 0  [RedMigtMladnf14a735-5] 

8.  Section  140.735-0  is  redesignated 
§  140.735-5  and  revised  to  read  as 
follows: 

1 140.735- 5  OiaoloMira  of  bifonnation. 

A  Commission  employee  or  farmer 

employee  shall  not  divulge,  or  cause  or 
allow  to  be  divulged,  confi^ntial  or 
non-public  commerdal,  economic  or 
official  information  to  any  unauthorized 
person,  or  release  such  ii^ormatian  in 
advance  of  authorization  for  its  release.* 
Except  as  directed  by  the  Commission 
or  its  Genoal  Counsel  as  provided  in 
these  r^ulations,  no  Corrunission 
emplo]ree  or  former  employee  is 
autnorized  to  accept  service  of  any 
subpoena  for  documentary  information 
contained  in  or  relating  to  the  files  of 
the  Corrunission.  Any  employee  or 
former  anplo]ree  vdu)  is  served  with  a 
subpoena  requiring  testimony  regarding 
non-public  information  or  documents 
shall,  unless  the  Commission  authorizes 
the  disclosure  of  such  information, 
respectfully  decline  to  disclose  the 
information  or  produce  the  documents 
called  for,  basing  his  refusal  on  these 
regulations.io  Any  employee  or  former 
employee  vdio  is  servM  vkth  a 
subpoena  calling  for  information 
regarding  the  Commission’s  business 
shi^  promptly  advise  the  General 
Counsel  of  the  service  of  such  subpoena. 


•Attention  ia  diractod  to  McUon  9(d)  of  too 
Commodity  Exchange  Act.  mdiich  provide*  diat  it 
shall  be  a  felony  punishable  by  a  fine  of  not  more 
than  $500,000  or  imprisonment  for  not  more  than 
five  years,  or  both,  together  wife  the  costs  of 
prosecution— (t)  for  any  Commissi  oner  of  the 
Commission  or  any  employoo  or  agent  thereof  who, 
by  virtue  of  his  emidoyraent  or  position,  acquires 
information  udiich  may  affect  or  tend  to  affect  the 
price  of  my  commodity  future  or  commodity  md 
which  information  has  not  bem  promptly  made 
public,  to  impart  such  infonnation  with  intent  to 
assist  another  person,  directly  or  indirectly,  to 
participate  in  my  transaction  in  commodity  futures, 
any  transaction  to  m  actual  commodit^^  to  any 
transaction  of  the  character  of  or  udiich  is 
commonly  known  to  the  trade  as  m  option, 
privilege,  indemnity,  bid,  offer,  put,  ckl,  advmce 
guarmty  or  decline  guarmty,  or  to  my  transaction 
for  the  drii very  of  my  commodity  under  a 
standardized  contract  commonly  known  to  toe 
trade  as  a  margin  account,  margin  contract  leverage 
account  or  leverage  contract  or  under  my  contract 
or  otoer  arrmgemmt  that  the  Commission 
determines  to  serve  the  same  function  m  is 
marketed  to  toe  same  manner  as  such  standardized 
contract  md  (2)  fen  my  person  to  acquire  such 
information  fiom  my  Commissioner  of  the 
Commission  or  any  employee  or  agmt  thereof  md 
to  use  such  tofornuMion  to  my  of  toe  foregoing 
transactions. 

wNo  employee  shall  disdose  sndi  information 
unless  (firertod  to  do  so  by  the  Commission. 


the  nature  of  the  infonnation  or 
documents  sought,  and  any 
circumstances  which  may  bear  upon  the 
desirability  of  making  sucdi  information 
or  dociunent  available  in  the  ptihlic 
interest.il  In  any  proceeding  in  which 
the  Commission  is  not  a  party,  no 
employee  of  the  Commission  shall 
testify  concerning  matters  related  to  the 
business  of  the  Commission  unless 
authorized  to  do  so  by  the  Commission. 

1140.735-10  [RedMignatadM  1140.735- 
6] 

9.  Section  140.735-10  is  redesignated 
§  140.735-6  and  revised  to  read  as 
follows: 

§140.735-5  Praetioa  by  formar  membara 
and  ampioyaM  of  tha  Commiaaion. 

Personal  and  sub^antial 
participation  or  nonpublic  knowledge  of 
a  particular  matter.  No  person  who  has 
been  a  monber  or  employee  of  the 
Commission  shall  ever  knowingly  make, 
with  the  intent  to  influence,  any 
cmnmunication  to  or  appearance  before 
the  Commission  in  connection  with  any 
particular  matter  involving  a  specific 
party  or  parties  i>  in  whidi  su^  person, 
or  one  participating  with  him  or  W  in 
the  particular  matter,  partidpatsd 
personally  and  substantially,  or  gained 
nonpublic  knowfodge  of  thereof, 
while  with  the  Cfommisskm.i* 

[b)  Particular  matter  under  an 
individual’s  official  responsibility.  No 
person  who  has  been  a  member  or 
employee  of  the  Commission  shall. 


The  prohibitions  legarding  confidential  or 
nonpublic  information  stated  above  are  toteoded  to 
cover  toe  matters  addressed  to  sections  4(c),  8,  and 
9(d)  of  toe  Commodity  Exchange  Act  as  as 

nonpublic  information  under  toe  Freedom  of 
Information  Act,  S  U.S.C.  552,  the  rules  of  the 
Commission  thereunder,  17  Part  145,  the 
Privacy  Act,  5  U.S.C  552a,  toe  rules  of  the 
Commission  thereunder,  17  CFR  Part  146,  and  cases 
where,  ^Mrt  from  specific  prohibitions  to  any 
statute  or  rule,  toe  disclosure  or  use  ot  such 
information  would  be  unethical. 

••The  phrase  “particular  matter  involving  a 
qtedfic  party  or  parties"  does  not  (q>ply  to  general 
rtoemaking,  general  policy  and  standards 
formulation  or  other  irimilar  matters.  See 
S  2637.201(cXl)  of  toe  regulations  of  the  Office  of 
Government  Ethics,  5  CFK  2637.201(cXl);  cf., 
memorandum  toe  Attorney  Genend  dealing  with 
the  confiict-of-toterest  provWons  prior  to 
amendmant  by  the  Etoks  to  Government  Act 
(reproduced  flowing  18  U.S.C  201). 

>*  Attention  is  directed  to  18  U.S.C  207(a)(1),  as 
amended,  whicto  generally  prohibits  former  Federal 
officers  and  employees  permanently  frmn 
knowingly  making,  with  the  intent  to  influence,  any 
communication  to  or  appearance  before  any  Federd 
(or  District  of  Columbia)  department,  agency  or 
court,  or  court  martial,  or  any  officer  or  employee 
thereof,  to  coimection  wito  any  particular  matter 
involving  a  specific  party  or  parties  to  which  toe 
United  ^tes  (or  the  District  of  Columbia)  is  a  party 
or  has  a  direct  and  substantial  interest  and  to  which 
toe  formar  officer  or  employee  participated 
personally  and  substantially  while  wito  the 
government 


Federal  Register  /  Vol.  58,  No.  195/  Tuesday.  October  12,  1993  /  Rules  and  Regulations  52659 


within  two  years  after  that  employment 
has  ceased,  knowingly  make,  with  the 
intent  to  influence,  any  communication 
to  or  appearance  before  the  Commission 
in  connection  with  a  particular  matter 
involving  a  specific  party  or  parties 
which  was  actually  pending  imder  his 
official  responsibility  as  a  member  or 
employee  of  the  Commission  at  any 
time  within  one  year  prior  to  the 
termination  of  government  service,'* 

(c)  Restrictions  on  former  members 
and  senior  employees.  A  former  member 
or  employee  of  the  Commission  who 
occupied  a  "senior”  position  specified 
in  18  U.S.C.  207(c)(2),  as  amended,  shall 
not  within  one  year  after  such  "senior” 
employment  has  ceased,  knowingly 
make,  with  the  intent  to  influence,  any 
communication  to  or  appearance  before 
the  Commission  on  beh^f  of  any  other 
person  in  connection  with  any  matter  in 
which  such  person  seeks  official  action 
by  the  Commission.'^ 

14  Attention  is  directed  to  18  U.S.C.  207(a)(2),  as 
amended.  Section  207(a)(2)  generally  pn^bits 
former  Federal  ofBcers  and  employees,  within  two 
years  after  their  Federal  employment  has  ceased, 
horn  knowingly  making,  with  the  intent  to 
influence,  any  communication  to  or  appearance 
before  any  F^eral  (or  District  of  Columbia) 
dep)artment.  agency  or  court  or  court  martial,  or 
any  officer  or  employee  thereof,  in  connection  with 
any  particular  matter  involving  a  specific  party  or 
paffies  in  ^ich  the  United  States  (or  the  District 
of  Columbia)  is  a  party  or  has  a  direct  and 
substantial  interest  and  which  was  actually  pending 
under  the  official  responsibility  of  the  former  officer 
or  employee  within  one  year  prior  to  the 
terminaUon  of  government  sorvice. 

As  used  in  paragraph  (b)  of  this  section,  the  term 
“official  responsibility”  hu  die  meaning  assigned 
to  it  in  IS  U.S.C  202(b),  namely,  the  "direct 
administraUve  or  operating  audiority,  whether 
intermediate  or  fin^,  and  either  exercisable  alone 
or  with  others,  and  either  personally  or  through 
subordinates,  to  approve,  disapprove,  or  otherwise 
direct  Government  action.” 

15  Attention  is  directed  to  18  U.S.C  207(c),  as 
amended,  which  places  restrictions  on  the 
representational  activities  of  certain  senior  officers 
and  employees  after  their  departure  from  a  senior 
position.  Swtion  207(c)  generally  makes  it  unlawful 
for  one  year  after  service  in  a  “senior"  position 
terminates  for  a  former  “senior"  Federd  employee 
to  knowingly  make,  with  the  intent  to  influence, 
any  communication  to  or  appearance  before  an 
employee  of  a  department  or  agency  in  which  he 
served  in  any  capacity  during  the  one  year  period 
prior  to  termination  tom  “senior”  service,  if  that 
communication  or  appearance  is  on  behalf  of  any 
other  person  (except  the  United  States),  in 
connection  with  any  matter  concerning  which  he 
seeks  official  action  by  that  employee. 

Note  that  the  one  year  period  is  measured  tom 
the  date  %tdiai  the  employee  ceases  to  be  a  senior 
employee,  not  tom  the  termination  of  Government 
service,  unless  the  two  occur  simultaneously.  This 
provision  prohibits  communications  to  or 
appearances  before  the  Government  and  does  not 
prohibit  “behind-the-scoies”  assistance.  The 
restriction  does  not  require  that  the  former 
employee  has  ever  been  in  any  way  involved  in  the 
matter  that  is  the  sulqact  of  the  communication  or 
appearance.  The  restriction  applies  with  respect  to 
any  matter,  whether  at  not  involving  a  specific 
party. 


(d)  Exceptions.  The  prohibitions 
contained  in  paragraph  (a),  (b),  and  (c) 
of  this  section  do  not  apply  to 
communications  solely  for  the  purpose 
of  furnishing  scientific  or  technological 
information  if  approved  by  the 
Commission  or  generally  to  giving 
testimony  under  oath  or  ma^g  a 
statement  which  is  subject  to  penalty  or 
perjury.  Further,  the  prohibition 
contained  in  paragraph  (c)  of  this 
section  does  not  apply  to  an 
uncompensated  statement  in  a 

E articular  area  within  the  special 
nowledge  of  the  former  Commission 
member  or  employee.'* 

(e)  Reporting  requirement.  Any  former 
member  or  employee  of  the  Commission 
who,  within  two  years  after  ceasing  to 
be  such,  is  employed  or  retained  as  the 
representative  of  any  person  (except  the 
United  States)  in  connection  with  a 
matter  in  which  it  is  contemplated  that 
he  will  appear  before  or  commvmicate 
with  the  Commission  shall,  within  ten 
days  of  such  retainer  or  employment,  or 
of  the  time  when  appearance  bisfore  or 
communic.ation  with  the  Commission  is 
first  contemplated,  file  with  the  General 
Counsel  of  the  Commission  a  statement 
as  to  the  nature  thereof  together  with 
any  desired  explanation  as  to  why  it  is 
deemed  consistent  with  this  section. 
Employment  of  a  recurrent  character 
may  be  covered  by  a  single 
comprehensive  statement.  Each  such 
statement  shoiUd  include  an  appropriate 
caption  indicating  that  it  is  filed 
pursuant  to  this  section.  The  reporting 
requirement  of  this  paragraph  does  not 
apply  to  communications  incidental  to 
court  appearances  in  litigation  involving 
the  Commission. 

(f)  Definitions.  As  used  in  this  section, 
the  phrase  "appearance  before  the 
Commission”  means  any  formal  or 
informal  appearance  on  behalf  of  any 
person  (except  the  United  States)  before 
the  Commission,  or  any  member  or 
employee  thereof  with  an  intent  to 
influence.  As  used  in  this  section,  the 
phrase  "commimication  with  the 
Commission”  means  any  oral  or  written 
communication  made  to  the 
Commission,  or  any  member  or 
employee  thereof,  on  behalf  of  any 
person  (except  the  United  States)  with 
an  intent  to  influence. 

(g)  Advisory  ruling.  Persons  in  doubt 
as  to  the  applicability  of  this  section 
may  apply  for  an  advisory  ruling  by 
addressing  a  letter  requesting  such  a 
rulingto ffie  General  Counsel. 

(h)  Procedures  for  administrative 
enforcement  of  statutory  restrictions  on 

Attmtion  is  diracted  to  18  U.S.C  207(j),  ts 
amended  (listing  other  exceptions).  Self¬ 
representation  is  not  prohibited  under  Section  207. 


post-government  employment  conflicts 
of  interest.'^  (1)  Scope.  The  provisions 
of  this  paragraph  prescribe  procedures 
for  administrative  enforcement  of  the 
restrictions  which  18  U.S.C.  207  (a),  (b), 
and  (c),  as  amended,  place  on 
appearances  before  or  communications 
with  Federal  (and  District  of  Coltunbia) 
departments,  agencies  and  cotirts,  and 
other  enumerated  entities,  as  well  as  the 
officers  and  employees  thereof,  by 
former  Commission  members  and 
employees. 

(2)  Investigations.  The  General 
Counsel  of  the  Commission,  or  his  or 
her  designee,  shall  conduct  such 
investigations  as  he  or  she  deems 
appropriate  to  determine  whether  any 
former  Commission  member  or 
employee  have  violated  18  U.S.C.  207 
(a),  (b)  or  (c),  as  amended.  The  General 
Counsel  shall  report  the  results  of  his  or 
her  investigations  to  the  Commission 
and  shedl  recommend  to  the 
Commission  such  action  as  he  or  she 
deems  appropriate. 

(3)  Hearings.  Hearings  required  to  be 
held  imder  ffie  provisions  of  this  section 
shall  be  held  before  an  Administrative 
Law  Judge,  utilizing  the  procedures 
prescribed  by  the  Commission’s  rules  of 
practice  for  adjudicatory  proceedings 
(17  CFR  Part  10),  except  to  the  extent 
that  those  rules  are  inconsistent  with 
the  provisions  of  this  section.  Any 
proceeding  brought  under  the 
provisions  of  this  section  shall  be 
prosecuted  by  the  General  Counsel  or 
his  or  her  designee. 

(4)  Sanctions.  If  the  Commission 
finds,  after  notice  and  opportunity  for  a 
hearing,  that  a  former  Commission 
member  or  employee  has  violated  18 
U.S.C  207  (a),  (b)  or  (c).  as  amended, 
the  Commission  may  prohibit  that 
person  from  making,  on  behalf  of  any 
other  person  (except  the  United  States), 
any  formal  or  informal  appearance 
before,  or  with  the  intent  to  influence 
any  oral  or  written  communication  to, 
the  Commission  on  a  pending  matter  of 
business  for  a  period  not  to  exceed  five 
years,  or  may  take  other  appropriate 
disciplinary  action. 

S  140.735-11  [Removed] 

10.  Section  140.735-11  is  removed. 

1 140.735-12  [Redesignated  a*  S  140.735-  • 
7] 

11.  Section  140.735-12  is 
redesignated  §  140.735-7  and  revised  to 
read  as  follows; 

This  Mction  doM  not  apply  to  omployeos  who 
leave  aervice  after  December  31. 1990. 
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f  140.735-7  Statutory  violatlofM  appHceble 
to  conduct  of  CommMon  mcmbera  and 
employaaa. 

A  violation  of  Section  2(a)(7).  8  or  9 

(c)  or  (d)  of  the  Commodity  &cdiange 
Act,  as  amended,  shall  be  deemed  to  be 
a  violation  of  this  subpart  as  well. 

§§140.735-13-140.735-15  [Removed] 

12.  Sections  140.735-13  through 
140.735-15  are  removed. 

§140.735-16  [Redeeienated  as  §140.735- 
81 

13.  Section  140.735-16  is 
redesignated  §  140.735-8  and  revised  to 
read  as  follows: 

§  140.735-8  Interpretative  artd  advisory 
service. 

(a)  Counselor  for  the  Commission.  The 
General  Counsel,  or  his  or  her  designee, 
will  serve  as  Coimselor  for  the 
Commission  and  as  the  Commission’s 
representative  to  the  Office  of 
Government  Ethics,  on  matters  covered 
by  this  subpait  The  General  Counsel 
will  also  serve  as  the  Commission’s 
designated  agency  ethics  official  to 
review  the  financial  reports  filed  by 
hi^'level  Commission  officials  under 
Title  n  of  the  Ethics  in  Government  Act, 
as  well  as  otherwise  to  coordinate  and 
manage  the  Conunission’s  ethics 
promem. 

(bj  Duties  of  the  Counselor.  The 
Counselor  sh^: 

(1)  Coordinate  the  agency’s 
counseling  services  and  assure  that 
counseling  and  interpretations  on 
questions  of  conflict  of  interests  and 
other  matters  covered  by  the  regulations 
in  this  subpart  axe  avail^le  as  needed 
to  Regional  Dq;>uty  Counselors,  who 
shall  be  appointed  by  the  General 
GounseL  in  coordination  with  the 
Chairman  of  the  Commission,  for  each 
Re^onal  Office  of  the  Commission; 

(2)  Render  authcuritative  advice  and 
guidance  on  mattm  covered  by  the 
regulations  in  this  subpart  which  are 
presented  to  him  or  her  by  employees  in 
the  Washington.  D.C  headquarters 
office;  and 

(3)  Receive  information  on,  and 
resolve  or  forward  to  the  Commission 
for  consideration,  any  conflict  of 
interests  or  apparent  conflict  of  interests 
which  appears  in  the  Statements  of 
Employment  and  Financial  Interests 
submitted  xmder  this  subpart,  which  is 
not  resolved  by  the  Director  of 
Personnel,  and  any  other  conflict  of 
interests  or  apparent  conflict  of  interests 
which  otherwise  appears. 

(c)  Reaonal  Deputy  Counselors. 
Remonal  Deputy  Cormselors  shall: 

(1)  Give  advice  and  guidance  as 
requested  to  the  employees  assigned  to 
their  respective  Regional  Offices;  and 


(2)  Receive  information  on  and  refer 
to  the  Director  of  Personnel,  any  conflict 
of  interests  or  appearance  of  conflict  of 
interests  in  Statements  of  Employment 
and  Financial  Intmests  submitted  by 
employees  to  whom  they  are  required  to 
give  advice  and  giiidance. 

(d)  Confidentiality  of 
communications.  Commimications 
between  the  Counselor  and  Regional 
Deputy  Counselors  and  an  employee 
shall  confidential,  except  as  deemed 
necessary  by  the  Commission  or  the 
Counselor  to  carry  out  the  p\irposes  of 
this  subpart  and  of  the  laws  of  the 
United  States. 

(e)  Furnishing  of  conduct  regulations. 
The  Director  of  Personnel  shall  furnish 
a  copy  of  this  Conduct  Regulation  to 
eedi  member,  employee,  and  special 
government  employee  immediately 
upcm  his  or  her  entrance  on  duty  and 
shall  thereafter,  annually,  and  at  such 
other  times  as  drcumstances  warrant, 
bring  to  the  attention  of  each  member 
and  employee  this  Conduct  Regulation 
and  ell  revisions  thereof. 

(f)  Availability  of  counseling  services. 
The  Director  of  Personnel  shall  notify 
each  member,  employee,  and  special 
government  emplo]ree  of  the  availability 
of  counseling  services  and  of  how  and 
where  these  services  are  available  at  flie 
time  of  entrance  on  duty  and 
periodically  thereafter. 

Issued  in  Washington,  DC.  on  September 
27, 1993,  by  the  Commission. 

Jean  A.  Webb, 

Secretary  the  Commissioa. 

(FR  Doc  93-24656  Filed  10-6-63;  8:45  am] 
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Faderal  Energy  Regulatory 
Commleelon 

18  CFR  Part  284 
[Doehat  No.  RM93-8-000] 

Revlelona  to  Regulations 
Implementing  Section  5  of  the  Outer 
Continental  SheK  Lands  Act 

Issued  October  4, 1993. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Final  rule. 


M  No  attorney-client  privilege,  however,  attadtes 
to  such  communications  since  the  Counselors  are 
counsel  to  dw  Commissinii.  not  to  die  employee. 
Thus,  any  evidence  of  criminal  law  vioUdons 
divulged  by  an  employee  to  the  Coimselor  must  be 
reported  by  the  latter  to  the  Commission,  which 
may  refer  die  matter  to  the  Criminal  Division  of  the 
Department  of  fustice  and  the  United  States 
Attorney  In  vdiose  venue  the  violations  lie. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  amending 
certain  regulations  and  removing  certain 
other  regulations  which  were 
promulgated  to  implement  section  5  of 
the  Outer  Continental  Shelf  Lands  Act 
(OeSLA).  Section  5  of  the  OCSLA 
requires  open  access,  nondiscriminatory 
transportation  of  natural  gas  on  the 
Outer  Continental  Shelf  (OCS). 

Among  other  things,  the  Commission 
is  removing  the  regulations  governing 
the  OCSLA  capacity  allocation  program, 
and  the  regulation  which  provides  for 
abandonment  authority.  In  Order  No. 

636,  the  Commission  established  a 
capacity  release  program  which  is 
applicable  for  all.transpartation  services 
provided  by  interstate  pipelines  that 
hold  a  Part  284  blanket  transportation 
certificate,  including  OCS  transactions. 
Hence,  the  Commission  proposes  to 
remove  the  Order  No.  509  capacity 
allocation  regulations. 

EFFECTIVE  DATE:  November  1, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Connie  Caldwell,  Office  of  the  General 
Counsel,  Fedwal  Ener^  Regxilatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  DC  20426,  (202)  208- 
1022. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publidiing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
intoested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  tffis 
document  du^g  normal  business  hours 
in  Romn  3104, 941  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  dociunents  issued  by  the 
Commission.  QPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  ny  dialing  (202)  208-1397.  To 
access  QPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  dtmlex,  no  parity,  8  data  bits,  and 
1  stop  bit.  QPS  can  dso  be  acces^  at 
9600  bps  by  dialing  (202)  208-1781.  Tlie 
full  text  of  this  rule  will  be  available  on 
QPS  for  30  days  from  the  date  of 
issuance.  Tlie  complete  text  cm  diskette 
in  WordPerfec:t  format  may  also  be 
purchased  firom  the  Commission’s  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Order  No.  559 
L  Introducticm 

The  Federal  Energy  Regulatory 
Commission  (Conunission)  is  ammiding 
certain  regulations  and  removing  certain 
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other  regulations  which  were 
promulgated  to  implement  section  5  of 
the  Outer  Continental  Shelf  Lands  Act 
(OCSLA).t  Section  5  of  the  OCSLA 
requires  open-access,  nondiscriminatory 
transportation  of  natural  gas  on  the 
OiUer  Continental  Shelf  (OCS).  The 
pertinent  regulations  were  promulgated 
in  Order  No.  509,2  and  are  contained  in 
Subpart  K  of  part  284  of  the 
Commission’s  regulations.^  The 
amendments  to  the  regulations  will 
become  effective  on  November  1, 1993. 

Among  other  things,  the  Commission 
is  removing  the  regulations  governing 
the  OCSLA  capacity  allocation 
program  and  the  regulation  which 
provides  for  abandonment  authority .» In 
Order  No.  636,b  the  Commission 
established  a  capacity  release  prc^ram 
which  is  applicable  ror  all 
transportation  services  provided  by 
interstate  pipelines  that  hold  a  Part  284 
blanket  transportation  certificate, 
including  OCS  transactions.  With 
implementation  of  the  Order  No.  636 
capacity  release  program,  the  Order  No. 
509  capacity  allocation  program  will 
become  obsolete.  Therefore,  the 
Commission  is  removing  the  Order  No. 
509  capacity  allocation  regulations. 
However,  existing  Oder  No.  509 
allocations  will  be  subsumed  by  the 
pipeline’s  new  Order  No.  636  capacity 
release  program  so  that  these  existing 
arrangements  will  not  be  unnecessarily 
disturbed. 

As  discussed  more  fully  below,  this 
rulemaking  also  resolves  the  matters 
raised  in  a  related  court  order 
remanding  certain  orders  to  the 
Commission  for  further  consideration.^ 
In  the  remanded  orders,  the 
Commission  had  applied  the  newly- 
promudgated  Order  No.  509  regulations 


>43  U.S.C.  1334. 

>  Order  No.  509.  Inteqvetation  of.  and 
Regulations  Under.  Section  S  of  the  Outer 
Continental  Shelf  lands  Act  (OCSLA)  Governing 
Transportation  of  Natural  Gas  by  Interstate 
Governing  Transportation  of  Natural  Gas  by 
Interstate  Natural  Gas  Pipelines  on  the  Outer 
Continental  Shalt  FERC  Stats,  k  Regs.  Preambles 
1 30,842  (1988),  53  FR  50.925  (Dec.  9, 1988).  order 
on  rehearing,  CMer  No.  S09-A,  FERC  Stats,  k  Regs. 
Preambles  1 30,847  (1989),  54  FR  8301  (Feb.  17, 
1989). 

s  18  CFR  284.301-284.305. 

« 18  CFR  284.304. 

■  18  CFR  284.303(cX3). 

•  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportatioa;  and  Regulation  of  Naturai  Gas 
Pipelines  Aflw  Partial  Wellhead  Decontrot  57  FR 
13,2o7  (April  16. 1992),  m  FERC  Stats,  k  R^s. 
Preambles  1 30,939  (April  8, 1992);  Order  on  reh'g, 
Ord«  No.  638-^  57  FR  36,128  (August  12. 1992), 
ID  FERC  Stats,  k  Regs.  PreamblM  f  30,950  (August 
3, 1992),  order  onieh'g.  Order  No.  636-B,  57  TO 
57,911  (December  8, 1992),  61  FERC  1 61,272 
(1992). 

r  Tennessee  Gas  P^rellne  Company  e.  FEBC,  972 
F.2d  376  PXl  CIr.  1962). 


to  Tennessee  Gas  Pipeline  Company 
(Tennessee). 

n.  Reporting  Requirements 

By  this  final  rule,  the  Commission  is 
amending  its  regulations  to  eliminate 
duplicative  requirements  that  currently 
exist  under  the  Order  No.  509  capacity 
allocation  program  and  under  the  Order 
No.  636  capacity  release  program.  The 
Order  No.  636  regulations  established  a 
capacity  release  program  applicable  to 
all  interstate  transactions,  both  offshore 
and  onshore;  therefore,  the  information 
requiremmts  under  Order  No.  509  have 
bera  subsumed  by  the  Order  No.  636 
regulations.  Thus,  there  is  no  change  in 
the  OCS  information  requirements  and 
no  change  in  reporting  burden. 

The  Commission  estimates  that  the 
public  reporting  burden  will  not  change 
with  the  adoption  of  this  final  rule.  The 
current  average  burden  estimate  of 
225.34  hours  per  response/filling  imder 
FER&-545,  Pipeline  Rates:  ^te 
Change  (Non-Formal),  (1902-0154)  is 
representative  of  the  burden  required  for 
an  average  non-formal  rate  filing.  The 
per  filing  estimate  includes  time  for 
reviewing  instructifms,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

The  annual  reporting  burden 
associated  with  the  coUection  of  OCS 
transportation  information,  was 
estimated  to  total  10,320  hours  when 
Order  No.  509  was  first  issued.  The  only 
Order  No.  509  burden  was  a  one-time 
filing  that  has  since  been  completed. 
That  burden  reduction  has  been 
reflected  in  previous  FERC-545 
submissions  to  the  Office  of 
Management  and  Budget  (0MB).  Thus, 
the  one-time  Order  No.  509  burden  is 
not  part  of  the  current  FERC-545  total 
burden.  The  total  burden  for  100 
pipelines  companies  providing 
information  under  FERC-545  is 
expected  to  remain  imchanged  at  757 
filings  and  170.585  hours  annually. 

The  Commission  is  notifying  0MB  of 
this  amendments.  Interested  persons 
may  send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
the  Conunission’s  collection  of 
information,  including  suggestions  fm 
reducing  this  burden,  to  the  Federal 
Energy  Regulatory  Commission.  941 
North  Capitol  Street,  NE..  Washington, 
DC  20426  [Attention:  Michael  Miller, 
Information  Services  Division,  (202) 
208-1415).  Comments  on  the 
requirements  of  this  order  can  also  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  0MB  [Attention; 
Desk  Officer  for  Federal  Energy 


Regulatory  Commission  (202)  395- 
6880). 

m.  Background 

On  April  21, 1993,  the  Commission 
issued  a  Notice  of  Proposed  Rulemaking 
(NOPR)  in  this  docket  •  which  proposed 
to  amend  the  Commission’s  existing 
regulations  to  conform  with  the 
regulations  adopted  in  Order  No.  636.  A 
companion  order  to  the  NOPR  was 
issues  which  determined  that  the 
matters  remanded  to  the  Commission  by 
the  Court  of  Appeals  for  the  District  of 
Columbia  Ciroiit  would  be  resolved  by 
this  rulemaking.3o 

In  the  NOPR,  the  Commission 
ascertained  that,  as  a  result  of  the 
implementation  of  the  Order  No.  636 
capacity  release  programs,  the  CX^LA 
capacity  allocation  program  would 
become  redundant.  Also,  since  the 
Order  No.  636  capacity  release  program 
is  applicable  to  all  interstate 
transactions,  including  those  occurring 
oil  the  OCS,  the  Commission  further 
determined  that  conflict  and/or 
confusion  could  arise  as  to  which 
program  should  be  applied  to  (XS 
transactions.  The  Commission  decided 
that  one  uniform  capacity  release 
program  applicable  to  all  interstate 
transactions,  offshore  and  onshore, 
would  best  serve  the  public  interest 
Hence,  the  Commission  proposed  to 
remove  the  regulations  authorizing  the 
Order  No.  509  capacity  allocation 
prwrams.ii 

'Ine  Commission  also  proposed  to 
remove  the  Order  No.  509  regulations, 
provided  at  18  CFR  284.305,  which 
required  (XS  pipelines  to  make  certain 
rate  filings  needed  to  implement  Order 


•  Revisiona  to  Regulatioiu  Implemantiiig  Section 
5  of  the  Outer  Craitinental  Shelf  Lands  Act.  58  FR 
25583  (Apr.  27. 1993),  corrected,  58  FR  27691  (May 
11, 1993),  m  FERC  Stats,  k  Regs.  Preambles 
1 32,494  (Apr.  21, 1993).  Regs.  Preambles  at  30,552- 
553:  However,  the  OCS  cap^ty  allocation  program, 
vrtiidi  vms  audiorized  by  regulation  as  opposed  to 
Commission  order,  remained  intact 

•Tennessee  Gas  Plpdine  Company,  63  FERC 
161,096(1993). 

>0  However,  the  companion  order  directed 
Tennessee  to  inform  the  Commission,  in  its 
comments  to  the  NOPR,  If  remaining  matters  need 
to  be  resolved.  No  requests  for  rehearing  of  the 
companion  order  wore  filed. 

nit  should  be  noted  here  that  the  Conunission 
Issued  a  companion  order  to  Orda  Na  636  which 
required  foe  modification  of  all  pre-Ordar  Na  636 
capacity  brokning,  capacity  release,  and  upstream 
pipeline  capacity  assignment  progranu  to  bring 
those  programs  into  c^ormatrce  with  the  Od« 
No.  636  capacity  release  program.  That  Order 
resolved  any  disparity  betweoi  foe  Order  Na  636 
capacity  release  program  and  existing  programs 
wUch  had  been  authorized  by  Commission  order. 
Algonquin  Gas  Transmisskm  Co.,  et  al.,  59  FERC 
1 61,032  (1992),  Bsh’g  denied.  60  FERC  101.113 
(1992).  Sm  Order  No.  636,  HI  FERC  Stats,  k  Regs. 
PreamUes  at  30. 416;  Ordw  No.  638-A.  m  FERC 
Stats.lt 
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No  509.  The  Commission  concluded 
‘hat,  since  all  existing  OCS  interstate 
pipelines  now  have  rates  on  file  for 
transportation  service  under  the  part 
284  blanket  certificates  issued  to  them 
in  Order  No.  509,  these  filing 
requirements  would  no  longer  be 
needed. 

However,  the  Commission 
'  emphasized  that  it  was  not  proposing  to 
rescind  or  alter  the  requirement  that 
new  interstate  pipelines  that  transport 
natural  gas  on  the  OCS  offer  open-access 
transportation  under  a  part  284  blanket 
transportation  certificate.  Under  the 
Commission’s  proposal,  that 
requirement  would  continue  to  be 
imposed  on  all  OCS  pipelines,  as 
required  by  Commission  policy  and  in 
order  to  ensure  compliance  with  the 
open-access,  nondiscriminatory 
standard  for  OCS  transportation 
required  by  section  5  of  the  OCSLA. 

rv.  Comments 

In  response  to  the  NOPR,  comments 
were  filed  by  three  parties:  High  Island 
Offshore  System  (HIOS),  U-T  Offshore 
System  (U-TOS),  and  Tennessee.  No 
reply  comments  were  filed. 

VI.  Discussion 

A.  Effectiveness  of  Blanket  Certificates 
Issued  in  Order  No.  509 

HIOS  and  U-TOS  reouest  that  the 
Commission  clarify  and  confirm  that  the 
part  284,  Subpart  G  blanket  certificates 
previously  issued  to  all  OCS  pipelines 
in  Order  No.  509  remain  effe^ve 
despite  the  proposed  revisions  to  the 
regulations.  We  will  grant  this  request 
by  clarifying  that  the  revisions  to  the 
regulations  made  in  this  rule  do  not 
affect  the  validity  of  the  certificates 
issued  in  Order  No.  509. 

The  regulations  being  removed  were 
needed  for  the  initial  implementation  of 
the  requirement  of  the  OCSLA  that 
interstate  pipelines  provide  open  access 
transportation  on  the  OCS.  Since  all 
existing  OCS  interstate  pipelines  were 
issued  Part  284,  Subpart  G  blanket 
transportation  certificates  in  Order  No. 
509,  and  now  have  rates  on  file  for 
service  under  those  certificates,  the 
regulations  being  removed  have  become 
superfluous.  Of  course,  as  stated  above, 
any  new  OCS  interstate  pipeline  would 
be  required  to  provide  open  access 
under  a  Part  284  blanket  transportation 
certificate  in  order  to  conform  to  the 
requirements  of  section  of  the  OCSLA. 

B.  Abandonment  Authorization 

Section  284.303(c)(3)  of  the 
regulations  was  promulgated  in  order  to 
give  additional  abandonment 
authorization  to  OCS  blanket  certificate 


holders.  This  additional  abandonment 
authority  was  needed  to  facilitate  the 
OCS  allocation  program.  Since  we  are 
removing  the  OCS  allocation  program 
from  the  regulations,  this  additional 
authority  is  no  longer  warranted. 
Therefore,  by  removing  §  284.303  (c)(3) 
from  the  regulations,  we  are  rescinding 
the  abandonment  authorization 
provided  to  OCS  pipelines. 

C.  Existing  Order  No.  509  Capacity 
Allocations 

HIOS  and  U-TOS  request  that  we 
clarify  and  confirm  that  capacity 
relinquishment  implemented  imder  the 
Order  No.  509  regulations  remain 
authorized  despite  the  discontinuation 
of  those  regulations.  We  will  grant  the 
requests. 

m  Algonquin, the  Commission 
required  the  modification  of  all  pre- 
Order  No.  636  capacity  brokering, 
capacity  release,  and  upstream  pipeline 
capacity  assignment  programs  to  bring 
those  programs  into  conformance  with 
the  Orfer  No.  636  capacity  release 
program.  The  Algonquin  order  also 
addressed  the  treatment  of  pre-existing 
capacity  assignments  and 
reassignments.  Wo  will  follow  the 
reasoning  expressed  in  that  order. 

Accordingly,  existing  Order  No.  509 
capacity  allocations  will  be  subsumed 
with  the  pertinent  pipeline’s  new  Order 
No.  636  capacity  release  program.  'The 
existing  Order  No.  509  capacity 
allocations  will  be  allowed  to  continue 
to  be  effective  for  the  term  agreed  upon 
between  the  parties.  However,  once  a 
pipelines’s  Order  No.  636  capacity 
release  program  goes  into  effect,  the 
pipeline  must  post  notice  of  all 
preexisting  Order  No.  509  capacity 
allocations  on  its  electronic  bulletin 
board. 

C.  Termination  Date  for  Order  No.  509 
Capacity  Allocation  Programs 

HIOS  and  U-TOS  request  that  we 
establish  November  1, 1993,  as  the 
termination  date  for  the  Order  No.  509 
capacity  allocation  programs  in  order  to 
ensure  an  orderly  transition  between  the 
Order  No.  509  programs  and  the  Order 
No.  636  programs.  We  agree  that  a  date 
certain  should  be  established  for 
termination  so  that  there  is  no  break 
between  the  two  programs.  However,  it 
is  important  that  this  date  not  precede 
the  effective  date  of  the  tariff  filings 
establishing  the  Order  No.  636  capacity 
release  programs.  Otherwise,  a  gap  in 
time  would  occur  when  capacity 
releasing  could  not  be  performed  under 
any  program,  i.e.,  the  Order  No.  509 
program  would  have  been  terminated, 

11  Supra  note  11. 


but  the  Order  No.  636  program  may  not 
have  become  effective  as  yet  for  the 
pertinent  pipeline. 

It  is  antiapated  that  most  interstate 
pipelines  will  have  effective  tariffs  with 
capacity  release  provisions  by 
November  1, 1993.  Since  the  effective 
date  of  this  rule  will  operate  to 
terminate  the  Order  No.  509  capacity 
allocation  programs,  we  will  establish 
November  1, 1993,  as  the  date  upon 
which  the  amendments  to  the 
regulations  contained  in  this  rule  will 
become  effective.  After  the  November  1 
date,  Capacity  allocations  must  be 
formulated  under  the  Order  No.  636 
programs.  However,  new  capacity 
allocations  may  be  made  under  the 
Order  No.  509  capacity  allocation 
programs  xmtil  that  time.  Further,  if  the 
November  1  effective  date  interferes 
with  ongoing  transactions  for  the  few 
pipeline  whose  Order  No.  636  tariffs 
become  effective  after  November  1,  the 
pipeline  may  notify  the  Commission 
and  request  appropriate  relief. 

D.  Individually  Certificated  (Part  157) 
Services 

Tennessee  states  that  its  difficulties 
with  the  Order  No.  509  capacity 
allocation  program,  which  ultimately 
resulted  in  the  court  remand  discussed 
above,  are  resolved  by  the  revisions  to 
the  regulations  proposed  in  the  NOPR 
“only  if  the  Commission  approves 
Teimessee’s  proposed  procedure  for 
shippers  served  under  individually 
certificated  rate  schedules  to  convert  to 
Tennessee’s  part  284  firm  transportation 
rate  schedule,  as  set  forth  in  Tennessee’s 
restructuring  filing  in  Docket  No.  RS92- 
23.’’  Otherwise,  Tennessee  argues,  part 
157  services  (which  are  not  eligible  for 
Order  No.  636  capacity  release)  would 
remain  in  place  and  hinder  open-access 
transportation  on  the  OCS. 

It  appears  that  we  have  come  full 
circle  on  this  issue.  It  was  this  very 
concern  for  open-access  transportation 
on  the  OCS  (as  mandated  by  the 
OCSLA)  that  prompted  us  to  encourage 
the  abandonment  of  part  157  services 
where  necessary  to  facilitate  the  Order 
No.  509  capacity  allocation  program. 
Under  that  scenario,  once  the  part  157 
service  was  abandoned,  new  service 
would  be  provided  imder  the  pipeline’s 
part  284  blanket  transportation 
certificate  and  the  pipeline  would 
charge  its  part  284  rates  for  service. 
However,  Tennessee  balked  at  this 
approach  because  it  appeared  to  require 
a  pipeline  to  abandon  services  and  rates 
the  pipeline  might  prefer  to  retain. 
Therefore,  Tennessee  argued  to  the 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  that  we  have  no 
authority  to  require  and  unwilling 
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pipeline  such  as  Tennessee  to  abandon 
a  certificated  service.  Unable  to  reach  a 
dehnitive  conclusion  based  on  the 
record  before  it,  the  court  remanded  the 
matter  to  the  Commission  for  further 
review. 

Tennessee  now  argues  that  \mless 
individually  certificated  services  are 
converted  to  part  284  service:  (1)  The 
potential  exists  for  discriminatory 
treatment  among  similarly  situated 
shippers,  (2)  to  the  extent  that  the  costs 
of  part  157  service  have  been  rolled  into 
system- wide  costs,  the  part  157  shipper 
would  pay  general,  rolled-in  rates,  but 
would  not  receive  the  advantages  of  Part 
284  service,  (3)  Part  157  shippers  would 
escape  responsibility  for  their  fair  share 
of  Order  No.  636  traiisition  costs,  and 
(4)  merchants  serving  customers  with 
part  157  transportation  service  would  be 
able  to  command  higher  netback 
wellhead  prices  because  the 
transportation  cost  would  be  artificially 
lower.  We  need  not  address  these 
specific  assertions  directly  because  part 
157  services  may  be  converted  to  part 
284  services  only  upon  consent  of  the 
pipeline  and  its  customer.  Therefore,  we 
encourage  Tennessee  to  negotiate 
directly  with  its  customers  to  encourage 
conversion  part  284  services  and 
thereby  avoid  the  pKHential  for  types  of 
abuses  Tennessee  perceives. 

Tennessee  argues  that  its  problems 
with  the  Order  No.  509  capacity 
allocation  program  are  resolved  only  if 
the  procedure  it  has  proposed  in  its 
restructuring  proceeding  is  approved  by 
the  Commission.  It  is  unclear  ^m 
Tennessee’s  request  for  rehearing  how 
the  specifics  of  a  conversion  procedure 
undertaken  within  the  context  of  an 
Order  No.  636  restructuring  proceeding 
relate  to  the  rescission  of  the  Order  No. 
509  capacity  allocation  program. 
However,  this  is  not  a  matter 
appropriately  addressed  here.  Instead, 
the  specifics  of  the  conversion 
procedure  must  be,  and  currently  are 
being,  addressed  in  Tennessee’s 
restructuring  dockel.*^ 

VII.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  Commission  action  that  may 
have  a  significant  adverse  efiect  on  the 
human  environment. TTie  Commission 


»  See  Tennessee  Gas  Pipeline  Company,  64  FERC 
f  em20  (1993).  In  that  ordw,  we  denied 
Tennessee’s  request  that  it  be  allowed  to  require 
customers  to  convert  part  157  services  to  pail  284 
services.  Observance  of  that  directive  will  occur  in 
Tennessee’s  subsequent  comfrfianoe  filing,  and  will 
be  addressed  in  our  next  ordv  in  the  restructuring 
proceeding. 

14  Order  No.  486,  Regulations  Implementing  the 
National  Environment^  Policy  Act,  52  FR  47897 


has  categorically  excluded  certain 
actions  from  these  requirements  as  not 
having  a  significant  effect  on  the  human 
environment.  The  action  taken  here  falls 
within  the  categorical  exemptions 
provided  in  the  Commission’s 
regulations.^^  Therefore,  an 
environmental  assessment  is 
unnecessary  and  was  not  prepared  in 
this  proceeding. 

VIIL  Information  Collection 
Requirement 

Office  of  Management  and  Budget 
(OMB)  regulations  require  that  OMB 
approve  certain  information  and 
recordkeeping  requirements  imposed  by 
agency  rules.  The  information  collection 
requirements  in  this  rule  have  not 
changed  from  those  proposed  in  the 
Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  on 
April  27. 1993  (58  FR  25583),  as 
corrected  on  May  11, 1993  (58  FR 
27691).  Therefore,  this  rule  does  not 
have  to  be  submitted  to  OMB  for  review. 
A  copy  will  be  sent  to  OMB  for 
informational  purposes  only. 

The  information  collection 
requirement  amended  by  this  order  is 
FERC-545,  Gas  Pipeline  Certificates: 
Rate  Change  (Non-Formal)  (1902-0154). 
The  information  collected  under  FERC- 
545  enables  the  Commission  to  carry  out 
its  legislative  mandate  and  regulatory 
responsibilities  imdOT  the  OCSLA  and 
the  NGA.  Specifically,  the 
Commission’s  Office  of  Pipeline  and 
Producer  Regulation  uses  the  data  to 
ensure  that  all  rates  and  charges  in 
proposed  tariff  sheets  are  )ust  and 
reasonable  in  light  of  the  transportation 
activities  authorized  for  OCS  pipelines. 

The  Commission  is  submitting 
notification  of  this  rule  to  OMB. 
Interested  persons  may  obtain 
infwmation  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission.  941 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  (Attention:  Mikael  Miller, 
Information  Services  Division,  (202) 
208-1415].  Comments  on  the 
requirements  of  the  subject  order  may 
also  be  sent  to  the  Office  of  Information 
and  Regulatory  Affairs  at  OMB 
[Attention:  Desk  Officer  for  Federal 
Energy  Regulatory  Commission,  (202) 
395-6880). 

List  of  Subjects  18  CFK  Part  284 

Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 


(Dec.  17. 1987).  FERC  StaU.  A  Rags.  ProamUes 
1 30.783  (1987). 

»18CFR380.4(aH27). 


In  consideration  of  the  foregoing,  the 
Commission  amends  part  284,  chapter  I, 
title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

PAFTT  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POUCY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.Q  717-717w,  3301- 
3432;  42  U.S.C  7101-7352;  43  U.S.C  1331- 
1356. 

2.  Section  284.303  is  revised  to  read 
as  follows: 

§284.303  OCS  blanket  certMcstos. 

Every  (XIS  pipeline  (as  that  term  is 
defined  in  §  284.302(b)]  is  required  to 
provide  open-access,  nondiscriminatory 
transportation  service  pursuant  to  a 
blanket  transportation  certificate  issued 
under  subpart  G  of  this  part. 

§§284.304  and  2d4.3(v  [Removed] 

3.  Sections  284.304  and  284.305  are 
removed. 

By  the  Commission. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-24925  Filed  10-8-93;  8:45  am) 
MUJNG  C006  STir-ei-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  650 
[FHWA  Docket  No.  92-25] 

RIN  212S-A001 

National  bridge  Inspection  Standards 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  adopting,  as 
final,  a  current  interim  final  nile  that 
specifies  a  maximum  frequency  at 
which  highway  bridges  must  be 
inspected  under  the  National  Bridge 
Inspection  Standards  (NBIS).  This  final 
rule  establishes  4  years  as  the  maximum 
period  between  inspections.  However, 
States  must  inspect  bridges  at  intwvals 
not  to  exceed  2  years  unless  the  FHWA 
grants  an  exemption.  The  NBIS 
regulation  permits  an  exemption  from 
the  2-year  inspection  frequency  for 
certain  types  or  groups  of  bridges  where 
past  inspection  reports  and  favorable 
experience  and  analysis  justify  the 
increased  interval  of  inspection.  A  State 
proposing  to  inspect  some  bridges  at 
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intervals  exceeding  2  years  must  submit 
a  detailed  proposal  and  supporting  data 
to  the  FHWA  for  approval.  In  such 
cases,  the  interx'al  between  inspections 
would  be  determined  on  the  basis  of  the 
State’s  proposal  and  supporting  data, 
but  is  not  to  exceed  4  years. 

DATES:  This  regulation  is  effective 
October  12, 1993, 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  H.  Densmore,  Bridge  Management 
Branch,  Bridge  Division,  Office  of 
Engineering,  (202)  366-4617;  or  Ms. 
Vivian  Philbin,  Office  of  Chief  Counsel, 
(202)  366-0780,  Federal  ffighway 
Administration,  400  Seventh  Street, 

S\V.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
legal  Federd  holidays. 

SUPPLEMENTARY  INFORMATION:  The  NBIS 
for  bridges  on  all  public  roads  are  set 
forth  in  23  CFR  part  650,  suhpart  C. 
Section  650.305  specifies  the  frequency 
at  which  bridges  must  be  inspected. 
Under  §  650.305(a),  the  normal 
maximum  interval  between  inspection 
is  2  years.  The  FHWA’s  rulemaking  of 
August  26, 1988  (53  FR  32611),  added 
provisions  for  veuying  from  this  normal 
frequency  for  certain  types  or  groups  of 
bridges.  Section  650.305(b)  requires 
more  frequent  inspection  than  at  2-year 
intervals  for  certain  types  and  groups  of 
bridges  which,  because  of  such  factors 
as  age,  traffic  characteristics,  state  of 
maintenance,  or  known  deficiencies, 
require  closer  monitoring.  Section 
650.305(c)  permits  the  maximum 
interval  between  inspections  to  exceed 
2  years  for  certain  types  or  groups  of 
bridges  where  past  inspection  reports 
and  favorable  experience  and  analysis 
justify  the  increased  interval  of 
inspection.  If  a  State  proposes  to  inspect 
some  bridges  at  greater  than  the 
specified  2-year  interval,  the  State  must 
submit  a  detailed  proposal  and 
supporting  data  to  the  FHWA,  and 
obtain  FHWA  approval.  Although  the 
preamble  to  the  1988  rulemaking 
suggested  a  maximum  of  4  years 
between  inspections,  the  rule  itself  did 
not  establish  a  maximum  interval.  The 
FHWA’s  November  9, 1992,  interim 
final  rule  (57  FR  53278)  requested 
comments  on  an  amendment  to 
§  650.305(c)  that  specified,  effective 
December  9, 1992,  that  4  years  is  the 
maximum  interval  between  inspections. 
This  action  was  taken  in  response  to  the 
decision  in  Center  for  Auto  Safety  v. 
FHWA.  956  F.2d  309  (D.C.  Cir.  1992),  in 
which  the  U.S.  Court  of  Appeals  for  the 
D.C.  Circuit  ruled  that  the  current 
regulation  was  not  valid  because  it 
failed  to  “establish”  any  “maximum 


time  period  between  inspections”  as 
required  by  23  U.S.C.  151(b)(2). 

Discussion  of  Comments 

Eight  commenters  responded  to  the 
rulemaking.  Comments  were  received 
from  5  State  Departments  of 
Transportation,  1  consulting  firm  that 
performs  bridge  inspections,  and  2 
safety  groups. 

Two  safety  groups,  the  Advocates  for 
Highway  and  Auto  Safety  (Advocates), 
and  the  Center  for  Auto  Safety  (CAS),  in 
letters  to  the  Federal  Highway 
Administrator,  opposed  the  rulemaking. 
These  letters  were  added  to  the  FHWA 
docket.  The  Advocates  and  the  CAS 
subsequently  submitted  separate 
comments  directly  to  the  docket. 

Comment  1 

Comments  from  the  State 
Departments  of  Transportation  and  the 
consulting  firm  supported  the 
rulemaking.  One  State  that  had  obtained 
approval  ^m  the  FHWA  for  inspecting 
some  527  bridges  at  4-year  intervals 
indicated  that  its  experience  reinforced 
its  belief  that  the  4-year  maximum 
interval  is  adequate  for  certain  bridges. 
Two  States  that  have  not  applied  for  an 
exemption  to  the  2-year  inspection 
interval  under  § 650.305(c)  indicated’ 
that  they  may  take  advantage  of  the 
provision  as  bridge  management 
systems  are  implemented.  Two  other 
States  indicated  that  the  flexibility 
provided  by  the  rule  should  permit 
them  to  better  direct  their  financial  and 
personnel  resources.  One  State 
suggested  a  need  for  more  specific 
guidelines  for  selecting  candidate 
bridges  for  inspection  intervals  longer 
than  2  years,  and  one  State  suggested 
changes  to  the  current  guidelines. 

Response 

The  current  guidelines  for  selecting 
candidate  bridge  projects  are  contained 
in  the  FHWA’s  September  16, 1988, 
Technical  Advisory  T  5140.21. 
Paragraph  5a(l)  identifies  classes  of 
bridges  that,  in  general,  would  be 
excluded  from  consideration  for 
inspection  intervals  longer  than  2  years. 
Bridges  that  are  outside  of  the  excluded 
classes  could  become  candidates  for 
inspection  at  intervals  exceeding  2  yeeirs 
but  not  exceeding  4  years  under  the 
application  process.  The  FHWA  has  no 
plans  to  moffify  the  current  guidelines 
for  selecting  candidate  bridge  projects. 

Comment  2 

The  consulting  firm  indicated  that 
there  are  cases  where,  in  its  judgment, 
it  is  not  necessarv  to  inspect  at  2-year 
intervals.  Several  examples  were  given. 
'The  firm  suggested  that  some  agency  at 


the  State  level  should  be  allowed  to 
establish  criteria  for  extension  of 
inspection  intervals  on  rural  bridges. 

Response 

Section  650.305(c)  does  not  extend 
the  authority  to  the  States  to  approve 
inspections  at  intervals  greater  than  2 
years.  Under  §  650.305(c)  a  State  may 
develop  and  submit  to  the  FHWA 
proposed  criteria  and  supporting  data 
for  extending  inspection  intervals. 

Comment  3 

The  Advocates  and  the  CAS  urged  the 
FHWA  not  to  proceed  with  a  final  rule 
prior  to  receipt  of  full  public  comment. 
The  Advocates  cited  increased  funding 
under  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA),  Public  Law  102-240, 105  Stat. 
1914,  and  the  current  emphasis  on 
maintaining  cost-effective  programs  as 
reasons  not  to  proceed.  The  Advocates 
also  commented  that  providing  an 
opportunity  for  comment  subsequent  to 
the  issuance  of  an  interim  final  rule 
violates  the  notice  and  comment 
requirements  applicable  to  informal 
rulemaking.  The  group  indicated  that  it 
was  not  afforded  the  opportunity  to 
comment  on  the  original  ruleme^ng 
because  it  was  not  in  existence  at  that 
time  (1987). 

Response 

As  stated  in  the  pretunble  to  the 
November  9, 1992,  interim  final  rule, 
the  FHWA  decided  to  amend  the  bridge 
regulation  through  an  interim  final  rule 
without  further  prior  notice  and 
additional  opportunity  for  comment 
because  inspection  frequency  was  the 
subject  of  public  comment  in  an  earlier 
rulemaking.  A  60-day  comment  period 
was  also  provided  in  the  interim  final 
rule  published  on  November  9, 1992. 

Comment  4 

'The  Advocates  commented  that 
lengthening  the  time  between 
inspections  will  increase  the  cost  of 
bridge  work  when  it  is  undertaken. 

Response 

The  FHWA  disagrees  with  the 
comment.  Bridge  maintenance  and 
repair  costs  would  not  be  affected  since 
eligible  bridges  would,  in  general,  not 
require  special  or  preventive 
maintenance  in  the  timeframe  between 
inspections. 

Comment  5 

The  Advocates  commented  that  the 
FHWA’s  exemption  criteria  should 
consider  the  importemce  of  a  bridge  to 
the  surrounding  community  and  the 
length  of  detour  routes. 
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Response 

Bridge  importance  is  not  listed  in  the 
exemption  criteria  (Paragraph  5a  of  the 
FHWA’s  September  16, 1988,  Technical 
Advisory  T  5140.21  on  Revisions  to  the 
National  Bridge  Inspection  Standards 
(NBIS))  because  the  goal  of  the  NBIS  is 
to  assure  the  proper  safety  inspection  Of 
ail  bridges.  Exemptions  are  not 
permitted  where  structural  reliability  is 
an  issue,  irrespective  of  the  bridge’s 
location  or  perceived  importance. 

Comment  6 

The  Advocates  commented 
concerning  the  need,  in  its  view,  for  the 
States  to  report  on  how  they  are 
redirecting  inspection  resources  as  a 
result  of  using  longer  inspection 
intervals  on  some  bridges. 

Response 

Several  States  have  indicated  that  the 
provisions  of  §  650.305(c)  would  enable 
them  to  use  their  inspection  resources 
more  effectively.  However,  the  FHWA 
has  no  plans  to  require  States  to  Uack 
and  report  how  bridge  inspection 
resources  are  being  used.  The  FHWA 
believes  that  this  would  divert  needed 
resomces  to  accounting  exercises  and 
report  writing  without  a  concomitant 
safety  benefit.  Also,  changes  in 
inspection  and  reporting  practices  that 
are  taking  place  as  a  result  of  bridge 
management  systems  would  frustrate 
any  attempt  to  track  and  compare 
current  and  historical  inspection  efforts. 

Comment  7 

The  Advocates  commented  that  there 
should  be  separate  State  reporting  of  the 
conditions  of  bridges  inspected  on  4- 
year  intervals,  and  criteria  governing  the 
circumstances  under  which  a  bridge 
must  be  returned  to  a  2-year  inspection 
interval. 

Response 

The  condition  of  bridges  that  are 
permitted  to  be  inspected  at  intervals 
exceeding  two  years  are  reported  to  the 
FHWA  in  a  manner  that  permits 
separate  review  whenever  desired.  To 
qualify  for  an  inspection  interval 
exceeding  two  years,  a  bridge  must  meet 
criteria  approved  by  the  FHWA.  These 
>  criteria  are  approved  on  the  basis  of  the 
State’s  detailed  proposal  and  supporting 
data  which  must  be  provided  to  the 
FHWA  at  the  time  of  application.  If,  as 
a  result  of  an  inspection,  a  bridge  no 
longer  meets  the  approved  criteria,  it 
must  be  returned  to  an  appropriate 
inspection  interval  not  to  exceed  2 
years. 


Comment  8 

The  CAS  urged  the  FHWA  to 
reconsider  and  withdraw  the  interim 
hnal  rule  in  the  light  of  the  agency’s 
1983  benefit/cost  analysis  that,  the  CAS 
suggests,  supports  the  universal 
application  of  a  2-year  inspection  rule. 

Response 

The  conclusion  that  the  FHWA’s  1983 
benefit/cost  analysis  supports  the 
universal  application  of  a  2-year 
inspection  rule  is  not  acciirate.  The 
1983  cost  analysis  provided  a  rough 
estimate  of  the  benefits  to  the  public 
from  application  of  the  NBIS.  It  has  no 
direct  bearing  on  this  rulemaking  action 
since  it  did  not  evaluate  the  benefits  and 
costs  of  altered  inspection  frequencies. 

Comment  9 

The  CAS  commented  that  the  FHWA 
has  not  supplied  a  viable  benefit/cost 
analysis  that  supports  the  interim  final 
rule,  i.e.,  estimated  the  cost  to  society 
for  increasing  the  inspection  interval, 
either  in  economic  terms  or  in  increased 
injuries  or  fatalities.  CAS  also 
commented  that  the  FHWA  has  not 
explained  how  the  use  of  inspection 
resources  would,  in  fact,  be 
redistributed  as  a  result  of  the  granting 
of  4  year  inspection  intervals.  It 
expressed  concern  that  resources  now 
spent  on  inspection  may  no  longer  be 
used  for  bridge  inspection. 

Response 

The  FHWA  stated  its  conclusions 
with  regard  to  the  effects  on  public 
safety  in  the  preamble  to  the  November 
9, 1992,  rulemaking.  Permitting  up  to  a 
4-year  interval  between  inspections 
under  the  exemption  process  outlined 
will  not  present  a  risk  to  public  safety. 

57  FR  53278,  53281.  Changes  in  the  cost 
of  inspection  will  depend  on  the  extent 
to  which  States  utilize  the  §  650.305(c) 
exemption  provision  and  how  they 
choose  to  redistribute  those  resources. 

As  previously  noted.  State  comments 
indicate  that  the  added  flexibility  would 
permit  them  to  better  direct  these 
resources. 

Comment  10 

'The  CAS  commented  that  in  issuing 
an  interim  final  rule  in  advance  of 
public  comment  the  FHWA  has 
proceeded  on  a  predetermined  course,  is 
relying  on  a  stale  docket,  and  is  relying 
heavily  on  new  information  that  has  not 
been  examined  or  explained  by  the 
agency. 

Response 

The  FHWA’s  decision  to  proceed  in 
issuing  the  interim  final  rule  is  well 
supported  by  the  information  available 


on  bridge  deterioration  rates  and  by 
public  comment.  *rhe  1988  rulem^ng 
on  frequency  of  inspection  was  based  on 
extensive  review  and  evaluation  of  the 
available  information  which  included 
the  views  of  46  commenters  and  several 
studies.  Studies  that  were  examined  by 
the  FHWA  in  connection  with  the  1988 
rulemaking  are  identified  in  the 
November  9. 1992,  rulemaking 
preamble.  Several  studies  that  were 
published  since  1988  are  also  listed. 

The  FHWA  relied  on  the  information 
that  was  published  prior  to  1988  as  the 
basis  for  its  interim  rule.  Studies  which 
were  published  since  1988  were 
identified  to  provide  an  up-to-date  list 
of  relevant  information  and  to  doctiment 
the  administrative  record  as  to  the 
information  which  the  FHWA  has 
examined  as  a  part  of  the  rulemaking. 
The  studies  published  since  1988 
corroborate  ^e  findings  of  earlier 
studies  and  they  fully  support  the 
determinations  of  the  1988  rulemaking. 
’This  rulemaking  action  is  based  on  all 
information  dted  in  FHWA’s 
rulemaking  of  August  26. 1988,  of 
November  9, 1992,  and  on  an  analysis 
of  the  comments  that  were  received  in 
response  to  the  November  9. 1992, 
rulemaking  and  summarized  herein. 

Comment  1 1 

The  CAS  commented  that  the  FHWA 
has  made  no  attempt  to  provide  current 
data  or  analysis  of  the  experience  of  the 
States  that  have  been  operating  under  a 
4-year  inspection  frequency  in  support 
of  the  rulemaking. 

Response 

'The  time  that  elapsed  between  the 
first  FHWA  approvals  to  inspect  some 
bridges  at  intervals  exceeding  2  years, 
and  the  time  those  approvals  were 
withdrawn,  was  insufficient  for  the 
States  to  gain  much  experience  in 
operating  under  a  4-year  inspection 
frequency.  The  earliest  FHWA  approval 
date  was  August  22, 1990;  withdrawal 
of  all  approvals  took  place  on  May  8, 
1992,  following  the  appellate  court's 
remand  of  the  1988  rulemaking  to  the 
FHWA  for  further  proceedings. 
Accordingly,  there  is  no  meaningful 
data  regarding  any  experience  with  a  4- 
year  inspection  interval. 

Comment  12 

The  CAS  indicated  concern  that  the 
appellate  court  opinion  in  Center  for 
Auto  Safety  V.  FHWA,  concerning  the 
non-applicability  of  §  650.305(a)  to 
underwater  bridge  members,  leaves  the 
impression  that  the  underwater  portion 
of  bridge  supports  are  not  a  part  of  the 
bridge  insp^ion  program.  The  CAS 
suggests  that  the  FHWA  amend  the 
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deBnition  of  “bridge,”  in  §650.301  to 
undo  this  impression. 

Response 

The  FHWA  believes  that  the  decision 
in  Center  for  Auto  Safety  v.  FHWA  in 
upholding  §  650.303(e)(2)  leaves  no 
doubt  that  underwater  members, 
inspected  under  650.303(eK2),  remain 
part  of  the  national  bridge  inspection 
program,  regardless  of  how  the  term 
“bridge”  is  defined -in  §650.301. 

In  1988,  the  FHWA  recognized  a  need 
for  specific  requirements  for  underwater 
inspections,  but  because  these 
inspections  were  not  the  general 
practice  in  most  States,  the  FHWA 
lacked  sufficient  historical  data  to 
determine  an  appropriate  maximum 
inspection  interval.  Lacking  factual 
data,  the  FHWA  drew  from  the 
collective  expertise  and  judgment  of 
professional  bridge,  hydraulic,  and 
geotechnical  engineers  by  adopting  the 
5-year  standard  set  forth  in  relevant 
guidelines  established  by  the  American 
Associaticm  of  State  Highway  and 
Transportation  Officials  as  the 
maximum  interval  between  underwater 
inspections. 

The  appellate  court  declined  to  find, 
as  CAS  argued  it  should,  that  the 
FHWA‘s  action  in  adopting  this  5-year 
standard  was  arbitrary  and  capricious 
emd  constituted  a  relaxation  of  prior 
standards.  (CAS  claimed  §  650.305(a] 
already  required  underwater  members 
to  be  insp^ed  every  2  years).  The 
appellate  court  found  that  this  reliance 
on  policy  considerations  in  the  absence 
of  factual  data  was  justified  and  it 
upheld  §  650.303(e)(2)  against  CAS’ 
challenge  that  the  agency  acted 
arbitrarily  and  capriciously  in 
establishing  die  5-7ear  standard. 

With  the  addition  of  §  650.303(e)(2)  to 
the  NBIS  in  1088,  and  the  court’s  action 
upholding  this  section,  the  FHWA 
believes  there  is  no  need  for  further 
clarification  on  the  issue  of  whether 
underwater  bridge  supports  ere 
included  in  the  bridge  inspection 
program,  sudi  as  an  amendment  to 
§650.301. 

Based  on  its  analysis  of  all  the 
comments  received  and  the  various  - 
studies  cited  above,  and  for  the  reasons 
discussed  above  and  in  the  preamble  to 
the  November  0, 1992,  interim  final 
rule,  the  FHWA  concludes  .that 
establishing  a  4-year  maximum  interval 
between  inspections  under  §  650.305  is 
warranted. 


Rulemaking  Analyses  and  Nofices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
document  does  not  cxmtain  a  major  rule 
under  Executive  Order  12291  or  a 
significant  regulation  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation.  It  is 
anticipated  (hat  the  economic  impact  of 
this  rulemaking  will  be  minimal. 
Therefore,  a  full  regulatory  evaluation  is 
not  required. 

This  final  rule  is  made  effective  upon 
publication.  As  a  matter  of  law,  the 
interim  final  rule  on  the  frequency  of 
bridge  inspections  has  been  in  efiect 
since  Dec^ber  9, 1992.  This  final  rule 
makes  no  changes  on  that  interim  final 
rule  and  merely  informs  the  public  that 
the  interim  final  rule  remains 
unchanged.  Therefore,  the  FHWA  finds 
that  good  cause  exists  to  dispense  with 
the  30-day  delay  on  the  effe^ve  date 
normally  required  under  5  U.S.C. 

553(d). 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
agency  has  evaluated  the  effects  of  this 
rule  on  small  entities.  This  rule  would 
affect  State  and  local  governmental 
entities  responsible  for  bridge 
inspection  activities.  This  rule  provides 
such  governmental  entities  with 
flexibility  to  extend  the  period  between 
bridge  inspections  subject  to  stringent 
conditions  and  FHWA  approval.  The 
FHWA  believes  that  the  increased 
inspection  period  permitted  by  this  rule 
would  be  available  for  a  very  limited 
number  of  bridges  nationwide,  and  that 
relatively  few  governmental  entities  will 
be  affected.  Based  on  die  evaluation,  the 
FHWA  certifies  that  tibis  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  nvunber  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  foderalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  and  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovemmentail  consuhation  on 


Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  requiroment  for  purposes 
of  the  Paperwork  Reduction  Act  of  1980. 
(44  U.S.C.  3501-3520) 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  section 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identificatian  number 
(RIN)  is  assigrted  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Services  Center  publishes 
the  Unified  Agenda  in  Ap^l  and 
October  of  ea<±  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of,Subjects  in  23  CFR  Part  650 

Bridges,  Highways  and  roads,  Grant 
programs — transportation.  Reporting 
and  recordkeeping  requirements. 

Issued  on:  October  1, 1993. 

Rodney  E.  Slater, 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing  and 
under  the  authority  of  23  U.S.C.  315,  the 
interim  rule  amending  23  Ct'K  part  650, 
subpart  C,  which  was  published  at  57 
FR  53278,  November  9. 1992,  is  adopted 
as  final  without  change. 

(FR  Doc.  93-24B82  filed  10-6-93;  8:45  am] 
MUNKS  CODE  4ai»-a»-e 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 

Virginia  Regulatory  Program; 
Revegetation  StaiKtards  for  Succeee, 
Roada,  Impoundmente  and  Siltation 
Structures,  Prime  FarmlarMi,  Coal 
Preparation  Plants,  and  Incidental  Coal 
Extraction  ExampClon;  Corractlon 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  on  Tuesday,  July 
7, 1992,  <57  FR  29788-29794).  The 
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regulations  reflect  the  approval  by  OSM 
of  amendments  to  Virginia’s  Permanent 
Regulatory  Program. 

EFFECTIVE  DATE:  July  7, 1992. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  P.O. 
Drawer  1217,  Powell  Valley  Square 
Shopping  Center,  Room  220,  Big  Stone 
Gap,  Virginia  24219;  Telephone  (703) 
523-4303. 

SUPPLEMENTARV  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  affect  the 
permanent  program  performance 
standards  for  surface  and  underground 
mining  activities  as  set  forth  in  the 
Virginia  Regulatory  Program  at  §  480- 
03-19.816.116  and  §480-03- 
19.817.116. 

Need  for  Correction 

As  published  at  47  FR  29792-29794, 
30  CFR  946.15(ff)  failed  to  contain 
references  to  two  sections  of  the 
Virginia  Regulatory  Program  which 
were  approved  by  OSM,  as  discussed  in 
Finding  m.B.l  at  57  FR  29790. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovernmental  relations,  surface 
mining,  underground  mining. 

Dated;  October  4, 1993. 

Carl  C.  Close, 

Assistant  Director,  Eastern  Support  Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  chapter  VII, 
subchapter  T,  part  946  of  the  Code  of 
Federal  Regulations  is  corrected  by 
making  the  following  correcting 
amendments: 

PART  94&-VIRGINIA 

1.  The  authority  citation  for  part  946 
continues  to  read  as  follows; 

Authority:  30  U.S.C.  1201  et.  seq. 

2.  In  §  946.15(fl),  the  following 
sections  of  the  Virginia  Permanent 
Regulatory  Program  are  added  in 
numerical  order  to  read  as  follows: 

§  946.1 5  Approval  of  regulatory  program 
amendments. 

•  *  •  *  * 

(fO*  •  • 

§  48(M)3-19.816.116(b)(3)(v){C) 

•  *  •  Permanent  Program  Performance 
Standards-Surface  Mining  Activities; 
Revegetation:  Standards  for  Success. 

§  480-03-19.817.116(b)(3)(iv)(C) 

*  *  *  Permanent  Program  Performance 
Standards-Underground  Mining 


Activities;  Revegetation:  Standards  for 
Success. 

•  •  *  •  * 

(FR  Doc.  93-24797  Filed  10-8-93;  8:45  am] 
BILUNQ  CODE  431»-06-M 


DEPARTMENT  OF  DEFENSE 

Offic«  of  the  Secretary 

32  CFR  Part  185 

[DoO  Directive  3025.1] 

Military  Support  to  Civil  Authorttlee 
(MSCA) 

AGENCY:  Office  of  the  Secretary  of 
Defense,  DoD. 

ACTION:  Final  rule. 

SUMMARY:  This  part  consolidates  all 
policy  and  responsibilities  previously 
known  as  "Military  Assistance  to  Civil 
Authorities  (MACA),’’  which  applies  to 
disaster-related  civil  emergencies  within 
the  United  States,  its  territories,  and 
possessions,  with  those  related  to 
attacks  on  the  United  States,  which 
previously  were  known  as  "Military 
Support  to  Qvil  Defense  (MSCD).”  This 
provision  guides  Department  of  Defense 
cooperation  with  Federal  Emergency 
Management  Agency  (FEMA)  for 
response  to  major  disasters  or 
emergencies  in  accordance  with  the 
Stafford  Act.  and  for  support  to  Federal 
or  State  civil  defense  programs  under 
the  authority  of  the  Federal  Civil 
Defense  Act.  It  continues  the  use  of  DoD 
Regional  Military  Emergency 
Coordinator  (RhffiC)  teams,  to  facilitate 
planning  with  dvil  agencies  and 
response  to  any  national  security 
emergency.  The  Secretary  of  Army  is 
designated  as  the  DoD  Executive  Agent 
for  MSCA. 

EFFECTIVE  DATE:  This  rule  is  effective 
January  15, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  M. 
Alston,  (703)  697-5454. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291,  "Federal 
Regulation 

It  has  been  determined  that  32  CFR 
part  185  is  not  a  major  rule.  The  rule  is 
a  regulation  issued  with  respect  to  a 
military  function  of  the  United  States. 
The  rule  does  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 

(2)  Cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
remons;  or 

(3)  Have  a  significant  adverse  effect 
on  competition,  employment. 


investment,  productivity,  or 
innovation.” 

Public  Law  96-354,  "Regulatory 
Flexibility  Act 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  b^use  ^e  rule  is  a 
regulation  issued  with  respect  to  a 
military  function  of  the  United  States. 
The  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  primary 
effect  of  the  rule  is  the  consolidation  of 
military  policy  and  responsibilities  as 
they  apply  to  disaster-related  civil 
emergencies,  civil  defense  programs  and 
national  security  emergencies  within 
the  United  States.  The  rule  guides 
Department  of  Defense  cooperation  with 
the  Federal  Emergency  Management 
Agency  (FEMA)  and  facilitates  planning 
with  civil  agencies.” 

Public  Law  96-511,  "Paperwork 
Reduction  Act 

It  has  been  certified  that  32  CFR  part 
185  does  not  impose  any  reporting  or 
record  keeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520).” 

List  of  Subjects  in  32  CFR  Part  185 

Armed  forces.  Civil  defense. 
Accordingly,  32  CFR  part  185  is 
revised  to  read  as  follows: 

PART  185— MILITARY  SUPPORT  TO 
CIVIL  AUTHORITIES  (MSCA) 

Sec. 

185.1  Purpose. 

185.2  Applicability  and  scope. 

185.3  Definitions. 

185.4  Policy. 

185.5  Responsibilities. 

185.6  Information  requirements. 

Authority:  50  U.S.C.  2251,  as  amended; 

E.0. 12148,  3  CFR  1979  Comp.  p.  412. 

1 185.1  Purpose. 

This  part: 

(a)  Consolidates  all  policy  and 
responsibilities  previously  Imown  as 
"Military  Assistance  to  Civil  Authorities 
(MACA),”  applicable  to  disaster-related 
dvil  emergencies  within  the  United 
States,  its  territories,  and  possessions 
under  DoD  Directive  3025.1 1  with  those 

'  related  to  attacks  on  the  United  States, 
which  previously  were  known  as 
'  "Military  Support  to  Civil  Defense 
(MSCD)”  under  DoD  Directive  3025.10.^ 

(b)  Provides  for  continuation  of  the 
DoD  Regional  Military  Emergency 


>  The  May  23, 1980  edition  of  this  Directive  has 
been  canceled  by  DoD  Directive  302S.1  dated 
lanuary  IS,  1993. 

^Canceled  by  DoD  Directive  302S.1,  dated 
lanuary  IS,  1993. 
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Coordinator  (RMEC)  teams,  previously 
developed  under  DoD  Directive 
5030.45  3,  to  facilitate  peacetime 
planning  for  MSCA  and  to  provide 
trained  teams  of  DoD  liaison  personnel 
to  represent  essential  DoD  Components, 
as  appropriate,  for  re^xuise  to  any 
national  security  emergency. 

(c)  Constitutes  a  sin^e  system  for 
MSCA,  by  whidi  DoD  Components  (as 
defined  in  §  185.2)  shall  pl^  for,  and 
respond  to,  requests  fiom  civil 
government  agencies  for  military 
support  in  dealing  with  the  actual  or 
anticipated  consequences  of  civil 
emergencies  requiring  Federal  response, 
or  attacks,  including  national  security 
emergencies  as  defined  in  E.0. 12656, 

53  FR  47491,  3  CFR  1988  Comp.,  p.  585. 

(d)  States  the  policy  and 
responsibilities  by  which  the 
Department  of  Defense  responds  to 
major  disasters  or  emergencies  in 
accordance  with  the  Stafford  Act,  as 
amended,  and  supports  the  national 
civil  defense  policy  and  Federal  or  State 
civil  defense  programs,  in  cooperation 
with  the  Federal  Emergency 
Management  Agency  (FEMA),  under  the 
authority  of  The  Federal  Civil  Defense 
Act  of  1950. 

(e)  Designates  the  Secretary  of  the 
Army  as  the  DoD  Executive  Agent  for 
MSCA. 

(f)  Authorizes  the  publication  of  DoD 
3025. 1-M,  “DoD  Manual  for  Civil 
Emergencies,”  consistent  with  DoD 
5025.  l-M.* 

§  1 85.2  Applicablihy  and  acopa. 

This  part: 

(a)  Applies  to  the  Office  of  the 
Secretary  of  Defense,  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff  and  the  Joint  Staff,  the 
Unified  and  Specified  Commands,  the 
Inspector  General  of  the  Department  of 
Defense,  the  Defense  Agencies,  and  the 
DoD  Field  Activities  (hereafter  referred 
to  collectively  as  “the  DoD 
Components”).  The  term  "Military 
Services,”  as  used  herein,  refers  to  the 
Army,  the  Navy,  the  Air  Force,  the 
Marine  Corps,  and  the  Coast  Guard 
(when  It  is  operating,  or  planning  for 
operations,  as  a  Service  in  the  Navy). 

(b)  Shall  govern  MSCA  activities  of  all 
DoD  Components  in  the  50  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  U.S. 
territories  and  possessions. 

(c)  Does  not  appfy  to  foreign  disasters 
co\’eredhy  DoD  Directive  5100.46. 

(d)  F ocuses  on  the  assignment  and 
allocation  of  DoD  resources  to  support 

>  S«e'footnotB  Z  to  $18S.t(a). 

«  Copies  may  be  obtained,  at  cost,  fsom  the 
National  Tedmlcal  Infbnnation  Service,  5285  Port 
Royal  Road.  Springfield.  VA  22161. 


civilian  authorities  during  civil 
emergencies  eirising  during  peace,  war, 
or  transition  to  war. 

(e)  Does  not  Integrate  contingency  war 
planning  as  a  subelement  of  MSCA,  and 
does  not  relieve  the  Chairman  of  the 
Joint  Qiiefs  of  Staff  of  his  authority  to 
supervise  contingency  planning. 

(f)  Does  not  include  military  support 
to  civil  law  enforcement.  (See 

§  185.4(b).) 

§185.3  Definitions. 

Attack.  Any  attack  or  series  of  attacks 
by  an  enemy  of  the  United  States 
causing,  or  that  may  cause,  substantial 
damage  or  injury  to  civilian  property  or 
persons  in  the  United  States  (or  its 
territories)  in  any  manner,  by  sabotage 
or  by  the  use  of  bombs,  shellfire,  or 
nuclear,  radiological,  chemical, 
bacteriological,  or  biological  means,  or 
other  weapons  or  processes  (Federal 
Civil  Defmse  Act  of  1950). 

Civil  defense.  All  those  activities  and 
measures  designed  er  undertaken  to: 

(1)  Minimize  the  effects  upon  the 
civilian  popiilation  caused,  or  that 
would  be  caused,  by  an  attack  upon  the 
United  States  or  by  a  natural  or 
tecfanolomcal  disaster; 

(2)  Dem  with  the  immediate 
emergency  conditions  that  wo\ild  be 
created  by  any  such  attack  or  natural  or 
technological  disaster;  and 

(3)  Effectuate  emergency  repairs  to,  or 
the  emergency  restoration  of,  vital 
utilities  and  focilities  d^troyed  or 
damaged  by  any  such  attack  or  natural 
or  tedwological  disaster. 

Civil  disturbances.  Group  acts  of 
violence  and  disorders  prejudicial  to 
public  law  and  order  within  the  50 
States,  District  of  Columbia, 
Commonwealth  of  Puerto  Rico,  U.S. 
possessions  and  territories,  or  any 
political  subdivision  thereof.  The  term 
civil  disturbance  includes  all  domestic 
conditions  requiring  the  use  of  Federal 
Armed  Forces,  as  more  specifically 
defined  in  DoD  Directive  3025.12.* 

Civil  emergency.  Any  natural  or 
manmade  disaster  or  emergency  that 
causes  or  could  cause  substantial  harm 
to  Ae  population  or  infrastructure.  This 
term  can  include  a  “major  disaster”  or 
“emergency,”  as  those  terms  are  defined 
in  the  Stafford  Act,  as  amended,  as  well 
as  consequences  of  an  attad:  or  a 
national  security  emergency.  Under  42 
U.S.C.  5121,  the  terms  “major  disaster” 
and  “emergency”  are  defin^ 
substantially  by  action  of  the  President 
in  declaring  that  extant  circumstances 
and  risks  justify  his  implementation  of 
the  legal  powers  provided  by  those 
statutes. 

s  See  footnote  4  to  g  IBS.l(f). 


Civil  emergency  preparedness.  The 
non-military  actions  taken  by  Federal 
agencies,  the  private  sector,  and 
individual  citizens  to  meet  essential 
human  needs,  to  support  the  military 
effort,  to  ensure  continuity  of  Federal 
authority  at  national  and  regional  levels, 
and  to  ensure  survival  as  a  free  and 
independent  nation  under  all 
emergency  conditions,  including  a 
national  emergency  caused  by 
threatened  or  actual  attack  on  the 
United  States. 

Civil  government  resources.  Civil 
resources  owned  by,  controlled  by,  or 
under  the  jurisdiction  of  civilian 
agencies  of  the  U.S.  Government,  or  of 
State  and  local  government  agencies. 

Civil  resources.  Resources  that 
normally  are  not  controlled  by  the 
Government,  including  workforce,  food 
and  water,  health  resources,  industrial 
production,  housing  and  construction, 
telecommimications,  energy, 
transportation,  minerals,  materials, 
supplies,  and  other  essential  resources 
and  services.  Such  resources  cannot  be 
ordered  to  support  needs  of  the  public 
except  by  competent  civil  government 
authority. 

Continental  United  States  Airborne 
Reconnaissance  for  Damage  Assessment 
(CARD A).  A  system  of  aerial 
reconnaissance  of  the  Continental 
United  States  for  determining  the  effects 
of  a  nuclear  attadc.  GARDA  integrates 
the  combined  resources  of  all 
government  agencies  and  Military 
Services  for  the  National  Command 
Authority. 

Defense  Coordinating  Officer  (DCO). 

A  military  or  civilian  official  of  any  DoD 
Component,  who  has  been  designated 
by  the  DoD  Executive  Agent  to  exercise 
some  delegated  authority  of  the  DoD 
Executive  Agency  to  coordinate  MSCA 
activities  under  this  Directive.  The 
authority  of  each  DCO  will  be  defined 
in  documentation  issued  or  authorized 
by  the  DoD  Executive  Agent,  and  will  be 
limited  either  to  the  requirements  of  a 
specified  interagency  planning  process 
or  to  a  specified  geographic  area  or 
emergency.  (The  DoD  Executive  Agent 
also  may  delegate  authority  to  designate 
DCOs  to  any  DoD  Planning  Agent 
specified  in  this  part.) 

Defense  Emergency  Response  Fund. 
Established  by  Pub.  L.  101-165  (1989). 
That  law  provides  that,  "The  Fund  shall 
be  available  for  providing 
reimbursement  to  currently  applicable 
appropriations  of  the  Department  of 
Defense  for  supplies  end  services 
provided  in  anticipation  of  requests 
firom  other  Federal  departments  and 
agencies  and  from  Sfote  and  local 
governments  fw  assistance  on  a 
reimbursable  basis  to  respond  to  natural 
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or  manmade  disasters.  The  Fimd  may  be 
used  upon  a  determination  by  the 
Secret^  of  Defense  that  immediate 
action  is  necessary  before  a  formal 
request  for  assistance  on  a  reimbursable 
basis  is  received.”  The  Fund  is 
applicable  to  Foreign  Disaster 
Assistance  imder  DoD  Directive 
5100.46  •  and  to  MSCA  under  the 
authority  of  this  part. 

DoD  executive  agent.  The  individual 
designated  by  position  to  have  and  to 
exercise  the  assigned  responsibility  and 
delegated  authority  of  the  Secretary  of 
Defense,  as  specified  in  this  part. 

DoD  planning  agent.  An  individual 
designated  by  position  to  facilitate  and 
coon^ate  MSCA  contingency  planning 
(and  MSCA  operations  when  ordered) 
by  all  DoD  Components  within  an 
assigned  geographic  area  in  accordance 
with  the  requirements  of  this  part. 

DoD  resources.  Military  ana  civilian 
personnel,  including  Selected  and 
Ready  Reservists  of  the  Military 
Services,  and  fociUties,  equipment, 
supplies,  and  services  owned  by, 
controlled  by,  or  under  the  jurisdiction 
of  a  DoD  Component. 

Federal  function.  Any  function, 
operation,  or  action  carried  out  under 
the  laws  of  the  United  States  by  any 
department,  agency,  or  instrument^ty 
of  the  United  States,  or  by  an  officer  or 
enmloyee  thereof. 

Federal  property.  Property  that  is 
owned,  leased,  possessed,  or  occupied 
by  the  Federal  Government. 

Federal  Region.  A  grouping  of  States 
and  territories  of  the  United  States,  by 
which  FEMA  coordinates 
responsibilities  of  the  State  governments 
wiu  those  of  Federal  departments  ainl 
agencies,  for  disaster  relief,  dvil 
defense,  and  planning  for  iMth  dvil  and 
national  security  emergendes.  These 
regions  are  sometimes  referred  to  as 
"FEMA  Regions”  to  distinguish  them, 
from  any  one  of  the  various  regional 
alignments  of  other  Federal 
Departments  and  Agendas,  all  of  which 
are  drcumscribed  by  FEMA’s 
coordination  authority.  Today,  there  are 
ten  Federal  Regions,  but  the  term  is 
used  generally  to  fadlitate  MSCA 
regardless  of  the  number  of  Federal 
Regions  at  any  time. 

Federal  response  plan.  The  inter¬ 
departmental  planning  mechanism, 
developed  under  FEMA  leadership,  by 
which  the  Federal  Government  prepares 
for  and  responds  to  the  consequences  of 
catastrophic  disasters.  Federal  planning 
and  response  are  coordinated  on  a 
functional  group  basis,  with  designated 
lead  and  support  agendas  for  ea(± 
identified  functional  area. 


Immediate  response.  Any  form  of 
immediate  acticm  taken  by  a  DoD 
Component  or  military  commander, 
xmder  the  author!^  of  this  part  and  any 
supplemental  guidance  prescribed  by 
the  Head  of  a  ^D  Component,  to  assist 
dvil  authorities  or  the  public  to  save 
lives,  prevent  human  suffering,  or 
mitigate  great  property  damage  imder 
imn^ently  serious  conditions 
occurring  where  there  has  not  been  any 
declaration  of  major  disaster  or 
emergency  by  the  President  or  attack. 

Imminently  serious  conditions. 
Emergency  conditions  in  which,  in  the 
judgment  of  the  military  commander  or 
responsible  DoD  official,  immediate  and 
possibly  serious  danger  threatens  the 
public  and  prompt  a^on  is  needed  to 
save  lives,  prevent  human  suffering,  or 
mitigate  great  property  damage.  Under 
these  conditions,  timely  prior  approval 
from  higher  headquarters  may  not  be 
possible  before  action  is  necessary  for 
effective  response. 

Military  resources.  Military  and 
dvilian  personnel,  facilities,  equipment, 
and  supplies  under  the  control  of  a  DoD 
Component. 

Military  Support  to  Civil  Authorities 
(MSCA).  Those  activities  and  measures 
taken  by  the  DoD  Components  to  foster 
mutual  assistance  and  support  between 
the  Department  of  Defense  and  any  dvil 
government  agency  in  planning  or 
preparedness  for,  or  in  the  application 
of  resources  for  response  to,  the 
consequences  of  dvil  emergendes  or 
attacks,  induding  national  security 
emergendes. 

National  Disaster  Medical  System 
(NDMS).  An  inter-departmentd  national 
mutual  aid  system  developed  by  Federal 
departments  and  agendas  to  provide  for 
the  medical  needs  of  victims  of  major 
disasters,  and- to  provide  backup 
support  for  medical  systems  of  the 
Departments  of  Defense  and  Veterans 
Affdrs  in  caring  for  casualties  from 
military  conflicts.  The  Department  of 
Health  and  Human  Services  serves  as 
the  lead  Federal  agency  for 
administering  NDMS,  and  would 
coordinate  NDMS  operations  in 
response  to  dvil  emergendes.  The 
Department  of  Defense  could  activate 
and  coordinate  NDMS  operations  in 
support  of  milita^  contingendes. 

National  security  emergency.  Any 
occurrence,  induc^g  naUiral  disaster, 
military  attack,  technological 
emergency,  or  other  emergency,  that 
seriously  degrades  or  seriously  threatens 
the  national  security  of  the  United 
States  (E.0. 12656). 

Planning  agent.  A  military  or  dvilian 
official  of  any  DoD  Component,  who  has 
been  designated  by  the  head  of  that 
Component  to  excise  delegated 


authority  for  MSCA  planning  for  the 
entire  Component  (i.e.,  "prindpal 
planning  agent”)  or  fcnr  certain 
subordinate  elements  or  a  spedfied 
geographic  area  (e.g.,  "regional  planning 
agents”).  Authority  and  responsibilities 
of  each  planning  agent  will  be  defined 
by  the  Component,  and  may  include 
MSCA  response  as  well  as  planning  at 
the  election  of  any  Component.  The 
actual  authority  of  planning  agents  will 
be  commxmicated  to  others,  as 
determined  by  the  DoD  Component,  or 
when  requested  by  the  DoD  Executive 
Agent. 

Regional  Military  Emergency 
Coordinator  (RMEC).  An  individual, 
designated  on  behalf  of  the  Secretary  of 
Defense  and  the  DoD  Executive  Agent, 
to  perform  coordination,  information 
exchange,  and  liaison  fimctions  on 
behalf  of  the  Department  of  Defense 
with  any  Federal  emergency 
management  structure  established  at  the 
Region  leveL  Alternate  RMECs  are 
designated  by  other  DoD  Components, 
as  required,  hi  accordance  with  this 
part;  and  the  RMECs  and  ahemates 
collectively  are  referred  to  as  “RMEC 
Teams.” 

Residual  Capability  Assessment 
(RBCA).  An  assessment  of  the  effects  of 
a  nuclear  or  conventional  attack  on  U.S. 
resources,  or  of  a  major  peacetime 
disastw  that  resvilts  in  the  declaration  of 
a  national  secinity  emergency.  Sudi  an 
assessment  is  made  (through  all 
appropriate  means)  to  determine  the 
remaining  capabilities  of  the  United 
States  wiffi  emphasis  on  military 
prmaredness. 

Resource  claimancy.  The  procedure, 
employed  during  any  period  of  attack  or 
national  security  emergency,  whereby 
authorized  Federal  agencies  determine 
definitive  requirements  and  justi^  the 
allocation  of  civil  government  ana  dvil 
resources  needed  to  support  programs 
under  their  cognizance.  It  does  not 
imply  procurement  activity,  nor  does  it 
involve  the  Government  as  an 
intermediary  in  the  normal  mechanisms 
of  trade  other  than  In  expediting 
essential  activities  and  ensming 
equitable  distribution  of  dvil  resoiuces. 
Resource  claimancy  occurs  at  both  the 
national  and  regional  levels. 

State  Area  Commands  (STARCs). 
Spedfic  headquarters  imits  of  the  Army 
National  Guard  for  each  State,  the 
District  of  Columbia,  Guam,  Ffoerto 
Rico,  and  the  Virgin  Islands. 

<185.4  Policy. 

(a)  National  policy.  (1)  Planning  and 
preparedness  by  the  Federal 
Government  for  dvil  emergendes  and 
attacks  are  important  due  to  the  severity 
of  the  consequences  of  emergendes  for 
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the  nation  and  the  population,  and  to 
the  sophistication  of  means  of  attack  on 
the  United  States  and  its  territories. 

(2)  Under  the  Stafford  Act,  as 
amended,  it  is  the  policy  of  the  Federal 
Government  to  provide  an  orderly  and 
continuing  means  of  supplemental 
assistance  to  State  and  local 
governments  in  their  responsibilities  to 
alleviate  the  suffering  and  damage  that 
result  from  major  disasters  or 
emergencies.  Upon  declaring  a  major 
disaster  or  emergency  under  the  Stafford 
Act,  the  President  may  direct  any 
agency  of  the  Federal  Government  to 
undertake  missions  and  tasks  (on  either 
a  reimbursable  or  non-reimbursable 
basis)  to  provide  assistance  to  State  and 
local  agencies.  The  President  appoints  a 
Federal  Coordinating  Officer  (FCO)  to 
operate  in  the  affected  area,  and 
delegates  authority  to  the  FCO.  The 
President  has  delegated  to  the  Director 
of  FEMA  the  authority  to  appoint  FCOs; 
and  FEMA  officials  firequently  serve  as 
FCOs. 

(3)  In  accordance  with  the  Federal 
Civil  Defense  Act  of  1950,  as  amended, 
the  national  civil  defense  policy  is  to 
have  a  civil  defense  program  to  develop 
capabilities  common  to  all  catastrophic 
emergencies  and  those  unique  to  attack 
emergencies,  which  will  support  all¬ 
hazard  emergency  management  at  State 
and  local  levels,  in  order  to  protect  the 
population  and  vital  infrastructure. 
Under  the  national  dvil  defense  policy, 
the  Department  of  Defense  will  support 
civil  authorities  in  civil  defense,  to 
include  faciUtating  the  use  of  the 
National  Guard  in  each  State  for 
response  in  both  peacetime  disasters 
and  national  security  emergencies. 

(4)  Under  E.0. 12656,  it  is  the  policy 
of  the  Federal  Government  to  have 
sufficient  capabilities  at  all  levels  of 
government  to  meet  essential  defense 
and  civilian  needs  during  any  national 
security  emergency, 

(b)  Scope.  Tnis  part  governs  all 
planning  and  response  by  DoD 
Components  for  civil  defense  or  other 
assistance  to  dvil  authorities,  with  the 
exception  of  military  support  to  law 
enforcement  operations  vmder  DoD 
Directive  3025.12  and  contingency  war 
plans. 

(c)  Delegations  of  authority.  The 
Secretary  of  £)efense  shall  be  assisted  in 
executing  his  responsibility  for  MSCA 
by  the  following: 

(1)  The  Secretary  of  the  Army  shall  be 
the  DoD  Executive  Agent  and  shall  act 
for  the  Secretary  of  Defense  in 
accordance  with  this  part  and  any 
supplemental  direction  or  guidance 
received  from  the  Secretary  of  Defense. 
In  that  capadty,  the  DoD  Executive 
Agent  will  develop  planning  guidance. 


plans,  and  procedures  for  MSCA  in 
accordance  with  this  part.  The  DoD 
Executive  Agent  has  the  authority  of  the 
Secretary  of  Defense  to  task  the  DoD 
Components  to  plan  for  and  to  commit 
DoD  resources,  in  response  to  requests 
from  civil  authorities  imder  MSCA.  The 
Secretary  of  the  Army  shall  coordinate 
with  the  Chairman  of  the  Joint  Chiefs  of 
Staff  any  commitment  of  military  forces 
assigned  to  the  Unified  and  Spedfied 
Commands. 

(2)  The  Chairman  of  the  Joint  Chiefs 
of  Staff  shall  communicate  to  the 
Commanders  of  the  Unified  and 
Specified  Commands  appropriate 
guidance  issued  by  the  Secretary  of  the 
Army  for  their  compliance  with  this 
part,  and  also  shall  assist  the  DoD 
Executive  Agent  in  developing  MSCA 
planning  guidance  for  all  conditions  of 
war  or  attacks  on  the  United  States  or 
its  territories. 

(3)  The  Commander  in  Chief,  Forces 
Command  (ONCFOR);  the  Commander 
in  Chief,  U.S.  Atlantic  Command 
(USCINCLANT):  and  the  Commander  in 
Chief,  U.S.  Padfic  Command 
(USCINCPAC),  shall  serve  as  “DoD 
Planning  Agents”  for  MSCA,  Pursuant 
to  guidance  issued  by  the  DoD 
Executive  Agent,  after  coordination  with 
the  Chairman  of  the  Joint  Chiefs  of  Staff, 
the  DoD  Planning  Agents  shall  condud 
MSCA  planning,  and  shall  lead  MSCA 
planning  activities  of  all  DoD 
Components  within  the  following 
geographic  areas: 

(ij  ONCFOR  (48  contiguous  States 
and  the  Distrid  of  Coliunbia). 

(ii)  USCINCLANT  (Puerto  Rico  and 
the  U.S.  Virgin  Islands). 

(iii)  USCINCPAC  (Alaska,  Hawaii,  and 
U.S.  possessions  and  territories  in  the 
Pacific  area). 

(4)  The  Commanders  of  the  Unified 
and  Specified  Commands  shall  provide 
MSCA  response,  as  direded  by  the  DoD 
Executive  Agent. 

(5)  The  Secretary  of  Defense  reserves 
the  authority  to  modify  or  terminate  the 
executive  agency  established  by  this 
part  if  operational  needs  so  require  in  a 
particular  situation. 

(d)  MSCA  policy. 

(1)  MSCA  shall  include  (but  not  be 
limited  to)  support  similar  to  that 
described  for  immediate  response 
(paragraph  (e)  of  this  section),  in  either 
civil  emergencies  or  attacks,  during  any 
period  of  peace,  war,  or  transition  to 
war.  It  shall  include  response  to  civil 
defense  agencies,  but  shall  not  include 
military  assistance  for  dvil  law 
enforcement  operations. 

(i)  DoD  Directive  3025.12  governs  use 
of  military  resources  in  the  event  of  civil 
disturbances,  which  may  include 
providing  physical  security  for  DoD  Key 


Assets,  as  defined  in  DoD  Diredive 
5160.54.7 

(ii)  Material,  logistic, 
commimications,  and  other  assistance  to 
law  enforcement  (especially  during 
enforcement  operations)  is  provided 
under  DoD  Diredive  5525.58 

(2)  The  DoD  Components  shall 
respond  to  requirements  of  the'DoD 
Executive  Agent  and  DoD  Planning 
Agents  for  MSCA,  as  authorized  by  this 
part. 

(3)  To  ensxire  sound  management  of 
DoD  resources,  MSCA  planning  will 
stress  centralized  direction  of  peacetime 
planning  with  dvil  authorities,  with 
decentralized  planning  by  DoD 
Components  with  civil  agencies,  where 
appropriate,  and  decentralized 
execution  of  approved  plans  in  time  of 
emergency, 

(4)  Subjed  to  priorities  established  by 
the  President  or  the  Secretary  of 
Defense,  all  DoD  resources  are 
potentially  available  for  MSCA.  MSCA 
planning  and  execution  will  encourage 
emd  adhere  to  the  following  premises: 

(i)  That  civil  resources  are  applied 
first  in  meeting  reqmrements  of  civil 
authorities. 

(ii)  That  DoD  resources  are  provided 
only  when  response  or  recovery 
requirements  are  beyond  the  capabilities 
of  civil  authorities  (as  determined  by 
FEMA  or  another  lead  Federal  agency 
for  emergency  response). 

(iii)  That  specialized  DoD  capabilities 
requested  for  MSCA  (e.g.,  airlift  and 
airborne  reconneussance)  are  used 
efficiently. 

(iv)  Generally,  military  operations 
other  than  MSCA  will  have  priority  over 
MSCA,  \mless  otherwise  direded  by  the 
Secretary  of  Defense. 

(5)  MSCA  shall  provide  a  mechanism 
to  facilitate  continuous  and  cooperative 
civil  and  military  planning  and 
preparedness  to  mobilize  all  appropriate 
resources  and  capabilities  of  the  civil 
sedor  and  the  Department  of  Defense, 
whenever  required  for  any  form  of 
national  security  emergency. 

(6)  DoD  plaiming  shall  recognize  that: 

(i)  Army  and  Air  National  Guard 
forces,  acting  under  State  orders  (i.e., 
not  in  Federal  service),  have  primary 
responsibility  for  providing  military 
assistance  to  State  and  local  government 
agencies  in  civil  emergencies. 

(ii)  The  Army  National  Guard  State 
Area  Command  (STARC),  when  ordered 
to  Federal  Active  Duty,  will  be  the  DoD 
focal  point  for  delivery  of  MSCA  at  State 
and  local  levels  in  time  of  war. 

(iii)  Plans  and  preparedness  measures 
of  MSCA  must  foster  close  and 
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continuous  coordination  for  efficient 
employment  of  DoD  resources  of  the 
National  Guard  (whether  employed 
under  State  or  Federal  authority),  as 
well  as  resources  of  the  DoD 
Components,  in  time  of  peace,  war,  or 
transition  to  war. 

(iv)  In  the  event  of  an  attack  on  the 
United  States,  its  territories,  or 
possessions,  the  scope  of  MSCA  in  each 
geographical  area  will  depend  upon  the 
commitment  of  military  resources  to 
military  operations,  the  extent  of 
damage  sustained  by  the  civilian 
communities,  and  the  status  of  Active 
and  Reserve  Component  forces. 

(7)  DoD  Components  shall  augment 
staffs  responsible  for  MSCA,  as 
appropriate,  with  personnel  from 
Reserve  components  of  all  Military 
Services  who  are  specifically  trained  for 
civil-military  planning  and  emergency 
liaison  duties.  (See  enclosure  3  in  DoD 
Directive  1215.6.) »  The  Military 
Services  also  shall  ensure  that  all  Active 
or  Reserve  component  military 
personnel  assigned  or  attached  to  FEMA 
are  appropriately  trained  and  employed 
to  enhance  DoD  capabilities  for  MSCA 
in  time  of  war  or  attack  on  the  United 
States  or  its  territories. 

(8)  The  DoD  Components  ordinarily 
shall  provide  DoD  resources  in  response 
to  civil  emergencies  on  a  cost 
reimbursable  basis.  However,  see 
paragraph  (e)(2)  of  this  section  for 
circumstances  in  which  an  Inability  or 
unwillingness  of  a  reouester  to  commit 
to  reimbursement  will  not  preclude 
action  by  DoD  components. 

(i)  The  DoD  Components  shall  comply 
with  legal  and  accounting  requirements 
for  the  loan,  grant,  or  consumption  of 
DoD  resources  for  MSCA.  as  necessary,  * 
to  ensure  reimbursement  of  costs  to  the 
DoD  Components  vmder  the  Stafford 
Act.  as  amended;  the  Defense 
Emergency  Response  Fimd  established 
by  Public  Law  101-165  (1989);  or  other 
applicable  authority. 

(ii)  The  DoD  Components  shall  not 
procure  or  maintain  einy  supplies, 
material,  or  equipment  exclusively  for 
providing  MSCA  in  civil  emergencies, 
unless  otherwise  directed  by  the 
Secretary  of  Defense. 

(iii)  Planning  for  MSCA  during  any 
time  of  attack  on  the  United  States  shall 
assume  that  financial  requirements  wall 
be  met  through  appropriate  legal 
processes. 

(9)  Military  forces  employed  in  MSCA 
activities  shall  remain  xmder  military 
command  and  control  under  the 
authority  of  the  DoD  Executive  Agent  at 
all  times. 


•  See  footnote  4  to  §  185.1(6. 


(10)  The  DoD  Components  shall  not 
perform  any  function  of  civil 
government  unless  absolutely  necessary 
on  a  temporary  basis  under  conditions 
of  Immemate  Response.  Any 
commander  who  is  directed,  or 
undertakes,  to  perform  such  fimctions 
shall  facilitate  the  reestablishment  of 
dvil  responsibility  at  the  earliest  time 
possible. 

(e)  Immediate  Response.  (1) 
Imminently  serious  conditions  resulting 
from  any  dvil  emergency  or  attack  may 
require  immediate  action  by  military 
commanders,  or  by  responsible  offidals 
of  other  DoD  Agendas,  to  save  lives, 
prevent  human  suffering,  or  mitigate 
great  property  damage.  When  su^ 
conditions  exist  and  time  does  not 
ermit  prior  approval  from  higher 
eadquarters,  local  military 
commanders  and  responsible  offidals  of 
other  DoD  Components  are  authorized 
by  this  part,  subjed  to  any  supplemental 
direction  that  may  be  provided  by  their 
DoD  component,  to  take  necessary 
action  to  respond  to  requests  of  dvil 
authorities.  All  such  necessary  action  is 
referred  to  in  this  part  as  “Immediate 
Response.” 

(2)  While  Immediate  Response  should 
be  provided  to  dvil  agendes  on  a  cost- 
reimbursable  basis  if  possible,  it  should 
not  be  delayed  or  denied  because  of  the 
inability  or  unwdllingness  of  the 
requester  to  make  a  commitment  to 
reimburse  the  Department  of  Defense. 

(3)  Any  commander  or  offidal  acting 
under  the  Immediate  Response 
authority  of  this  Directive  shall  advise 
the  DoD  Executive  Agent  through 
command  channels,  by  the  most 
expeditious  means  available,  and  shall 
seek  approval  or  additional 
authorizations  as  needed. 

(4)  Immediate  Response  may  include 
DoD  assistance  to  dvil  agendes  in 
meeting  the  followdng  types  of  need: 

(i)  Rescue,  evacuation,  and  emergency 
medical  treatment  of  casualties, 
maintenance  or  restoration  of 
emergency  medical  capabilities,  and 
saf^uarding  the  public  health. 

(ii)  Emergency  restoration  of  essential 
public  services  (induding  fire-fighting, 
water,  communications,  transportation, 
power,  and  fuel). 

(iii)  Emergency  clearance  of  debris, 
rubble,  and  explosive  ordneince  from 
public  fadlities  and  other  areas  to 
permit  rescue  or  movement  of  people 
and  restoration  of  essentid  services. 

(iv)  Recovery,  identification, 
redstration,  and  disposal  of  the  dead. 

(v)  Monitoring  and  decontaminating 
raffiological,  chemical,  and  biological 
effeds;  controlling  contaminated  areas; 
and  reporting  through  national  warning 
and  hazard  control  systems. 


(vi)  Roadway  movement  control  and 
plaiming. 

(vii)  Safeguarding,  collecting,  and 
distributing  food,  essential  supplies, 
and  material  on  the  basis  of  critical 
priorities. 

(vlii)  Damage  assessment. 

(ix)  Interim  emergency 
communications. 

(x)  Facilitating  the  reestablishment  of 
dvil  government  functions. 

(f)  Military  cooperation  with  civil 
agencies.  (1)  Under  E.0. 12148  (44  FR 
43239,  3  CFR 1979  Comp.,  p.  412)  and 
E.0. 12656,  FEMA  is  responsible  for 
coordinating  Federal  plans  and 
programs  for  response  to  dvil 
emergendes  at  the  national  and  regional 
levels,  and  for  Federal  assistance  to  the 
States  in  dvil  emergendes.  Other 
Federal  departments  and  agendes  have 
spedfic  responsibilities  for  emergency 
planning  and  response  under  E.O. 

12656,  and  imder  statutory  authorities 
not  listed  in  this  part.  The  DoD 
Executive  Agent  shall  ensure: 

(1)  Coordination  of  MSCA  plans  and 
procedures  wdth  FEMA,  and  writh  other 
dvil  agendes  as  appropriate,  at  the 
national  and  Federal  Region  level. 

(ii)  Fadlitation  of  dir^  planning  for 
MSC^A  by  DoD  facilities  and 
installations  writh  their  local 
communities,  and  writh  their  respective 
STARCs,  as  appropriate. 

(2)  The  DoD  Executive  Agent  also 
shall  provide  appropriate  guidance  to 
facilitate  MSCA  planning  and  response 
with  the  American  Red  Cross  and  other 
dvilian  disaster  and  emergency 
assistance  organizations  where 
authorized  by  law. 

(g)  Response  under  other  authorities. 
DoD  response  to  emergendes  imder 
authorities  not  dted  in  this  Directive 
also  may  be  directed,  coordinated,  or 
supplemented  by  the  DoD  Executive 
Agent,  as  circumstances  require.  For 
example: 

(1)  The  U.S.  Coast  Guard  (USCG)  or 
the  U.S.  Environmental  Protection 
Agency  (EPA)  will  coordinate  Federal 
response  to  oil  or  hazardous  material 
spills,  other  than  those  occurring  within 
DoD  jurisdictions.  The  DoD  Executive 
Agent  will  provide  MSCA  to  the  USCG 
or  the  EPA;  but  responsibilities  of  DoD 
Components  in  areas  under  DoD 
jiirisdiction  are  covered  by  DoD 
Directive  5030.41  lo. 

(2)  Emergendes  or  other  inddents 
involving  radiolodcal  materials  shall  be 
handled  in  accordance  writh  DoD 
Directive  5100.52 

(3)  The  Secretary  of  the  Army  shall 
ensure  the  implementation  of  DoD 
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responsibilities  for  emergency  water 
requirements,  as  specific  in  E.O. 

12656,  and  response  to  flooding,  as 
provided  in  Public  Law  84-99  (1941),  as 
amended. 

(4)  Forest  fire  emergencies  are 
responsibilities  of  the  U.S.  Department 
of  Agriculture  or  Interior.  The  Boise 
Interagency  Fire  Center  (BIFC)  may 
request  DoD  assistance;  and  specific 
details  regarding  DoD  support  are 
covered  by  agreements  between  the 
Department  of  Defense  and  the  BIFC 
that  are  administered  by  the  DoD  ■ 
Executive  A^nt. 

(5)  The  DoD  Executive  Agent  is 
delegated  the  authority  to  direct  DoD 
Components  in  planning  for  and 
responding  to  any  civil  emergency  that 
may  arise  out  of  any  mass  immigration 
by  aliens  into  the  land  territory  of  the 
United  States,  its  territories  and 
possessions,  consistent  with  applicable 
law  and  this  part.  The  DoD  Executive 
Agent  should  ensure  appropriate 
coordination  with  Federal  law  - 
enforcement  authorities  in  exercising 
this  authority. 

(6)  Use  of  DoD  transportation 
resources  in  response  to  a  non-declared 
civil  emergency  shall  be  directed  by  the 
DoD  Executive  Agent  rmder  this  part. 
(See  also  DoD  Directive  4500.9 12 

(h)  Non-declared  emergencies.  The 
DoD  Executive  Agent  may  direct  DoD 
Components  to  respond  to  any 
emergency,  based  on  authority  that  is 
provided  by  this  part  or  obtained  firom 
the  Secretary  or  Deputy  Secretary  of 
Defense.  If  an  emergency  of  any  kind  or 
size  requires  a  response  on  behalf  of  the 
Department  of  Defense,  where  there  has 
not  been  any  declaration  of  major 
disaster  or  emergency  by  the  President, 
or  if  reimbursement  of  fimds  to  the 
Department  of  Defense  is  otherwise  not 
certain,  the  DoD  Executive  Agent  shall 
ascertain  the  authority  necessary  to 
commit  DoD  resources  for  response  to 
reouests  from  dvil  authorities. 

U)  Authorizations  by  the  DoD 
Executive  Agent  under  this  paragraph 
shall  include  (but  not  be  limited  to) 
commitment  of  funds  from  the  Defense 
Emergency  Response  Fund  in 
anticipation  of  reimbursements  to  that 
fund. 

(2)  The  DoD  Executive  Agent  shall 
obtain  authorization  from  the  Secretary 
of  Defense  or  Deputy  Secretary  of 
Defense  to  provide  support  in  those 
cases  in  which  DoD  response  is  not 
clearly  required  by  Federal  law  or  by 
DoD  plans  approved  by  the  DoD 
Executive  Agent. 

(i)  Emergency  priorities.  When 
guidance  cannot  be  obtained  from 
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higher  headquarters  on  a  timely  basis, 
due  to  attack  on  the  United  States  or 
other  emergency  circumstances,  the 
DoD  Components  should  apply  DoD 
resources  to  MSCA  in  the  following 
order  of  priority: 

(1)  To  save  human  life  and  mitigate 
human  sufiering,  and  to  protect 
essential  U.S.  Government  capabilities, 
including: 

(1)  Continuity  of  the  U.S.  Government. 

(ii)  Protection  of  U.S.  Government 
officials. 

(iii)  Prevention  of  loss  or  destruction 
to  Federal  property. 

(iv)  Restoration  of  essential  Federal 
functions. 

(2)  To  preserve  or  restore  services  of 
State  and  local  government. 

§185.5  Responsibilities. 

(a)  The  Under  Secretary  of  Defense 
For  Policy  shall: 

(1)  Exercise  policy  oversight  of  MSCA 
for  the  Secretary  of  Defense,  and  ensure 
compatibility  of  MSCA  with  National 
Security  Emergency  Preparedness,  in 
accordance  with  DoD  Directive 
3020.36  IS  and  E.0. 12656. 

(2)  Coordinate  DoD  policy  governing 
plans  and  operations  with  F^lA;  and 
assist  the  DoD  Executive  Agent,  the 
Chairman  of  the  Joint  Chiefr  of  Stafr, 
and  others,  as  appropriate,  in  their 
coordination  with  FEMA. 

(b)  The  Assistant  Secretary  of  Defense 
For  Health  Affairs  shall  coordinate 
policy  for  emergency  medical  support  to 
civil  authorities  in  consonance  with  this 
part,  to  include  participation  by  the 
Department  of  E)efense  in  the  National 
Disaster  Medical  System  (NDMS). 

(c)  The  Assistant  Secretary  of  Defense 
(Reserve  Affairs)  shall  advise  the  DoD 
Executive  Agent,  the  Chairman  of  the 
Joint  Chiefr  of  Staff,  the  USD(P),  and  the 
Secretaries  of  the  Military  Departments, 
as  required,  on  Reserve  component 
matters  impacting  on  MSCA. 

(d)  The  Comptroller  of  the 
Department  of  Defense  shall: 

(1)  Facilitate  accoimting  procedures 
that  will  enable  the  Department  of 
Defense  to  respond  on  a  timely  basis  to 
all  emergency  reqxiirements  for  MSCA: 
and 

(2)  In  conjimction  with  the  DoD 
Executive  Agent,  provide  for  accoimting 
and  other  procedures  necessary  to 
manage  expenditures  for  MSCA  from 
the  Defense  Emergency  Response  Fimd. 

(e)  The  Chairman  of  the  Joint  Chiefs 
of  Staff  shell: 

(1)  Advise  the  Secretary  of  Defense 
and  the  DoD  Executive  Agent  on 
policies,  responsibilities,  and  programs 
bearing  on  MSCA. 
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(2)  In  coordination  with  the  DoD 
Executive  Agent,  facilitate 
communications  by  the  DoD  Executive 
Agent  with  commanders,  as  appropriate. 

(3)  Ensure  the  compatibility  of  MSCA 
plans  with  other  military  plans. 

(4)  Facilitate  CINCFOR’s  development 
of  an  MSCA  data  b^  and  emergency 
reporting  system,  as  described  in 
paragraph  (j)  of  this  section. 

(5)  Facilitate  coordinated  evaluation 
of  MSCA  plans  and  capabilities  by  the 
Commanders  of  the  Unified  and 
Specified  Commands  through  exercises 
or  other  means,  as  appropriate. 

(f)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Provide  for  participation  by  the 
Military  Services  in  MSCA  planning,  in 
accordance  with  this  part  and  with 
guidance  of  the  DoD  ^ecutive  Agent; 
and  ensure  readiness  of  Active  and 
Reserve  components  to  execute  plans 
for  MSCA. 

(2)  Ensure  the  designation  of  a 
principal  planning  agent  and  regional 
planning  agents  of  MSCA  for  each 
Military  Service,  and  advise  the  DoD 
Executive  Agent  and  the  Chairman  of 
the  Joint  Chiefs  of  Staff  of  such  agents. 

(3)  Ensure  effective  and  efficient 
coordination  of  MSCA  planning  by 
Service  installations  with  Federal 
Regions,  STARCs,  and  State  and  local 
dvil  authorities,  through  the  DoD 
Planning  Agents,  as  directed  by  the  DoD 
Executive  Agent. 

(4)  Furnish  available  resources  for 
MSCA  when  directed  by  the  DoD 
Executive  Agent 

(5)  Identity  to  the  DoD  Executive 
Agent  the  resources  of  their  respective 
Military  Services  that  are  potentially 
available  for  MSCA  within  the 
parameters  of  the  DoD  Resources  Data 
Base  (DODRDB)  for  MSCA,  which  is 
described  in  paragraph  (n)  of  this 
section.  FaciUtate  use  of  that  data  base 
to  support  decentralized  management  of 
MSCA  in  time  of  emergency,  as 
appropriate. 

(6)  Prepare  to  support  civil  requests 
for  damage  and  residual  capability 
assessment  following  civil  emergencies 
or  attacks,  to  include  providing  aerial 
reconnaissance  as  appropriate. 

(7)  Provide  Military  Department 
representatives  to  serve  on  RMEC  teams, 
as  requested  by  the  DoD  Executive 
Agent. 

(8)  Based  on  validated  military 
planning  and  operational  requirements, 
assign  individual  Reservists  from 
Military  Services  to  FEMA  and  other 
appropriate  civil  government  offices  and 
headquarters  to  provide  liaison  for 
plaiming  and  emergency  operations  for 
MSCA.  (See  enclosure  3  in  DoD 
Directive  1215.6.) 
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(9)  Provide  available  Military  Service 
personnel  for  MSCA  training,  including 
courses  conducted  by  CINCFOR  and 
FEMA. 

(10)  Provide  for  application  of  critical 
emergency  capabilities  of  the  Services 
(such  as  disposal  of  explosive  ordnance 
and  nuclear  devices)  for  MSCA,  as 
reouired. 

(g)  In  addition  to  the  responsibilities 
assigned  under  paragraph  (f)  of  this 
section,  the  Secretary- of  the  Army,  as 
DoD  Executive  Agent,  shall; 

(1)  Coordinate  with  the  Chairman  of 
the  Joint  Chiefs  of  Staff,  in  advance,  for 
the  employment  of  forces  assigned  to 
the  Unified  and  Specified  Commands  in 
MSCA  missions. 

(2)  Establish  a  single  headquarters 
element  (to  be  denominated  the 
"Directorate  of  Military  Support 
(DOMS)”)  under  the  Secretary  of  the 
Army,  through  which  the  Secretary  of 
the  Army  issues  orders  necessary  to 
perform  the  duties  of  the  DoD  Executive 
Agent  under  this  part.  The  Secretary  of 
the  Army  shall  ensure  that  the  staff 
element  includes  specially  qualified  and 
trained  officers  of  all  Military  Services, 
including  those  at  senior  levels  within 
the  element. 

(3)  Manage  expenditures  for  MSCA 
from  the  Defense  Emergency  Response 
Fund.  (See  §  185.4(d)(8).) 

(4)  Direct  and  coordinate  the 
development  of  both  generic  and 
incident-specific  plans  for  MSCA 
through  the  DoD  Planning  Agents 
designated  in  §  185.4(c)(3),  and  through 
the  DoD  Components,  as  appropriate. 

(5)  Establish  appropriate  guidance, 
through  the  National  Guard  Bureau,  for 
the  Adjutants  General  of  the  50  States, 
District  of  Cohimbia,  Guam,  Puerto 
Rico,  and  the  Virgin  Islands  to  ensure 
compliance  by  the  Army  National  Guard 
with  this  part.  Such  guidance  shall 
provide  for  the  following,  as 
appropriate: 

(i)  Resourcing  the  STARCs  for  MSCA 
planning  and  response  tasks. 

(ii)  STARC  interfaces  with  commands 
and  installations  of  all  Services, 
including  the  DoD  Planning  Agents,  and 
with  State  civil  agencies. 

(iii)  STARC  acceptance,  support,  and 
utilization  of  liaison  and  augmentation 
from  all  Military  Services,  as 
appropriate. 

(6)  Inrovide  for  the  manning  and 

'  operation  of  RMEC  teams  to  coordinate 
the  interface  between  the  Defense 
Components  and  all  Federal  regional 
emergency  management  structmes 
established  by  FEMA  that  may  affect 
MSCA. 

(7)  Provide  for  effective  utilization  in 
MSCA  planning  of  the  U.S.  Army  Corps 
of  Engineers,  the  Naval  Construction 


Force,  and  the  U.S.  Air  Force  Civil 
Engineers,  to  include  all  civil  works 
authorities  and  other  unique  dvil 
emergency  capabilities,  as  permitted  by 
law. 

(8)  Delegate  as  appropriate  authority 
under  this  part  to  die  DoD  Planning 
Agents,  to  Defense  Coordinating  Officers 
(D^s)  appointed  for  response  to  civil 
emergencies  imder  the  Stafford  Act,  as 
amended,  or  to  other  DoD  officials  to 
accomplish  any  requirement  for  MSCA 
planning  or  operations  under  this  part. 

(9)  Provide  gmdance  to  CINCFOR  for 
content,  dissemination,  and  use  of  the 
DODRDB  for  MSCA.  which  is  described 
in  paragraph  (j)  of  this  section  and 
ensure  opportimity  for  input  by  the 
Chairman  of  the  Joint  Chiefs  of  Staff  in 
the  continuing  development  of  that  data 
base. 

(10)  Maintain  national-level  liaison 
with  FEMA  for  MSCA. 

(11)  Provide  Army  Reserve  support  to 
F^IA,  on  a  reimbursable  basis,  for 
emergency  communications,  security 
operations,  and  associated  management 
support,  at  the  Federal  Regions,  as 
determined  by  agreement  between 
FEMA  and  the  E)oD  Executive  Agent; 
and  ensure  the  availabiUty  of  such 
support  during  any  time  of  war  or 
national  mobilization. 

(12)  Provide  full-time  Army 
personnel,  as  required,  to  manage  the 
Military  Support  Liaison  Office 
establi^ed  by  agreement  between  the 
Secretary  of  Defense  and  the  Director  of 
FEMA.  Utilize  that  office  to  facilitate 
requirements  and  communications  of 
the  DoD  Executive  Agent  imder  this 
part, 

(13)  Develop  training  courses  for 
MSCA,  including  specialized  training 
for  Reserve  component  emergency 
preparedness  liaison  officers  of  all 
Military  Services  who  will  work  with 
civilian  commimities  and  agencies  as 
authorized  for  MSCA  missions. 

(14)  Provide  authorizations  to  DoD 
Components  to  perform  emergency 
work  under  Section  403(c)  of  the 
Stafford  Act,  as  amended.  That  statute 
provides  that,  when  authorized  by  the 
President  at  the  request  of  a  State' 
Governor,  under  certain  conditions,  the 
Department  of  Defense  may  perform  on 
public  or  private  lends  emergency  work 
that  is  essential  for  the  preservation  of 
life  or  property.  Emergency  work  by  the 
Department  of  Defense  imder  that 
provision  may  be  carried  out  only  for  a 
period  not  to  exceed  10  days,  and  is 
only  75  percent  funded  by  Federal 
funds. 

(h)  In  addition  to  the  responsibilities 
assigned  under  paragraph  (f)  of  this 
section,  the  Secretary  of  the  Navy  shall: 


(1)  Maintain  liaison  and  coordinate 
planning  with  the  Department  of 
Transportation  for  participation  by 
USCG  forces  in  MSCA. 

(2)  Furnish  technical  advice  and 
support  for  MSCA  planning  and 
implementation  in  areas  that  are 
uniquely  within  the  competence  of  the 
Navy,  Marine  Corps,  or  USCG  (e.g., 
nuclear  material  disposal  for  coastal  and 
maritime  areas,  and  emergency 
protection  or  restoration  of  seaport 
capabilities). 

(i)  In  addition  to  the  responsibilities 
assigned  under  paragraph  (f)  of  this 
section,  the  Secretary  of  the  Air  Force 
shall: 

(1)  Estabhsh  appropriate  guidance, 
through  the  National  Guard  Bureau,  for 
the  Adjutants  General  of  the  50  States. 
District  of  Columbia,  Guam,  Puerto 
Rico,  and  the  Virgin  Islands  to  ensure 
compliance  by  the  Air  National  Guard 
with  this  part. 

(2)  Fadiitate  planning  by  the  Gvil  Air 
Patrol  for  particination  in  MSCA. 

(3)  Furnish  tec^ical  advice  and 
support  for  MSCA  planning  and 
implementation  in  areas  that  are 
uniquely  within  the  competence  of  the 
Air  Force  and  its  wartime  augmentation 
elements  (e.g.,  coordination  with  the 
Federal  Aviation  Administration,  the 
National  Aeronautics  and  Space 
Administration,  and  the  National 
Oceanic  and  Atmospheric 
Administration). 

(4)  Facihtate  the  conduct  and 
coordination  of^aerial  reconnaissance 
missions  to  perform  damage  assessment 
in  support  of  MSCA. 

(j)  m  addition  to  serving  as  a  DoD 
Planning  Agent  under  paragraph  (k)  of 
this  section,  the  Commander  in  Chief, 
Forces  Command  (CINCFOR),  subject  to 
the  direction  of  the  DoD  Executive 
Agent,  shall: 

(1)  Maintain  liaison  with  FEMA  to 
facilitate  cooperative  dvil  and  military 
planning  and  training  for  MSCA. 

(2)  Lead  DoD  liaison  with  FEMA  and 
other  Federal  Agendas  at  the  Federal 
Regions,  including  utilization  of  the 
RMEC  Teams. 

(3)  Continue  to  develop,  maintain, 
and  disseminate  the  DODRDB. 

(i)  The  DODRDB  shall  support  MSCA 
planning  for  dvil  emergencies  or 
attacks,  as  well  as  post-disaster  and 
post-attack  damage  and  residual 
capability  assessment  by  field  elements 
of  the  DoD  Components.  It  shall  include 
essential  information  on  resources 
routinely  held  by  the  DoD  Components 
and  dir^ly  applicable  to  lifesaving, 
survival,  and  immediate  recovery 
aspects  of  MSCA. 

(ii)  Forces  to  be  induded  in  the 
DODRDB  are  those  that  are  based  in  the 
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United  States  and  its  territories  and 
most  capable  of  supporting  civil 
emergency  functions.  Those  forces 
include  (but  are  not  limited  to) 
construction,  airlift,  medical,  signal, 
transportation,  and  military  police 
elements,  and  training  base  forces  of  all 
Services.  The  DODRDB  will  not  include 
strategic  forces  or  any  other  forces 
identified  for  exclusion  by  the  Chairman 
of  the  Joint  Chiefs  of  Staff,  unless 
otherwise  directed  by  the  Secretary  of 
Defense. 

(iii)  The  DODRDB  shall  serve  as  the 
basis  for  emergency  reports  under 
continuity  of  operations,  damage 
assessment,  and  residual  capabilities, 
and  shall  include  (but  not  be  limited  to) 
reports  through  the  STARCs  required  by 
subsection  F.2.  of  DoD  Directive 
3020.28.t* 

(4)  Plan  and  conduct  civil-military 
training  courses  and  exercises  in 
conjunction  with  FEMA. 

(k)  The  Commander  in  Chief,  Forces 
Command;  the  Commander  in  Chief, 

U.S.  Atlantic  Command;  and  the 
Commander  in  Chief,  U.S.  Pacific 
Command,  shall: 

(l)  In  accordance  with  guidance  from 
the  DoD  Executive  Agent  commimicated 
through  the  Chairman  of  the  Joint  Chiefs 
of  StfiS — 

(1)  Serve  as  DoD  Plaiming  Agents  for 
MSCA  for  the  areas  specified  in 

§  183.4(bK3);  and  develop  MSCA  plans 
and  preparedness  measures  for  their 
MSCA  areas  of  responsibility. 

(ii)  Ensme  cooperative  planning  for 
MSCA  operations  between  DoD 
Components.  FEMA.  and  other  Federal 
or  State  civil  agencies,  as  required. 

(iii)  Utilize  RMEC  teams  to  assist  in 
plan  development 

(iv)  Coordinate  with  the  STARCs 
through  channels  established  by  the 
Secretary  of  the  Army;  and  utilize 
liaison  officers  provided  for  in  DoD 
Directive  1215.6  and  others,  as 
appropriate,  to  facilitate  coordination  of 
emergency  planning. 

(v)  Plan  to  perform  any  designated 
function  of  the  DoD  Executive  Agent 
under  this  part,  if  ordered  by  the 
Secretary  of  Defense  in  time  of  war  or 
attack  on  the  United  States. 

(vi)  Evaluate  MSCA  plans, 
preparedness  measures,  and  training  in 
joint  civil  military  exercises. 

(2)  Furnish  MSCA  as  directed  by  the 
DoD  Executive  Agent  Employ  RMEC 
Teams  and  liaison  officers,  as 
appropriate,  to  coordinate  emergency 
response  operations  with  civil  agencies, 
the  National  Guard,  the  Military 
Departments  and  the  QNCs. 
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(3)  Furnish  assistance  to  dvil 
authorities  in  non-declared  emergency 
situations  when  directed  by  the  DoD 
Executive  Agent. 

(1)  The  Dir^ors  of  the  Defense 
Agencies  shall: 

(1)  Designate  a  principal  planning 
agent  and  regional  planning  agents  for 
MSCA,  and  advise  the  DoD  Executive 
Agent  of  such  designated  agents. 

(2)  Ensiue  effective  and  efficient 
coordination  of  plaiming  by  subordinate 
elements  with  Federal  R^ons, 

STARCH,  and  State  and  local  civil 
authorities,  through  the  DoD  Planning 
Agents,  as  directed  by  the  DoD 
Executive  Agent 

(3)  Furnish  resources  for  MSCA  when 
directed  by  the  DoD  Executive  Agent. 

(4)  Make  DoD  resources  available  for 
technical  support  to  the  other  DoD 
Components  for  MSCA,  when  required. 

(5)  Respond  to  requests  by  the  DoD 
Executive  Agent  to  identify  resources 
for  the  DODRDB. 

(6)  Provide  representatives  to  serve  on 
RMTC  teams,  as  requested  by  the  DoD 
Executive  Agent. 

§  1 85.6  Information  requirements. 

The  repotting  requirements  in  §  185.5 
are  exempt  from  licensing  in  accordance 
with  paragraph  E.4.b.  of  ^D  8910.1- 
M.« 

Dated;  October  5, 1993. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  93-24876  Filed  10-8-93;  8.45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  272 
[FRL-4783-71 

Hazardous  Waste  Management 
Program:  Incorporation  by  Reference 
of  Approved  State  Hazardous  Waste 
Program  for  Arkansas 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Under  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA),  the  United  States 
Environmental  Protection  Agency  (EPA) 
may  grant  Final  Authorization  to  States 
to  operate  their  hazardous  waste 
management  programs  in  lieu  of  the 
Federal  program.  EPA  uses  part  272  of 
title  40  Code  of  Federal  Regulations 
(CFR)  to  provide  notice  of  the 
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authorization  status  of  State  programs, 
and  to  incorporate  those  provisions  of 
the  State  statutes  and  regulations  that 
EPA  will  enforce  under  ROIA  Section 
3008  by  reference  into  40  CFR  part  272. 
EFFECTIVE  DATE:  This  document  will  be 
effective  on  December  13, 1993  imless 
EPA  publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  this  action  must 
be  received  by  the  close  of  business  on 
November  12, 1993.  The  incorporation 
by  reference  of  certain  Arlcansas  statutes 
and  regulations  was  approved  by  the 
Director  of  the  Federal  Register  as  of 
December  13, 1993  in  accordance  with 
5  U.S.C.  552(a)  and  1  (TR  part  51. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Did:  Thomas.  Region  6 
Authorization  Coordinator  (6H-HS). 
Grants  and  Authorization  Section. 

ROIA  Programs  Branch.  U.S.  EPA 
Region  VI.  First  Interstate  Bank  Tower  at 
Foimtain  Place,  1445  Ross  Avenue. 

Suite  1200,  Dallas,  TX  75202,  phone 
214/655-8528. 

FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Thomas,  Region  6  Authorization 
Ckmrdinator  (6H-HS),  Ckants  and 
Authorization  Section.  RdKA  Programs 
Branch,  U.S.  EPA  Region  VI.  First 
Interstate  Bank  Tower  at  Fountain  Place, 
1445  Ross  Avenue,  Suite  1200,  Dallas. 
TX  75202,  phone  214/655-8528. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  3006  of  RCRA.  42  U.S.C.  6926 
et  seq.,  allows  the  U.S.  Environmental 
Protection  Agency  (EPA)  to  authorize 
State  hazardous  waste  programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  hazardous  waste  program.  The 
purpose  of  today's  Federal  Rji^ster 
notice  is  to  incorporate  EPA’s  approval 
of  Arlumsas'  base  hazardous  waste 
management  program  and  its  revisions 
into  40  CFR  part  272. 

On  January  11, 1985,  EPA  published 
a  Federal  Register  document 
annoimcing  its  decision  to  grant  final 
authorization  for  the  RCHA.  base 
program  to  the  State  of  Arkansas  (see  50 
FR  1513).  Effective  August  23, 1985; 

May  29, 1990  (55  FR  11192);  November 
18, 1991  (56  FR  47153  and  56  FR 
57593):  December  4. 1992  (57  FR  45721 
and  57  FR  45722),  EPA  granted 
Arkansas  additional  authorization. 

Arkansas  has  adopted  but  is  not 
authorized  for  the  September  1, 1988 
(53  FR  33938)  amendments  to  40  CFR 
parts  264  and  265  addressing  liability 
requirements.  Thus,  the  portions  of  the 
Arkansas  Hazardous  Waste  Management 
Code,  Chapter  2,  Sections  3a(S)  and 
3a(6)  incorporating  the  September  1. 
1988  amendments  ere  not  part  of  the 
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State’s  authorized  program  and  are  not 
part  of  the  incorporation  by  reference 
addressed  by  today’s  Federal  Register 
document. 

Arkansas  is  authorized  to  implement 
certain  HSWA  requirements  in  lieu  of 
EPA.  EPA  has  explicitly  indicated  its 
intent  to  allow  such  action  in  Federal 
Register  documents  granting  Arkansas 
authorization  effective  November  18, 
1991  (56  FR  47153;  September  18, 1991) 
and  December  4, 1992  (57  FR  45721  and 
57  FR  45722;  October  5, 1992). 

EPA  provides  notice  of  its  approval  of 
State  programs  in  40  CFR  part  272,  and 
incorporates  by  reference  therein  the 
State  statutes  and  regulations  that  it  will 
enforce  under  section  3008  of  RCRA. 
This  effort  will  provide  clearer  notice  to 
the  public  of  the  scope  of  the  authorized 
program  in  Arkansas.  Such  notice  is 
particularly  important  in  light  of  the 
Hazardous  and  Solid  Waste  Act 
Amendments  of  1984  (HSWA),  Public 
Law  98-618.  Revisions  to  State 
hazardous  waste  programs  are  necessary 
when  Federal  statutory  or  regulatory 
authority  is  modified.  Because  HSWA 
extensively  amended  RCRA,  State 
programs  must  be  modified  to  reflect 
those  amendments.  By  incorporating  by 
reference  the  authorized  Arkansas 
program  and  by  eimending  the  Code  of 
Federal  Regulations  whenever  a  new  or 
different  set  of  requirements  is 
authorized  in  Arkansas,  the  status  of 
Federally  approved  requirements  of  the 
Arkansas  program  will  be  readily 
discernible. 

The  Agency  will  only  incorporate  by 
reference  for  enforcement  purposes 
those  provisions  of  the  Arkansas 
hazardous  waste  management  program 
for  which  authorization  approval  has 
been  granted  by  EPA.  Concerning 
HSWA,  some  State  requirements  may  be 
similar  to  HSWA  requirements  that  are 
in  effect  under  Federal  statutory 
authority  in  that  State.  However,  a 
State’s  HSWA-type  reqtiirements  are  not 
authorized  and  will  not  be  codified  into 
the  CFR  imtil  the  Regional 
Administrator  publishes  his  final 
decision  to  authorize  the  State  for 
specific  HSWA  requirements.  Until 
such  time,  EPA  will  enforce  the  HSWA 
requirements  and  not  the  State  analogs. 

Arkansas  Authorized  Hazardous  Waste 
Program 

To  incorporate  by  reference  the 
Arkansas  authorize  hazardous  waste 
program,  EPA  intends  to  add  subpart  E 
to  40  CFR  part  272.  The  State  statutes 
and  regulations  are  incorporated  by 
reference  at  40  CFR  272.201(a)  and  the 
Memorandum  of  Agreement,  the 
Attorney  General’s  Statement  and  the 
Program  Description  are  referenced  at 


40  CFR  272.201(d),  (e)  and  (f), 
re^ectively. 

The  Agency  retains  the  authority 
under  sections  3007,  3008,  3013  and 
7003  of  RCRA  to  undertake  enforcement 
actions  in  authorized  States.  With 
respect  to  such  an  enforcement  action, 
the  Agency  will  rely  on  Federal 
sanctions.  Federal  inspection 
authorities,  and  the  Federal 
Administrative  Procedure  Act  rather 
than  the  authorized  State  analogues  to 
these  requirements.  Therefore,  the 
Agency  does  not  intend  to  incorporate 
by  reference  for  purposes  of 
enforcement  such  particular,  authorized 
Arkansas  enforcement  authorities. 
Section  272.201(b)  of  40  CFR  lists  those 
authorized  Arkansas  authorities  that  are 
part  of  the  authorized  program  but  are 
not  incorporated  by  reference. 

Some  provisions  of  the  State’s 
hazardous  waste  management  program 
are  not  part  of  the  Federally  authorized 
State  program.  'These  non-authorized 
provisions  are  not  part  of  the  RCRA 
Subtitle  C  program  because  they  are 
"broader  in  scope”  than  RCRA  Subtitle 
C  (see  40  CFR  271. l(i)).  As  a  result. 

State  provisions  which  are  "broader  in 
scope”  than  the  Federal  program  are  not 
incorporated  by  reference  for  purposes 
of  enforcement  in  40  CFR  part  272. 
Section  272.201(c)  of  40  CTR  lists  for 
reference  and  clarity  the  Arkansas 
statutory  and  regulatory  provisions 
which  are  "broader  in  scope”  than  the 
Federal  program  and  whidi  are  not, 
therefore,  part  of  the  authorized  ■ 
program  being  incorporated  by 
reference.  "Broader  in  scope” 
provisions  will  not  be  enforced  by  EPA; 
the  State,  however,  will  continue  to 
enforce  such  provisions. 

HSWA  Provisions 

As  noted  above,  the  Agency  is  not 
amending  40  CFR  part  272  to  include 
HSWA  requirements  and  prohibitions 
that  are  immediately  effective  in 
Arkansas  and  other  States.  Section 
3006(g)  of  RCRA  provides  that  any 
requirement  or  prohibition  of  HSWA 
(including  implementing  regulations) 
takes  effect  in  authorized  States  at  the 
same  time  that  it  t£ikes  effect  in  non- 
authorized  States.  Thus,  EPA  has 
immediate  authority  to  implement  a 
HSWA  requirement  or  prohibition  once 
it  is  effective.  A  HSWA  requirement  or 
prohibition  supersedes  any  less 
stringent  or  inconsistent  State  provision 
which  may  have  been  previously 
authorized  by  EPA  (see  50  FR  28702, 
July  15, 1985). 

Because  of  the  vast  number  of  HSWA 
statutory  and  regulatory  requirements 
taking  effect  over  the  next  few  years, 
EPA  expects  that  many  previously 


authorized  and  incorporated  by 
reference  State  provisions  will  be 
affected.  'The  States  are  reqiiired  to 
revise  their  programs  to  adopt  the 
HSWA  reqviirements  and  prohibitions 
by  the  deadlines  set  forth  in  40  CFR 
271.21,  and  then  to  seek  authorization 
for  those  revisions  pursuant  to  40  CFR 
part  271.  EPA  expects  that  States  will 
modify  their  programs  substantially  and 
repeatedly.  Instead  of  amending  40  CFR 
part  272  every  time  a  new  HSWA 
provision  takes  effect  under  the 
authority  of  RCRA  3006(g),  EPA  will 
wait  imtil  the  State  receives 
authorization  for  its  analog  to  the  new 
HSWA  provision  before  amending  the 
section  of  40  CFR  part  272  applicable  to 
the  State.  In  the  interim,  persons 
wanting  to  know  whether  a  HSWA 
requirement  or  prohibition  is  in  effect 
should  refer  to  40  CFR  271. l(j),  as 
amended,  which  lists  each  such 
provision. 

Incorporation  by  reference  of  State 
authorized  programs  in  the  CFR  should 
substantially  enhance  the  public’s 
ability  to  discern  the  current  status  of 
the  authorized  State  program  and  clarify 
the  extent  of  Federal  enforcement 
authority.  'This  will  be  particularly  true 
as  more  State  program  revisions  to 
adopt  HSWA  provisions  are  authorized. 

As  indicated  earlier,  Arkansas  is 
authorized  to  implement  certain  HSWA 
requirements  in  lieu  of  EPA.  EPA  has 
explicitly  indicated  its  intent  to  allow 
such  action  in  Federal  Register 
documents  granting  Arkansas 
authorization  effective  November  18, 
1991  (56  FR  47153;  September  18, 1991) 
and  Etecember  4, 1992  (57  FR  45721  and 
57  FR  45722;  October  5, 1992)* 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  It  intends  to  incorporate  by 
reference  the  decisions  alr^dy  made  to 
authorize  Arkansas’  program  and  has  no 
separate  effect  on  handlers  of  hazardous 
waste  in  the  State  or  upon  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
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imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

List  of  Subjects  in  40  CFR  Part  272 

En\’iromnental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information, 
Hazardous  waste  transportation,  « 
Hazardous  waste.  Incorporation  by 
reference,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  September  23. 1993. 

Joe  D.  Winkle, 

Acting  HegionaJ  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  272  is  amended 
as  follows: 

PART  272— APPROVED  STATE 
HAZARDOUS  WASTE  MANAGEMENT 
PROGRAMS 

1.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  Secs.  2002(a).  3006,  and  7004(b) 
of  the  Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended,  42  U.S.C.  6912(a), 
6926,  and  6974(b). 

Subpait  E— (Amended] 

2.  Subpart  E  is  amended  by  adding 
§  272.201  to  read  as  follows: 

§272.201  Arkansas  State-Administered 
Program:  Final  Authorization. 

(a)  Pursuant  to  section  3006(b)  of 
RCRA,  42  U.S.C.  6926(b),  Arkwsas  has 
final  authorization  for  the  following 
elements  as  submitted  to  EPA  in 
Arkansas'  base  program  application  for 
final  authorization  which  was  approved 
by  EPA  effective  on  January  25, 1985. 
Subsequent  program  revision 
applications  were  approved  effective  on 
August  23, 1985,  May  29. 1990, 
November  18, 1991,  and  December  4, 
1992.  Arkansas  is  authorized  to 
implement  certain  HSWA  requirements 
in  lieu  of  EPA.  EPA  has  explicitly 
indicated  its  intent  to  allow  such  action 
effective  on  November  18, 1991  and 
December  4, 1992. 

(b)  State  Statutes  and  Regulations. 

(1)  The  Arkansas  statutes  and 

regulations  cited  in  this  paragraph  are 
incorporated  by  reference  as  part  of  the 
hazardous  waste  maneigement  program 
under  Subtitle  C  of  RC^,  42  U.S.C. 
6921  et  seq. 

(i)  EPA  Approved  Arkansas  Statutory 
Requirements  Applicable  to  the 


Hazardous  Waste  Management  Program, 
September,  1993. 

(ii)  EPA  Approved  Arkansas 
Regulatory  Requirements  Applicable  to 
the  Hazardous  Waste  Management 
Pro^am,  September,  1993. 

(2)  The  following  statutes  and 
regulations  concerning  State 
enforcement,  although  not  incorporated 
by  reference,  are  part  of  the  authorized 
State  program: 

(i)  Arkansas  Hazardous  Waste 
Management  Act  of  1979,  Act  406  of 
1979,  as  amended,  Arkansas  Code  of 
1987  Annotated  (A.C.A.),  1991 
Replacement.  Se^ons  8-7-204  through 
8-7-214, 8-7-217, 8-7-218,  8-7-220, 
8-7-222,  and  8-7-225(b)  through  8-7- 
225(d). 

(ii)  Arkansas  Resource  Reclamation 
Act  of  1979,  Act  1098  of  1979,  as 
amended,  Arkansas  Code  of  1987 
Annotated  (A.C.A.),  1991  Replacement, 
Sections  8-7-302(3),  8-7-303,  8-7- 
308(1),  and  8-7-308(4). 

(iii)  Arkansas  Department  of  Pollution 
Control  and  Ecology  (ADPC&E) 
Regulation  No.  23.  Hazardous  Waste 
Management,  as  amended  December  6, 
1991,  effective  January  27, 1992,  chapter 
two.  sections  3a(ll),  3b,  3c,  4, 6  (except 
6b  and  6c),  7, 8, 12b(7),  12c  introductory 
paragraph.  12(c)(l)-12c(9),  12d,  12e, 

14a,  17;  chapter  three,  sections  19  and 
20;  chapter  five,  sections  26  and  27. 

(iv)  Arkansas  Department  of  Pollution 
Control  and  Ecology,  Regulation  No.  7, 
Civil  Penalties,  May  25, 1984. 

(v)  Arkansas  Department  of  Pollution 
Control  and  Ecology,  Regulation  No.  8, 
Administrative  Pr^edures,  July  6, 1984. 

(3)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  Federal  program,  are  not 
part  of  the  authorized  program,  and  cure 
not  incorporated  by  reference: 

(i)  Arkansas  Hazardous  Waste 
Management  Act,  as  amended.  Act  406 
of  1979,  as  amended,  Arkansas  Code  of 
1987  Annotated  (A.C.A.).  1991 
Replacement,  Section  8-7-226. 

(ii)  Arkansas  Department  of  Pollution 
Control  and  Ecology  Regulation  No.  23, 
Hazardous  Waste  Management,  as 
amended  December  6. 1991,  effective 
January  27, 1992,  chapter  two,  section 
2a(5)  (only  the  second  sentence),  section 
2b(ll).  section  3a(10),  section  11, 
sectiofi  16a.  and  portions  of  sections  16c 
and  16d  that  refer  to  PCBs;  and  chapter 
four,  section  23. 

(4)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  VI  and  the  State  of 
Arkansas  Department  of  Pollution 
Control  and  Ecology,  signed  by  the  EPA 
Regional  Administrator  on  September  6, 
1991,  is  referenced  as  part  of  me 
authorized  hazardous  waste 


management  program  under  Subtitle  C 
of  RCRA.  42  U.S.C.  6921  et  seq. 

(5)  Statement  of  Legal  Authority. 
"Attorney  General’s  Statement  for  Final 
Authorization",  signed  by  the  Attorney 
General  of  Arkansas  on  July  9. 1984  and 
revisions,  supplements  and  addenda  to 
that  Statement  dated  September  24, 

1987,  February  24, 1989,  December  11. 

1990,  and  May  7, 1992,  are  referenced 
as  part  of  the  authorized  hazardous 
waste  management  program  under 
Subtitle  C  of  RCRA.  42  U.S.C.  6921  et 
seq. 

(6)  Program  Description.  The  Program 
Description  dated  and  any  othe: 
materials  submitted  as  part  of  the 
original  application  or  as  supplements 
thereto  are  referenced  as  part  of  the 
authorized  hazardous  waste 
management  program  rmder  Subtitle  C 
of  RCRA.  42  U.S.C.  6921  et  seq. 

3.  Appendix  A  to  part  272,  is 
amended  by  adding  in  alphabetical 
order,  "Arkansas"  and  its  listing  to  read 
as  follows: 

Appendix  A  to  Part  272 — State 
Requirements 
*  *  «  *  * 

Arkansas 

The  statutor>'  provisions  include: 

Arlcansas  Haz^ous  Waste  Management 
Act,  as  amended.  Act  406  of  1979,  as 
amended,  Arlmnsas  Code  of  1987  Annotated 
(A.C.A.),  1991,  Sections  8-7-202,  8-7-203, 
8-7-215,  8-7-216,  8-7-219,  8-7-221,  8-7- 
223,  8-7-224,  and  8-7-225(a),  published  in 
1991  by  the  Michie  Company,  Law 
Publishers,  1  Town  Hall  Square, 
Charlottesville,  Virginia  22906-7587. 

The  regulatory  provisions  include: 

Arkansas  Department  of  Pollution  Control 
and  Ecology  Regulation  No.  23,  Hazardous 
Waste  Management,  as  amended  December  6, 

1991,  effective  January  27, 1992,  chapter  one; 
chapter  two,  sections  2a  (excluding  dl  of 
2a(5)  except  the  first  sentence),  2b  (except 
2b(ll)),  2c,  3a  (except  3a(10)  and  3a(ll)),  5, 

6  introductory  paragraph,  6b,  6c,  9, 10, 12 
introductory  paragraph,  12a,  12b  (except 
12b(7)),  12c(10),  12c(ll),  13, 14  introductory 
paragraph,  14b,  15, 16  introductory 
paragraph,  16b,  16c  (except  the  phrase  “or 
the  letters  ‘PCB’  for  PCB  shipments"  in 
16c(l)(e)),  16d(l)  (except  the  phrase 
"(including  PCBs  and  PCB  contaminated 
wastes)"  in  the  first  sentence),  16d(l)(a)- 
16d(l)(d),  16d(l)(e)  (except  t^  phiase  "or 
‘PCBs’  ’’  in  the  first  sentence),  16d(l)(f)-16e. 
Copies  of  the  Arkansas  regulations  can  be 
obtained  fiom  the  Arkansas  Register. 
Secretary  of  State,  State  Capitol  Building, 
Little  Rock,  Arkansas  72201. 
***** 

(FR  Doc.  93-24962  Filed  10-8-93;  8:45  am] 
BiLUNQ  CODE  asso-eo-p 
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40  CFR  Part  272 
[FRL-4786-4] 

Hazardous  Waste  Management 
Program:  Incorporation  by  Reference 
of  Approved  State  Hazardous  Waste 
Program  for  New  Mexico 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Under  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA),  the  United  States 
Environmental  Protection  Agency  (EPA) 
may  grant  Final  Authorization  to  States 
to  operate  their  hazardous  waste 
management  programs  in  lieu  of  the 
Federal  program.  EPA  uses  title  40,  part 
272  of  Code  of  Federal  Regulations 
(CFR)  to  provide  notice  of  the 
authorization  status  of  State  programs, 
and  to  incorporate  by  reference  diose 
provisions  of  the  State  statutes  and 
regulations  that  EPA  will  enforce  imder 
RCRA  section  3008.  EPA  intends  to 
incorporate  by  reference  the  New 
Mexico  authorized  State  program  in  40 
CFR  part  272. 

EFFECTIVE  DATES:  This  document  will  be 
effective  December  13, 1993,  unless  EPA 
publishes  a  prior  Federal  Register  action 
withdrawing  this  immediate  final  rule. 
All  comments  on  this  action  must  be 
received  by  the  close  of  business 
November  12, 1993.  The  incorporation 
by  reference  of  certain  New  Mexico 
statutes  and  regulations  was  approved 
by  the  Director  of  the  Federal  Register 
as  of  December  13, 1993,  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
ADDRESSES:  Written  comments  should 
be  sent  to  Dick  Thomas,  Region  6 
Authorization  Coordinator  (6H-HS), 
Grants  and  Authorization  Section, 

RCRA  Programs  Branch,  U.S.  EPA 
Region  VI,  First  Interstate  Bank  Tower  at 
Foimtain  Place,  1445  Ross  Avenue,  suite 
1200,  Dallas,  TX  75202,  phone  214- 
655-8528. 

FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Thomas,  Region  6  Authorization 
Coordinator  (6H-HS),  Grants  and 
Authorization  Section,  RCRA  Programs 
Branch,  U.S.  EPA  Region  VI,  First 
Interstate  Bank  Tower  at  Fountain  Place, 
1445  Ross  Avenue,  Suite  1200,  Dallas, 
TX  75202,  phone  214-655-8528. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  3006  of  RCRA,  42  U.S.C.  6926 
et  seq.,  allows  the  EPA  to  authorize 
State  hazardous  waste  programs  to 
operate  in  the  State  in  Ueu  of  the 
Federal  hazardous  waste  program.  The 
purpose  of  today's  Feder^  Raster 


document  is  to  incorporate  by  reference 
EPA's  approval  of  New  Mexico’s  base 
hazardous  waste  management  program 
aud  its  revisions  to  that  program. 

On  January  11, 1985,  EPA  published 
a  Federal  Register  (FR)  document 
announcing  its  decision  to  grant  final 
authorization  for  the  RCRA  base 
program  to  the  State  of  New  Mexico  (see 
50  FR  1515).  Efiective  April  10, 1990 
(see  55  FR  4604);  July  25, 1990  (55  FR 
28397);  and  December  4, 1992  (57  FR 
45717),  EPA  granted  New  Mexico 
additional  authorization. 

New  Mexico  has  adopted  but  is  not 
authorized  for  the  Federal  rules 
published  in  the  Federal  Register  from 
January  28, 1983  through  Mmch  20, 

1984  (see  53  FR  33938;  48  FR  3977;  48 
FR  39611;  48  FR  52718;  49  FR  5308;  and 
49  FR  10490)  and  on  September  1, 1988 
(see  53  FR  33938).  Therefore,  these  rules 
included  in  the  State  incorporation  by 
reference  of  Federal  code  at  Parts  I,  n, 
ni,  V,  VI,  and  IX  are  not  Federally 
enforceable. 

Except  for  the  HSWA  provisions 
concerning  research,  development  and 
demonstration  permits  (50  ra  28702; 
July  15, 1985),  New  Mexico  is  not 
auAorized  to  implement  any  HSWA 
requirements  in  lieu  of  EPA.  However  in 
adopting  Federal  requirements  by 
reference,  the  State  included  in  its 
adoption  certain  of  the  HSWA-based 
regulations  that  were  promulgated  by 
EPA  prior  to  July  1, 1990.  Since  EPA 
cannot  enforce  a  State’s  requirements 
which  have  not  been  reviewed  and 
approved  according  to  the  Agency’s 
authorization  standards,  it  is  important 
that  EPA  clarify  any  limitations  on  the 
scope  of  a  State’s  approved  hazardous 
waste  program.  Thus,  in  those  instances 
where  a  State’s  method  of  adopting 
Federal  law  by  reference  has  the  enect 
of  including  rinauthorized  requirements, 
EPA  will  provide  this  clarification  by; 

(1)  Incorporating  by  reference  the 
relevant  State  Ic^  authorities 
according  to  the  requirements  of  the 
Office  of  Federal  Remster;  and  (2) 
subsequently  identifying  in  a  distinct 
section  of  this  subpart  any  requirements 
which  while  adopted  and  incorporated 
by  reference,  are  not  authorized  by  EPA, 
and  therefore  are  not  Federally 
enforceable.  With  respect  to  HSWA 
requirements  for  which  the  State  has  not 
yet  been  authorized,  EPA  will  continue 
to  enforce  the  Fedei^  HSWA  standards 
until  the  State  received  specific  HSWA 
authorization  firom  EPA. 

EPA  provides  both  notice  of  its 
approval  of  State  programs  in  4G  CFR 
part  272  and  incorporates  by  reference 
therein  the  State  statutes  and 
regulations  that  EPA  «vill  enforce  under 
section  3008  of  RCRA.  This  effort  will 


provide  clearer  notice  to  the  public  of 
the  scope  of  the  authorized  program  in 
New  Mexico.  Such  notice  is  particularly 
important  in  light  of  the  Hazardous  and 
Solid  Waste  Act  Amendments  of  1984 
(HSWA),  Public  Law  98-618.  Revisions 
to  State  hazardous  waste  programs  are 
necessary  when  Federal  statutory  or 
regulatory  authority  is  modified. 

Because  HSWA  extensively  amended 
RCRA,  State  programs  must  be  modified 
to  reflect  those  amendments.  By 
incorporating  by  reference  the 
authorized  New  Mexico  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  difierent 
set  of  requirements  is  authorized  in  New 
Mexico,  the  status  of  Federally 
approved  requirements  of  the  New 
Mexico  program  will  be  readily 
discernible. 

The  Agency  will  only  enforce  those 
provisions  of  the  New  Mexico 
hazardous  waste  management  program 
for  which  authorization  approval  has 
been  granted  by  EPA.  This  dociunent 
incorporates  by  reference  provisions  of 
State  hazardous  waste  statutes  and 
regulations  and  clarifies  which  of  these 
provisions  are  included  in  the 
authorized  and  Federally  enforceable 
program.  Concerning  HSWA,  some  State 
requirements  may  be  similar  to  HSWA 
requirements  that  are  in  efiect  under 
Federal  statutory  authority  in  that  State. 
However,  a  State’s  HSWA-type 
requirements  are  not  authorized  and 
will  not  be  codified  into  the  CFR  imtil 
the  Regional  Administrator  publishes 
his  final  decision  to  authorize  the  State 
for  specific  HSWA  requirements.  Until 
such  time,  EPA  will  enforce  the  HSWA 
requirements  and  not  the  State  analogs. 

New  Mexico  Authorized  Hazardous 
Waste  Program 

To  incorporate  by  reference  the  New 
Mexico  authorized  hazardous  waste 
program,  EPA  intends  to  add  subpart 
GG  to  40  CFR  part  272.  The  State 

statutes  and  regulations  are  _ 

incorporated  by  reference  at  40  CFR 
272.1601(a)  and  the  Memorandum  of 
Agreement,  the  Attorney  General’s 
Statement  and  the  Program  Description 
are  referenced  at  40  CFR  272.1601(e),  (f) 
and  (g),  respectively. 

The  Agency  retains  the  authority 
under  sections  3007,  3008,  3013  and 
7003  of  RCRA  to  undertake  enforcement 
actions  in  authorized  States.  With 
respect  to  such  an  enforcement  action, 
the  Agency  will  rely  on  Federal 
sanctions.  Federal  inspection 
authorities,  and  the  F^eral 
Administrative  Procedure  Act  rather 
than  the  authorized  State  analogues  to 
these  requirements.  Therefore,  the 
Agency  does  not  intend  to  incorporate 
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by  reference  for  purposes  of 
enforcement  sudi  particular,  authorized 
New  Mexico  enforcement  authorities. 
Section  272.1601(b)  of  40  CFR  Usts 
those  authorized  New  Mexico 
authorities  that  are  part  of  the 
authorized  program  but  are  not 
incorporated  by  reference. 

The  public  also  needs  to  be  aware  that 
some  provisions  of  the  State’s  hazardous 
waste  management  program  are  not  part 
of  the  Federally  authorized  State 
program.  These  non-authorized 
provisions  are  not  part  of  the  RCRA 
Subtitle  C  program  because  they  are 
"broader  in  scope”  than  RCRA  Subtitle 
C  (see  40  CFR  271. l(i)).  As  a  result, 

State  provisions  which  are  "hroader  in 
scope”  than  the  Federal  program  are  not 
incorporated  hy  reference  for  purposes 
of  enforcement  in  40  CFR  part  272. 
Section  272.1601(c)  of  40  CFR  hsts  for 
reference  and  clarity  the  New  Mexico 
statutory  and  regulatory  provisions 
which  are  "broader  in  scope”  than  the 
Federal  program  and  whi(±  are  not, 
therefore,  part  of  the  authorized 
program  being  incorporated  by 
reference.  "Broader  in  scope” 
provisions  will  not  be  enforced  by  EPA; 
the  State,  however,  will  continue  to 
enforce  such  provisions.  Similarly,  the 
State’s  adoption  of  Federal  rules  listed 
at  40  CFR  272.1601(d)  is  not  approved 
by  EPA  and  are  not  Federally 
enforceable. 

HSWA  Provisions 

As  noted  above,  the  Agency  is  not 
amending  40  CFR  part  272  to  include 
HSWA  requirements  and  prohibitions 
that  are  immediately  effective  in  New 
Mexico  and  other  States.  Section 
3006(g)  of  RCRA  provides  that  any 
requirement  or  prohibition  of  HSWA 
(including  implementing  regulations) 
takes  effect  in  authorized  States  at  the 
same  time  that  it  takes  effect  in  non- 
authorized  States.  Thus,  EPA  has 
immediate  authority  to  implement  a 
HSWA  requirement  or  prohibition  once 
it  is  effective.  A  HSWA  requirement  or 
prohibition  supercedes  any  less 
stringent  or  inconsistent  State  provision 
which  may  have  been  previously 
authorized  by  EPA  (see  50  FR  28702, 
July  15, 1985). 

Because  of  the  vast  number  of  HSWA 
statutory  and  regulatory  requirements 
taking  effect  over  the  next  few  years, 
EPA  expects  that  many  previously 
authorized  and  incorporated  by 
reference  State  provisions  will  be 
affected.  The  States  are  required  to 
revise  their  programs  to  adopt  the 
HSWA  requirements  and  prohibitions 
by  the  deadlines  set  forth  in  40  CFR 
271.21,  and  then  to  seek  authorization 
for  those  revisions  pursuant  to  40  CFR 


part  271.  EPA  expects  that  the  States 
will  be  modifying  their  programs 
substantially  and  repeatedly.  Instead  of 
amending  40  CFR  part  272  every  time  a 
new  HSWA  provision  takes  effect  under 
the  authority  of  RCRA  section  3006(g), 
EPA  will  wait  imtil  the  State  receives 
authorization  for  its  analog  to  the  new 
HSWA  provision  before  amending  the 
State’s  40  CFR  part  272  incorporation  by 
reference.  In  the  interim,  persons 
wanting  to  know  whether  a  HSWA 
requirement  or  prohibition  is  in  effect 
should  refer  to  40  CFR  271. l(j),  as 
amended,  which  Usts  each  such 
provision. 

The  incorporation  by  reference  of 
State  authorized  programs  in  the  CFR 
should  substantially  enhance  the 
public’s  ability  to  discern  the  current 
status  of  the  authorized  State  program 
and  clarify  the  extent  of  Fede^ 
enforcement  authority.  This  will  be 
particularly  true  as  more  State  program 
revisions  to  adopt  HSWA  provisions  are 
authorized. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  1  hereby  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  It  intends  to  incorporate  by 
reference  the  decisions  already  made  to 
authorize  New  Mexico’s  program  and 
has  no  separate  effect  on  handlers  of 
hazardous  waste  in  the  State  or  upon 
small  entities.  'This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et.  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  commimity. 

List  of  Subjects  in  40  CFR  Parf  272 

Environmental  protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste  transportation, 
Hazardous  waste.  Incorporation  by 
reference,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 


requirements.  Water  pollution  control, 
Water  supply. 

Dated:  September  28, 1993. 

A.  Stanley  Meiburg, 

Acting  Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  272  is  amended 
as  follows: 

PART  272— APPROVED  STATE 
HAZARDOUS  WASTE  MANAGEMENT 
PROGRAMS 

1.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  Secs.  2002(a),  3006,  and  7004(b) 
of  the  Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended,  42  U.S.C.  6912(a), 
6926,  and  6974(b). 

2.  Subpart  GG  is  amended  by  adding 
§  272.1601  to  read  as  follows: 

1 272.1601  New  Mexico  State- 
Admlnietered  Program:  Final  Authorization. 

(a)  Pursuant  to  section  3006(b)  of 
RCRA,  42  U.S.C.  6926(b),  New  Mexico 
has  final  authorization  for  the  following 
elements  as  submitted  to  EPA  in  New 
Mexico’s  base  program  application  for 
final  authorization  which  was  approved 
by  EPA  effective  on  January  25, 1985. 
Subsequent  program  revision 
appUcations  were  approved  effective  on 
April  10, 1990,  July  25, 1990,  and 
D^ember  4, 1992. 

(b)  State  Statutes  and  Regulations.  (1) 
’The  New  Mexico  statutes  and 
regulations  cited  in  this  paragraph  are 
incorporated  by  reference  as  part  of  the 
hazardous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C. 

6921  et.  seq. 

(i)  EPA  Approved  New  Mexico 
Statutory  Requirements  Applicable  to 
the  Hazardous  Waste  Management 
Program,  September,  1993. 

(ii)  EPA  Approved  New  Mexico 
Regulatory  Requirements  Apphcable  to 
the  Hazardous  Waste  Management 
ProCTam,  September  1993. 

(^  The  following  statutes  and 
regulations  concerning  State 
enforcement,  although  not  incorporated 
by  reference,  are  part  of  the  authorized 
State  program: 

(i)  New  Mexico  Statutes  1978 
Annotated,  Hazardous  Waste  Act, 
Chapter  74,  Article  4,  (1992 
Replacement  Pamphlet),  Sections  74—4- 
4  (except  74-4-4C),  74-4-4.1,  74-4- 
4.2C  through  74-4-4.2E,  74-4-4.2G(l), 
74-4-4.2H,  74-4-4.21,  74-4-4.3  (except 
74-4-4.3A(2)  and  74-4-4.3F),  74-4-4.7, 
74-4-5,  74-4-7B,  74-4-7C,  74-4-10, 
74-4-10.1  (except  74-4-lO.lC),  74-4- 
11  through  74-4-14. 

(ii)  New  Mexico  Hazardous  Waste 
Management  Regulations, 
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Environmental  Improvement  Board 
(EIB),  HWMR-6,  as  amended,  February 
28. 1991,  New  Mexicx)  Register,  Vol.  II- 
No.  4.  Part  DC,  Sections  902  (except 
902.B.1  through  902.B.6);  and  Part  X, 
Sections  1001, 1004,  and  1005. 

(3) (i)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  Federal  program,  are  not 
part  of  the  authorized  program,  and  are 
not  incorporated  by  reference; 

(ii)  New  Mexico  Statutes  1978 
Annotated,  Hazardous  Waste  Act, 
Chapter  74.  Article  4,  (1992 
Replacement  Pamphlet),  Sections  74-4- 
3.3  and  74-4-4.2J. 

(4)  Unauthorized  State  Provisions: 

The  State's  adoption  of  the  Federal  rules 
listed  below,  while  incorporated  by 
reference  at  40  CFR  272.1601(a),  is  not 
approved  by  EPA  and  are  not 
enforceable: 


Federal  re¬ 
quirement 

Federal  Reg¬ 
ister  ref¬ 
erence 

Publication 

date 

Liability  Re- 
quremenls. 

53  FR  33938 

09/01/88 

Biennial  Report 

48  FR  3977  . 

01/28/83 

Permit  Rules: 
Settlement 
Agreement. 

48  FR  39611 

09/01/83 

Interim  Status 
Standards 
Applicabaity. 

48  FR  52718 

11/22)83 

Chloritwtaa  AB- 
phatic  Hydro¬ 
carbon  List¬ 
ing  (F024). 

49  FR  5308  . 

02/10/84 

National  In¬ 
form  Mani¬ 
fest. 

49  FR  10490 

03/20/84 

Additionally,  except  for  the  HSWA 
provisions  concerning  research, 
development  and  demonstration 
permits  (50  FR  28702;  July  15, 1985), 
New  Mexico  is  not  authorized  to 
implement  any  HSWA  rule  in  lieu  of 
EPA.  EPA  will  continue  to  enforce  the 
Federal  HSWA  standards  for  which  the 
State  is  not  authorized  until  the  State 
receives  specific  HSWA  authorization 
from  EPA. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  VI  and  the  State  of  New 
Mexico  signed  by  the  EPA  Regional 
Administrator  on  January  27, 1993,  is 
referenced  as  part  of  the  authorized 
hazcudous  waste  management  program 
under  Subtitle  C  of  RCRA,  42  U.S.C. 
6921  et.  seq. 

(6)  Statement  of  Legal  Authority. 
“Attorney  Genera’s  Statement  for  Final 
Authorization",  signed  by  the  Attorney 
General  of  New  Mexico  in  January, 
1985,  and  revisions,  supplements  and 
addenda  to  that  Statement  dated  April 
13, 1988,  September  14, 1988,  July  19, 


1989  and  July  23. 1992.  are  referenced 
as  part  of  the  authorized  hazardous 
waste  management  program  under 
Subtitle  C  of  RCRA.  42  U.S.C.  6921  et. 
seq. 

(7)  Program  Description.  The  Program 
Description  dated  and  any  other 
materials  submitted  as  part  of  the 
original  application  or  as  supplements 
thereto  are  referenced  as  part  of  the 
authorized  hazardous  waste 
management  program  under  Subtitle  C 
of  RCRA.  42  U.S.C  6921  et.  seq. 

3.  Appendix  A  to  part  272,  is 
amended  by  adding  in  alphabetical 
order.  "New  Mexico"  and  its  listing  to 
read  as  follows; 

Appendix  A  to  Part  272— State 
Requirements 


New  Mexico 

The  statutory  provisions  include; 

New  Mexico  Statutes  1978  Annotated, 
Hazardous  Waste  Act.  Chapter  74, 
Article  4.  (1992  Replacement  Pamphlet), 
Sections  74-4-2,  74-4-3  (except  74-4- 
3L.  74-4-30,  and  74-4-3R),  74-4-3.1, 
74-4-4.2.A.  74-4-4.2B,  74-4-4.2F.  74- 
4-4.2G(2).  74-4-4.3F.  74-4-7 
introductory  paragraph.  74-4-7A.  74-4- 
9,  and  74— 4-lO.lC,  as  published  by  the 
Michie  Company,  Law  Publishers,  1 
Town  Hall  Square,  Charlottesville, 
Virginia  22906-7587. 

The  regulatory  provisions  include; 
New  Mexico  Htucardous  Waste 
Management  Regulations, 

Environmental  Improvement  Board 
(EIB),  HWMR-6,  as  amended,  February 
28, 1991,  New  Mexico  Register,  Vol.  II- 
No.  4,  Parts  I  through  Part  VM;  Part  IX, 
Sections  901.  902.B.1  through  902.B.6; 
and  Part  X,  Section  1003.  Copies  of  the 
New  Mexico  regulations  can  be  obtained 
fi-om  the  New  Mexico  Register.  New 
Mexico  Information  Systems,  P.  O.  Box 
6703,  Santa  Fe,  NM  87502. 
***** 

(FR  Doc.  93-24959  Filed  10-8-93;  8:45  am] 
BILUNQ  CODE  6580-50-f 

40  CFR  Part  272 
IFRL-4783-ei 

Hazardous  Waste  Management 
Program:  Incorporation  by  Reference 
of  Approved  State  Hazardous  Waste 
Program  for  Oklahoma 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 


SUMMARY:  Under  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA),lhe  United  States 
Environmental  Protection  Agency  (EPA) 
may  grant  Final  Authorization  to  States 
to  operate  their  hazardous  waste 
management  programs  in  lieu  of  the 
Fedei^  program.  EPA  uses  title  40  Code 
of  Federal  Relations  (CFR),  part  272  to 
provide  notice  of  the  authorization 
status  of  State  programs,  and  to 
incorporate  by  reference  those 
provisions  of  the  State  statutes  and 
regulations  that  EPA  will  enforce  under 
RCRA  section  3008.  EPA  intends  to 
incorporate  by  reference  the  Oklahoma 
authorized  State  program  in  40  CFR  part 
272. 

EFFECTIVE  DATES:  This  document  will  be 
effective  December  13. 1993  unless  EPA 
publishes  a  prior  Federal  Register  (FR) 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  this  action  must 
be  received  by  the  close  of  business 
November  12, 1993.  The  incorporation 
by  reference  of  certain  Oklahoma 
statutes  and  regulations  was  approved 
by  the  Director  of  the  Federal  Raster 
as  of  December  13. 1993  in  accordance 
with  5  U.S.C.  S52(a)  and  1  CFR  part  51. 
ADDRESSES:  Written  comments  should 
be  sent  to  Dick  Thomas,  Region  6 
Authorization  Coordinator  (6H-HS), 
Grants  and  Authorization  Section, 

RCRA  Programs  Branch.  U.S.  EPA 
Region  VI,  First  Interstate  Bank  Tower  at 
Fountain  Place.  1445  Ross  Avenue,  suite 
1200,  Dallas.  TX  75202. 214/6SS-8528. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dick  Thomas.  Region  6  Authorization 
Coordinator  (6H--HS).  Grants  and 
Authorization  Section.  RCRA  Programs 
Branch,  U.S.  EPA  Region  VI,  First 
Interstate  Bank  Tower  at  Foimtain  Place, 
1445  Ross  Avenue,  suits  1200,  Dallas, 
TX  75202,  214/655-8528. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  3006  of  RCRA,  42  U.S.C.  6926 
et  seq.,  allows  the  EPA  to  authorize 
State  hazardous  waste  programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  hazardous  waste  program.  The 
purpose  of  today’s  Federal  Register 
document  is  to  incorporate  by  reference 
EPA’s  approval  of  Oklahoma's  base 
hazardous  waste  management  program 
and  its  four  revisions  to  that  program. 

On  December  27, 1984,  EPA 
published  a  Federal  Register  notice 
announcing  its  decision  to  grant  final 
authorization  for  the  RCRA  base 
program  to  the  State  of  Oklahoma  (see 
49  FR  50362).  Effective  on  June  18, 1990 
(see  55  FR  14280);  November  27, 1990 
(see  FR  39274);  June  3. 1991  (see  56  FR 
13411);  and  November  19, 1991  (see  56 
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FR  47675),  EPA  granted  Oklahoma 
additional  authorization. 

Oklahoma  is  only  authorized  for  non* 
HSWA  Federal  provisions  which  have 
been  promulgated,  through  June  30, 

1989,  in  40  CFR  124  parts  260  through 
266,  268,  and  270.  However,  the 
Oklahoma  Industrial  Waste 
Management  Regulations  include 
Federal  rules  that  were  published  in  the 
Federal  Register  between  July  1, 1989 
and  June  30, 1990.  Also,  Okl^oma  has 
adopted  but  is  not  authorized  for  the 
September  1, 1988  (53  FR  33938) 
amendments  to  40  CFR  parts  264  and 
265  addressing  liability  requirements. 
Thus,  Federal  rules  published  on 
September  1, 1988  and  between  July  1, 
1989  and  Jime  30, 1990  and  included  in 
the  State  adoption  by  reference  of 
Federd  code  at  310:270-3-2(1)  and 
310:270-3-2(4)  through  310:270-3- 
2(12)  are  not  part  of  the  State’s 
authorized  program  and  are  not 
Federally  enforceable. 

Oklahoma  is  not  yet  authorized  to 
implement  any  HSWA  requirements  in 
lieu  of  EPA.  However  in  adopting 
Federal  requirements  by  reference,  the 
State  included  in  its  adoption  certain  of 
the  HSWA-based  regulations  that  were 
promulgated  by  EPA  prior  to  July  1, 

1990.  Since  EPA  cannot  enforce  a 
State’s  requirements  which  have  not 
been  reviewed  and  approved  according 
to  the  Agency’s  authorization  standards, 
it  is  important  that  EPA  clarify  any 
limitations  on  the  scope  of  a  State’s 
approved  hazardous  waste  program. 
Thus,  in  those  instances  where  a  State’s 
method  of  adopting  Federal  law  by 
reference  has  the  effect  of  including 
imauthorized  requirements,  EPA  will 
provide  this  clarification  by:  (1) 
Incorporating  by  reference  the  relevant 
State  legal  authorities  according  to  the 
requirements  of  the  Office  of  Federal 
Register;  and  (2)  subsequently 
identifying  in  a  distinct  section  of  this 
subpart  any  req\iirements  which  while 
adopted  and  incorporated  by  reference, 
are  not  authorized  by  ERA,  and 
therefore  are  not  Feaerally  enforceable. 
With  respect  to  HSWA  requirements  for 
which  the  State  has  not  yet  been 
authorized,  EPA  will  continue  to 
enforce  the  Federal  HSWA  standards 
until  the  State  received  specific  HSWA 
authorization  from  EPA. 

On  December  31, 1991,  Oklahoma 
renumbered  its  hazardous  waste  rules. 
Rules  and  Regulations  for  Industrial 
Waste  Management,  ODH  Bulletin  0525, 
and  codified  them  at  Title  310  of  the 
Oklahoma  Administrative  Code  (OAC). 
The  table  that  follows  provides  the 
analogs  between  the  former  and 
renumbered  provisions  of  the  Oklahoma 
hazardous  waste  regulations. 


Former  Oklahoma  pro¬ 
vision’ 

Renumbered  Okla¬ 
homa  provision* 

Chapter  One  . 

Subchapter  1 

310:270-1-1 

100  . 

310:270-1-2 

110 . 

310:270-1-2 

120 . 

310:270-1-2 

130  . 

310:270-1-2 

140  . 

310:270-1-2 

150  . 

310:270-1-2 

160  (reserved) . 

170  . 

310:270-1-2 

180  . 

310:270-1-2 

Chapter  two . 

Subchapter  3 

200  . 

310:270-3-1 

210  . 

310:270-3-2 

211  . 

310:270-0-3 

220-221  . . . 

310:270-3-^{a)-(b) 

230  . 

310:270-3-5 

240  . 

310:270-3-6 

Chapter  three . 

Subchapter  5 

300  . 

310:270-5-1 

301  . 

302  . 

310:270-5-1(1) 

303  . 

304  . 

310:270-5-1(2) 

310  . 

310:270-5-3  (Re- 

320  . 

served) 

1  310:270-5-4  (Re- 

Chapter  five . 

served) 

Subchapter  9 

500  . 

310:270-9-1 

510  . 

310:270-9-2 

520  . 

310:270-9-3 

521-522  . 

310:270-9-3(a)-(b) 

530  . 

310:270-9-4 

531-532  . 

31 0:270-9-4(1  )-(2) 

540  . 

310:270-9-5 

Chapter  six . 

Subchapter  11 

600  . 

310:270-11-1 

601-606  . 

31 0:270-1 1-1(a)-(f) 

610  . 

310:270-11-2 

611-612  . 

310:270-11 -2(a)- 

620  . 

(b) 

310:270-11-3 

621-624  . 

310:270-11-3(8)- 

630  . 

(b) 

310:270-11-4 

631-637  . 

310:270-11-4(8)- 

Chapter  seven . 

(9) 

Subchapter  1 1 , 

700  . 

310:270-13 

701-703  . 

31 0:270-1 3-1  (ah 

710  . . . 

(c) 

310:270-13-2 

711-713  . 

31 0:270-1 3-2(ah 

720  . 

(c) 

1  310:270-13-3 

730  (reserved) . 

740  . . . . 

310:270-13-4 

741-743  . 

31 0:270-1 3-4(bh 

330  . 

(d) 

310:270-5-5  (Re- 

Chapter  four . 

served) 
Subchapter  7 

400  . 

310:270-7-1 

410  . 

t  310:270-7-2 

420  . 

310:270-7-3 

430  . . . 

1  310-.270-7-4 

'  Rules  and  RMutations  for  Industrial  Waste 
Management,  OOH  Bulletin  0525,  as 
amef>ded,  June  29, 1989,  effective  August  17, 
1989;  April  12,  1990,  effective  June  4,  1990; 
and  June  21, 1990,  effective  August  9, 1990. 


2  industrial  Waste  Management  Regulations, 
Chapter  270,  Title  310  The  Oklahoma 
Administrative  Code,  (SUBCHAPTERS  1 
through  19,  Sections  310:270-1-1  through 
310:270-19-34),  (codified  December  31, 
1991) 

EPA  provides  both  notice  of  its 
approval  of  State  programs  in  40  CFR 
part  272  and  incorporates  by  reference 
therein  the  State  statutes  and 
regulations  that  EPA  will  enforce  under 
section  3008  of  RCRA.  This  effort  will 
provide  clearer  notice  to  the  public  of 
the  scope  of  the  authorized  program  in 
Oklahoma.  Such  notice  is  particularly 
important  in  light  of  the  Hazardous  and 
Solid  Waste  Act  Amendments  of  1984 
(HSWA),  Public  Law  98-618.  Revisions 
to  State  hazardous  waste  programs  are 
necessary  when  Federal  statutory  or 
regulatory  authority  is  modified. 

Because  HSWA  extensively  amended 
RCRA,  State  programs  must  be  modified 
to  reflect  those  amendments.  By 
incorporating  by  reference  the 
authorized  Okl^oma  program  and  by 
amending  the  Code  of  Federal 
Regulations  whenever  a  new  or  different 
set  of  requirements  is  authorized  in 
Oklahoma,  the  status  of  Federally 
approved  requirements  of  the  Oklahoma 
program  will  be  readily  discernible. 

The  Agency  will  only  enforce  those 
provisions  of  the  Oklahoma  hazardous 
waste  management  program  for  which 
authorization  approval  has  been  granted 
by  EPA.  This  document  incorporates  by 
reference  of  State  hazardous  waste 
statutes  and  regulations  and  clarifies 
which  of  these  provisions  are  included 
in  the  authorize  and  Federally 
enforceable  program.  Concerning 
HSWA,  some  State  requirements  may  be 
similar  to  HSWA  requirements  that  are 
in  effect  vmder  Federal  statutory 
authority  in  that  State.  However,  a 
State’s  HSWA-type  requirements  are  not 
authorized  and  will  not  be  codified  into 
the  CFR  imtil  the  Regional 
Adminisfyator  publishes  his  final 
decision  to  authorize  the  State  for 
specific  HSWA  requirements.  Until 
such  time,  EPA  will  enforce  the  HSWA 
requirements  and  not  the  State  analogs. 

Oklahoma  Authorized  Hazardous 
Waste  Program 

To  incorporate  by  reference  the 
Oklahoma  authorized  hazardous  waste 
program,  EPA  intends  v*.  '  subpart  LL 

to  40  CFR  part  272.  The  Stale  aiatutes 
and  regulations  are  incorporated  by 
reference  at  40  CFR  272.1851(a)  and  the 
Memorandum  of  Agreement,  the 
Attorney  funeral’s  Statement  and  the 
Program  Description  are  referenced  at 
40  CFR  272.1851(e),  (f)  and  (g), 
respectively. 
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The  Agency  retains  the  authority 
under  sections  3007,  3008,  3013  and 
7003  of  RCRA  to  undertake  enforcement 
actions  in  authorized  States.  With 
respect  to  such  an  enforcement  action, 
the  Agency  will  rely  on  Federal 
sanctions.  Federal  inspection 
authorities,  and  the  Federal  ' 
Administrative  Procedxire  Act  rather 
than  the  authorized  State  analogues  to 
these  requirements.  Therefore,  the 
Agency  does  not  intend  to  incorporate 
by  reference  for  purposes  of 
enforcement  such  particular,  authorized 
Oklahoma  enforcement  authorities. 
Section  272.1851(b)  of  40  CFR  lists 
those  authorized  Oklahoma  authorities 
that  are  part  of  the  authorized  program 
but  are  not  incorporated  by  reference. 

Some  provisions  of  the  State’s 
hazardous  waste  management  program 
are  not  part  of  the  Federally  authorized 
State  program.  These  non-authorized 
provisions  are  not  part  of  the  RCRA 
Subtitle  C  program  because  they  are 
“broader  in  scope”  than  RCRA  Subtitle 
C  (see  40  CFR  271. l(i)).  As  a  result, 

State  provisions  which  are  “broader  in 
scope”  than  the  Federal  program  are  not 
incorporated  by  reference  for  purposes 
of  enforcement  in  40  CFR  part  272. 
Section  272.1851(c)  of  40  CFR  lists  for 
reference  and  clarity  the  Oklahoma 
statutory  and  regulatory  provisions 
which  are  “broader  in  scope”  than  the 
Federal  program  and  whidi  are  not, 
therefore,  part  of  the  authorized 
program  being  incorporated  by 
reference.  "Broader  in  scope” 
provisions  will  not  be  enforced  by  EPA; 
the  State,  however,  will  continue  to 
'  enforce  such  provisions.  Similarly,  the 
State’s  adoption  of  Federal  rules  listed 
at  40  CFR  272.1851(d)  is  not  approved 
by  EPA  and  are,  therefore,  not  part  of 
the  Federally  enforceable  program. 

HSWA  Provisions 

As  noted  above,  the  Agency  is  not 
amending  40  CFR  part  272  to  include 
HSWA  requirements  and  prohibitions 
that  are  immediately  effective  in 
Oklahoma  and  other  States.  Section 
3006(g)  of  RCRA  provides  that  any 
requirement  or  prohibition  of  HSWA 
(including  implementing  regulations) 
takes  effect  in  authorized  States  at  the 
same  time  that  it  takes  effect  in  non- 
authorized  States.  Thus,  EPA  has 
immediate  authority  to  implement  a 
HSWA  requirement  or  prohibition  once 
it  is  effective.  A  HSWA  requirement  or 
prohibition  supersedes  any  less 
stnngent  or  inconsistent  State  provision 
which  may  have  been  previously 
authorized  by  EPA  (see  50  FR  28702, 
July  15,  1985), 

Because  of  the  vast  number  of  HSWA 
statutory  and  regulatory  requirements 


taking  effect  over  the  next  few  years, 

EPA  expects  that  many  previously 
authorized  and  incorporated  by 
reference  State  provisions  will  be 
affected.  The  States  are  required  to 
revise  their  programs  to  adopt  the 
HSWA  requirements  and  prohibitions 
by  the  deadlines  set  forth  in  40  CFR 
271.21,  and  then  to  seek  authorization 
for  those  revisions  pursuant  to  40  CFR 
part  271.  EPA  expects  that  the  States 
will  be  modifying  their  programs 
substantially  and  repeatedly.  Instead  of 
amending  40  CFR  part  272  every  time  a 
new  HSWA  provision  takes  effect  under 
the  authority  of  RCRA  3006(g),  EPA  will 
wait  until  the  State  receives 
authorization  for  its  analog  to  the  new 
HSWA  proxdsion  before  amending  the 
part  of  40  CFR  part  272  applicable  to  the 
State’s  incorporation  by  reference.  In  the 
interim,  persons  wanting  to  know 
whether  a  HSWA  requirement  or 
prohibition  is  in  effect  should  refer  to  40 
CFR  271. l(j),  as  amended,  which  lists 
each  such  provision. 

The  incorporation  by  reference  of 
State  authorized  programs  in  the  CFR 
should  substantially  enhance  the 
public’s  ability  to  discern  the  current 
status  of  the  authorized  State  program 
and  clarify  the  extent  of  Federal 
enforcement  authority.  This  will  be 
particularly  true  as  more  State  program 
revisions  to  adopt  HSWA  provisions  are 
authorized. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  It  intends  to  incorporate  by 
reference  the  decisions  already  made  to 
authorize  Oklahoma’s  program  and  has 
no  separate  effect  on  handlers  of 
hazardous  waste  in  the  State  or  upon 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Compliairce  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 


List  of  Subjects  in  40  CFR  Part  272 

Environmental  Protection 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste  transportation. 
Hazardous  waste.  Incorporation  by 
reference,  Indian  lands. 
Intergovernmental  relations.  Penalties 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control 
Water  supply. 

Dated;  September  23, 1993. 

Joe  D.  Winkle, 

Acting  Regional  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  272  is  amended 
as  follows: 

PART  272— APPROVED  STATE  ' 
HAZARDOUS  WASTE  MANAGEMENT 
PROGRAMS 

1.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  Secs.  2002(a),  3006,  and  7004(b) 
of  the  Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended,  42  U.S.C.  6912(a), 
6926,  and  6974(b). 

2.  Subpart  LL  is  amended  by  adding 
§  272.1851  to  read  as  follows: 

§272.1851  Oklahoma  State-Administered 
Program:  Final  Authorization. 

(a)  Pursuant  to  section  3006(b)  of 
RCRA,  42  U.S.C.  6926(b),  Okl^oma  has 
final  authorization  for  the  following 
elements  as  submitted  to  EPA  in 
Oklahoma’s  base  program  application 
for  final  authorization  which  was 
approved  by  EPA  effective  on  January 
10, 1985.  Subsequent  program  revision 
applications  were  approved  effective  on 
Jime  18, 1990,  November  27, 1990,  June 
3, 1991,  and  November  19, 1991. 

(b)  State  Statutes  and  Regulations.  (1) 
the  Oklahoma  statutes  and  regulations 
cited  in  this  paragraph  are  incorporated 
by  reference  as  part  of  the  hazardous 
waste  management  program  imder 
Subtitle  C  of  RCRA,  42  U.S.C.  6921  et 
seq. 

(1)  EPA  Approved  Oklahoma  Statutory 
Requirements  Applicable  to  the 
Hazardous  Waste  Management  Program, 
September,  1993. 

(ii)  EPA  Approved  Oklahoma 
Regulatory  Requirements  Applicable  to 
the  Hazardous  Waste  Management 
Program,  September,  1993. 

(2)  The  following  statutes  and 
regulations  concerning  State 
enforcement,  although  not  incorporated 
by  reference,  are  part  of  the  authorized 
State  program: 

(i)  Okl^oma  Controlled  Industrial 
Waste  Disposal  Act,  63  O.S.  1991, 
Sections  1-2001.1, 1-2003, 1-2003.1, 1- 
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2004  (except  1-2004(19)  through  1- 
2004(21)  end  1-2004(27)  throt^b  1- 
2004(34]).  1-2004.1, 1-2004.2, 1-2005, 
1-2005.1, 1-2005.3, 1-2006, 1- 
2006.1(A),  1-2007, 1-2008(A),  1- 
2008(G).  1-2008(H)(1).  1-2009.1(8),  1- 
2011, 1-2012, 1-2012.1, 1-2013,  and  1- 
2013.1. 

(ii)  Industrial  Waste  Management 
Regulations,  Chapter  270,  Tide  310  The 
Oldahoma  Administrative  Code, 
December  31, 1991:  Subchapter  3, 
Section  310:270-3-2(1);  Subchapter  11, 


Secticms  310:270-ll-l(aM6).  310:270- 
ll-^l(e).  310:270-11-2;  Subdiapter  13, 
310:270-13-1,  and  310:270-13-3. 

(3)  The  following  statutory  and 
regulatory  provisions  are  broader  in 
scope  than  the  Federal  program,  are  not 
part  of  the  authorized  program,  and  ere 
not  incorporated  by  reference: 

(i)  Okl^oma  Controlled  Industrial 
Waste  Disposal  Act,  69  O.S.  1991, 
Sections  1-2005.2  and  1-2005.3A. 

(ii)  Industrial  Waste  Regulations, 
Chapter  270,  Title'310  The  Oklahoma 


Administrative  Code,  December  31, 
1991:  Subdiapter  11,  Sections  310:270- 
ll-l(c)  portion  addressing  application 
fees,  310:270-1  l-l(d)  portion 
addressing  application  fees;  Subchapter 
13,  Section  310:270-13-4;  and 
Subchapter  17. 

(4)  Unauthorized  State  Provisions: 
The  State’s  adoption  of  the  Federal  rules 
listed  below,  while  incorporated  by 
reference  at  40  CFR  272.1851(a),  is  not 
approved  by  EPA  and  are,  therefore,  not 
enforceable: 


Federal  requirement 

Federal  Register  ref- 
erertce 

Publication 

date 

Liability  Requirements . . . . . . . . . 

Delay  of  Closure  Period  fo^  i4€uafdous  Waste  Management  Faculties  . 

53  FR  33938 

54  FR  33376 

09/01/88 

08/14/89 

MNng  Waste  FxcAislon  • . . , . 

54  FR  36592 

09/01/89 

Tesdrig  and  Monitoring  Acbvittes  . . . . . . . . - . - . 

54  FR  40260 

09/29/89 

Mining  Waste  Exclusi^  II . - . . - . . ................. . . . 

55  FR  2322 

01/23/90 

Mediation  of  F019  Listing  . ! . . . . . . . 

Testirrg  arxj  Monitoring  Activities;  TechnIcsJ  Corrections  _ _ _ _ _ _  _ _ _ _ 

55  FR  5340 

55  FR  8948 

02/14/90 

03/09/90 

Criteria  for  Ustirrg  To:^  Wastes;  Technicai  Amendment _ _ _ _ _ _ _ _ _ _ _ - . 

55  FR  18726 

05/04/90 

Land  Disposal  Restrictions  lor  Third  Scheduled  Wastes  {Nor>-HSWA)  _  . . . . . . 

55  FR  22520 

06/01/90 

Additionally,  Oklahoma  is  not  yet 
authorized  to  implement  any  HSWA 
requirements  in  lieu  of  EPA.  EPA  will 
continue  to  enforce  the  Federal  HSWA 
standards  until  the  State  receives 
S{>ecific  HSWA  authorization  from  EPA. 

(5)  Memorandum  of  Agreement.  The 
Memorandum  of  Agreement  between 
EPA  Region  VI  and  the  State  of 
Oklahoma  signed  by  the  EPA  Regional 
Administrator  on  March  22, 1991,  is 
referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
imder  Subtitle  C  of  RC^,  42  U.S.C. 

6921  et  seq. 

(6)  Statement  of  Legal  Authority. 
"Attorney  Generd’s  Statement  for  Final 
Authorization”,  signed  by  the  Attorney 
General  of  Oklahoma  on  January  20, 

1984  and  revisions,  supplements  and 
addenda  to  that  Statement  dated  January 
14, 1988  (as  amended  July  20, 1989, 
December  22, 1988  (as  amended  Jxme  7, 
1989  and  August  14, 1990),  November 
20, 1989,  and  September  16, 1990,  are 
referenced  as  part  of  the  authorized 
hazardous  waste  management  program 
under  Subtitle  C  of  RC^,  42  U.S.C 
6921  et  seq. 

(7)  Program  Description.  The  Program 
Description  dated  and  any  other 
materials  submitted  as  part  of  the 
original  application  or  as  supplements 
thereto  are  referenced  as  part  of  the 
authorized  hazardous  waste 
management  program  under  Subtitle  C 
of  RCRA,  42  U.S.C  6021  et  seq. 

3.  Appendix  A  to  part  272  is  amended 
by  adding  in  alphabetical  order, 
"Oklahoma”  and  its  listing  to  read  as 
follows: 


Appendix  A  to  Part  272 — State 
Requirements 

•  •  *  •  « 

Oklahoma 

The  statutory  provisions  include: 

Oklahoma  Controlled  Industrial  Waste 
Disposal  Act,  63,  O.S.  1991,  Sections  1-2002, 
1-2006.1  (except  1-2006.1(A)),  1-2008(B) 
through  1-2008(F),  1-2008(H}(2).  1- 
2008(H)(3),  1-2009, 1-2009.1  (except  1- 
2009.1(B)(2)).  1-2010, 1-2012.3, 1-2014(A). 
1-2014(B)  (except  the  last  sentence),  1- 
2014(C)(2),  1-2014(D).  1-2014(E)  and  1- 
2014.2. 

Copies  of  the  Oklahoma  statutes  that  are 
incorporated  by  reference  are  available  from 
West  Publishing  Company,  50  West  Kellogg 
Boulevard,  P.O.  Box  MSZ6,  St  Paul, 
Minnesota  55164-0526. 

The  regulatory  provisiorts  include: 

Industrial  Waste  Management  Regulations, 
Chapter  270,  Title  310  The  Oklahoma 
Administrative  Code,  December  31, 1991: 
Subchapter  1,  Section  310:270-1-2 
(excluding  definitions  for  "Armulus",  "Cone 
of  influence",  "Fresh  water”  and  "Maximum 
total  pressure  gradient");  Subchapter  3, 
Sections  310:270-3-1  (excluding  the  phrase 
"and  the  Underground  Injection  Control 
Program,  as  amended  through  July  1, 1990), 
310:270-3-2  introductory  paragraph, 
310:270-3-2(4)  through  310:270-3-2(12), 
310:270-3-4(a),  310:270-3-5  (excluding  the 
phrase  "40  CFR  144.3, 40  CFR  146.3,  or"), 
310:270-3-6;  Subchapter  5  (except  310:270- 
5-2);  Subchapter  7;  Subchapter  9  (except 
310:270-9-6  and  310:270-9-7);  Subchapter 
11,  Sections  310:270-ll-l{a).  310-.270-11- 
1(a)(1)  first  sentence,  310:270-ll-l(a)(2), 
310:270-ll-l(aM3).  310:270-ll-l(b), 
310:270-ll-l(c)  introductory  paragraph 
(except  the  phim  “the  application  foe  and"), 
310:270-ll-1(cXl)  throu^  310:270-11- 
1(c)(3).  310:270-ll-1(d)  Introductory 


paragraph  (except  the  phrase  “the 
appUcation  foe  and").  310:270-1  l-l(dKl). 
310:270-1  l-l(d)(2)  (except  the  references 
"144, 146,”),  310;270-ll-l(f).  310:270-11-3, 
310:270-ll-4(a)  through  310:270-ll-4(e); 
and  Subchapter  13,  Se^ons  310:270-13-2 
introductory  parmraph,  310:270-13-2(1)  and 
310:270-13-2(2)  first  sentence. 

Copies  of  the  Oklahoma  regulations  that 
are  incorporated  by  reference  can  be  obtained 
firom  The  Oklahoma  Register,  Office  of 
Administrative  Rules,  Secretary  of  State,  101 
State  Capitol,  Oklahoma  Qty,  Oklahoma 
73105. 

•  •  «  *  « 

(FR  Doc.  93-24960  Filed  10-8-93;  8:45  am] 
MUJNQ  cooe  asso-sa-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Larul  Management 

43  CFR  Public  Land  Order  7000 

[NM-OI 0-421 0-06;  NMNM  86979] 

Withdrawal  of  Public  Lands  for  the 
OJito  Area  of  Critical  Environmental 
Concern;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  Older  withdraws  7,320 
acres  of  public  lands  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Bureau  of  Land  Man^ement  to 
protect  the  paleontologies,  geological, 
recreational,  cultural,  watershed,  and 
scenic  values  of  the  Ojito  Area  of 
Critical  Environmented  Concern.  The 
lands  have  been  and  will  remain  open 


Federal  Register  /  Vol.  58,  No.  195/  Tuesday,  October  12,  1993  /  Rules  and  Regulations  52683 


to  mineral  leasing,  except  the  portion  of 
the  Ojito  Wilderness  Study  Area  that 
overlaps  the  Ojito  Area  of  Critical 
Environmental  Concern,  which  is  not 
currently  open  to  leasing. 

EFFECTIVE  DATE:  October  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debby  Lucero,  BLM  Rio  Puerco 
Resource  Area,  435  Montano  Road  NE., 
Albuquerque,  New  Mexico  87107,  505- 
761-8787. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)), 
but  not  horn  leasing  under  the  mineral 
leasing  laws,  to  protect  the  Bureau  of 
Land  Management’s  Ojito  Area  of 
Critical  Environmental  Concern: 

New  Mexico  Principal  Meridian 
T.  15  N.,  R.  1  E., 

Sec.  17,  EViEMi.  NWV4NEV4,  and  WV2: 

Sec.  18,  E»/i,  and  SWV4: 

Sec.  19; 

Sec.  20,  E'/iNEV4.  W»/4,  and  SEV4; 

Sec.  21; 

Sec.  28,  N'/i; 

Sec.  29; 

Sec.  30; 

Sec.  31; 

Sec.  32,  SWV4NEV4,  SEV4SWV4,  and 
WV2SEV4. 

T.  15  N..  R.  1  W., 

Sec.  13; 

Sec.  24; 

Sec.  25; 

Sec.  36,  SWV4NEV4,  SEV4NWV4. 

NEV4SWV4,  and  NWV4SEV4. 

The  areas  described  aggregate  7,320  acres 
in  Sandoval  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  ^e  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  September  29, 1993. 

Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  93-24861  Filed  10-8-93;  8:45  am] 
BILUNQ  CODE  4310-FB-M 


43  CFR  Public  Land  Order  7001 

[AK-932-4210-06;  AA-6037] 

Partial  Revocation  of  Executive  Order 
No.  3406,  Dated  February  13, 1921; 
Aiaska 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  revokes  an 
Executive  order  insofar  as  it  affects 
approximately  858.84  acres  of  National 
Forest  System  lands  withdrawn  for  use 
by  the  Coast  Guard,  Department  of 
Transportation,  for  the  Point  Arden 
Lighthouse,  the  Spanish  Islands 
Lighthouse,  and  the  Tonki  Cape 
Lighthouse.  The  lands  are  no  longer 
needed  for  the  purpose  for  which  they 
were  withdrawn.  'The  lighthouses  at 
Point  Arden  and  Spanish  Islands  are 
located  within  the  Tongass  National 
Forest.  The  land  withdrawn  for  the 
Point  Arden  Lighthouse  is  part  of  the 
Admiralty  Island  National  Monument 
and  the  Admiralty  Island  National 
Monument  Wilderness,  and  the  land 
withdrawn  for  the  Spanish  Islands 
Lighthouse  is  part  of  the  Coronation 
Island  Wilderness,  as  established  and 
designated  by  the  Alaska  National 
Interest  Lands  Conservation  Act  of  1980. 
The  lands  at  Point  Arden  and  Spanish 
Islands  remain  withdrawn  from  all 
forms  of  entry,  appropriation,  or 
disposal  under  tne  public  land  laws, 
and  will  continue  to  be  subject  to  the 
terms  and  conditions  of  the  Tongass 
National  Forest  reservation.  The  land 
withdrawn  for  the  Tonki  Cape 
Lighthouse  is  located  within  the 
Chugach  National  Forest,  and  has  been 
conveyed  out  of  Federal  ownership. 
This  action,  as  it  afreets  Tonki  Cape,  is 
for  record-clearing  purposes  only. 

EFFECTIVE  DATE:  October  12, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  No.  13, 
Anchorage.  Alaska  99513-7599,  907- 
271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  ordered  as  follows: 

1.  Executive  Order  No.  3406,  dated 
February  13, 1921,  which  withdrew 
National  Forest  System  lands  for 
lighthouse  purposes,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  lands: 

Copper  River  Meridian 


Tongass  National  Forest 

(a)  Point  Arden  Lighthouse 

Located  within  Tps.  43  S.  Rs.  68  and  69  E., 
described  as  Tracts  A  and  B  of  U.S. 

Survey  No.  1632,  excluding  the 
following  parcel: 

Beginning  at  U.S.L.M.  1632,  as  shown  on 
U.S.  Survey  No.  1632,  which  is  situated 
at  approximate  latitude  58°09'05"  N., 
longitude  134*10'16"  W.; 

Thence  N.  60°  W.  to  mean  high  water  line; 
Thence  easterly  along  the  mean  high  water 
line  to  a  point  S.  60°  E.  from  U.S.LM. 
1632; 

Thence  N.  60°  W.  to  the  point  of  beginning, 
containing  approximately  5  acres. 

The  area  described  contains  approximately 
385.84  acres. 

(b)  Spanish  Islands  Lighthouse 

Located  within  protracted  secs.  10  and  15  of 
T.  68  S.,  R.  73  E.,  situated  at  approximate 
latitude  55°59'  N.,  longitude  134°06'  W., 
excluding  the  following  parcel; 

Beginning  at  a  point  100  feet  true  south  of 
the  existing  Spanish  Island  Lighthouse; 
Thence  along  the  true  east-west  line  to  the 
mean  high  water  lines  on  the  east  and 
west  shores  of  the  northern  most  Spanish 
Island.  All  land  located  north  of  this 
east-west  line.  Including  islets  and  reefs, 
containing  approximately  2  acres. 

The  area  described  contains  approximately 
103  acres. 

Seward  Meridian 
Chugach  National  Forest 

(c)  Tonki  Cape  Lighthouse 

A  parcel  of  land  located  within  sec.  19  of 
partially  surveyed  T.  21  S.,  R.  16  W.,  and 
secs.  13  and  23  of  partially  surveyed  T.  21 
S.,  R.  17  W.,  situated  at  approximate  latitude 
58°20'  N.,  longitude  152°00'  W.,  more 
particularly  described  as: 

All  that  part  of  the  cape  lying  north  of  a 
true  east  and  west  line,  south  true  one 
nautical  mile  for  high  water  line  at  the 
northern  extremity  of  the  cape,  including  all 
outlying  islands,  islets  and  rocks.  The  area 
described  contains  approximately  370  acres. 

The  areas  described  aggregate  a  total  of 
approximately  858.84  acres. 

2.  The  land  described  in  paragraph 
1(a),  Point  Arden  Lighthouse,  is  part  of 
the  Admiralty  Island  National 
Monument  and  the  Admiralty  Island 
National  Monvunent  Wilderness,  and 
the  land  described  in  paragraph  1(b), 
Spanish  Islands  Lighthouse,  is  part  of 
the  Coronation  Island  Wilderness, 
pursuant  to  sections  503,  703,  and  707 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  94  Stat.  2399,  2418, 
and  2421,  and  remains  withdrawn  from 
,  all  forms  of  entry,  appropriation,  or 
disposal  under  the  public  land  laws. 
Any  of  the  land  described  in  paragraph 
1(a)  that  may  be  outside  of  the 
Admiralty  Island  National  Monument  or 
the  Admiralty  Island  National 
Monument  Wilderness,  will  remain 
withdrawn  from  all  forms  of  entry. 
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appropriation,  or  disposal  under  the 
public  land  laws  tmtil  a  further  opening 
order  is  publidied. 

Dated:  September  29, 1993. 

Bob  Arautrong. 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  93-24864  Filed  10-8-93;  8:45  am] 
BIUMO  COOC  4ai»^IA-M 


43  CFR  Public  Land  Order  7002 
[UT-942-4210-06;  U-4061,  U-2036] 

Partial  Revocation  of  Executive  Order 
Na  5327  and  Public  Land  Order  No. 
4522;  Utah 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order,  revokes  two  oil 
shale  withdrawal  orders  insofar  as  they 
affect  50  acres  of  public  land.  The  land 
is  no  longer  needed  for  the  purpose  of 
the  with^wals,  and  the  revocation  is 
necessary  to  permit  disposal  of  the  land 
to  the  State  of  Utah  pursuant  to  a 
Quantity  Grant  Selection  application. 
The  land  has  been  and  will  continue  to 
be  open  to  oil  and  gas  leasing. 

EFFECTIVE  DATE:  October  12, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Massey,  BLM  Utah  State  Office, 
P.O.  Box  45155,  Salt  Lake  Qty,  Utah 
84145-0155,  801-539-4119. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 

1714  (1988),  it  is  hereby  ordered  as 
follows: 

1.  Executive  Order  No.  5327,  and 
Public  Land  Order  No.  4522,  which 
withdrew  oil  shale  deposits  and  the 
lands  containing  such  deposits  for 
protection  of  oil  shale  values,  are  hereby 
revoked  insofar  as  they  affect  the 
following  described  land: 

Salt  Lake  Meridian 
T.  5  S.,  R.  19  B., 

Sec.  12,  SEVtNWV*  and 
NV»N’/iSWV4NEV4. 

The  area  described  contains  50  acres  in 
Uintah  (bounty. 

2.  At  9  a.m.  October  12, 1993,  the  land 
will  be  opened  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provision  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  October 
12, 1993,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  ordm*  of  filing. 


3.  At  9  ajn.  on  October  12, 1993,  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  ri^ts,  the 
provision  of  existing  withdrawal,  other 
segregations  of  rect^,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  ri^t  of  possession  are 
governed  by  State  law  where  not  in 
conflict  wiffi  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  September  29, 1993. 

Bob  Annetrong, 

Assistant  Secretoiy  of  the  Interior. 

[FR  Doc  93-24860  Filed  10-8-93;  8:45  am) 

BtUJNQ  coot  4S10-CKMI 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Traneit  Administration 
49  CFR  Part  604 

Charter  Service  Regulation;  Technical 
Amendments 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Final  rule;  technical 
amendments. 

SUMMARY;  This  document  makes  two 
technical  amendments  in  the  Federal 
Transit  Administration  (FTA)  Charter 
Service  Regulation.  The  first  amends  the 
final  rule  establishing  the  charter 
services  demonstration  program 
mandated  by  section  3040  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act,  by  extending  the 
program  through  October  31, 1994.  This 
extension  is  necessary  to  accommodate 
participants  who  were  unable  to  begin 
their  demonstration  programs  on  the 
effective  date  of  August  9, 1993.  It  will 
allow  them  to  conduct  their  programs 
for  a  full  12'month  period  banning  at 
any  time  after  the  effective  date  of  the 
rule  and  ending  on  October  31, 1994. 
The  second  amends  the  regulation  to 
reflect  a  delegation  to  the  Re^onal 
Administrators  of  responsibility  for 
deciding  complaints  filed  by  interested 
parties. 

EFFECTIVE  DATE:  October  12, 1993. 


FOR  FURTMER  MFORMATION  CONTACT:  Rita 
Daguillard,  Deputy  Assistant  Chief 
Counsel  fw  Gemral  Law,  FTA  Office  of 
Chief  Counsel,  (202)  366-1936. 
SUPPLEMENTARY  MFORMATION:  A  final 
rule  published  in  the  Federal  Register 
on  July  9, 1993  (58  FR  36894), 
established  a  charter  services 
demonstration  program  which  would 
allow  transit  operators  to  provide 
charter  services  to  meet  the  needs  of 
governmenL  dvic,  charitable  and  other 
community  activities,  as  directed  W 
section  3040  of  the  Intermodal  Surmca 
Transportation  Effidency  Act  Under 
the  program,  redpients  in  eig^t  sites 
within  four  States  will  be  allowed  to 
provide  direct  charter  services  as 
determined  by  local  officials.  The  rule 
provided  that  the  demonstration 
program  would  be  conducted  finm 
August  9, 1993,  to  August  9, 1994. 

B^use  of  spedfic  local 
drcumstances,  however,  certain 
participants  were  unable  to  begin  their 
demonstration  programs  on  the  effective 
date  of  August  9, 1993.  In  order  to 
provide  these  partidpants  with  a  full 
12-month  implementation  period,  the 
FTA  is  extending  the  program  through 
October  31, 1994.  Therefore, 
partidpants  may  provide  the  services 
descried  in  49  QH  604.9(b)(8)  for  any 
12  month  period  beginning  at  any  time 
after  the  effective  date  of  the  rule  and 
ending  on  October  31, 1994.  By 
allowing  each  partidpant  a  fuU  12- 
month  implementation  period,  FTA 
believes  that  it  will  be  able  to  more 
effectively  evaluate  each  local  program, 
taking  full  account  of  seasonal 
variations. 

This  document  also  amends  Subpart 
B  (“Complaint  Process”)  of  49  CFR  part 
604  (spedfically  sections  604.15 
throu^  604.21)  to  reflect  a  delegation  to 
the  FTA  Regional  Administrators  of 
responsibility  for  deciding  complaints 
fil^  by  interested  jiarties.  This 
delegation  became  effective  on 
December  1, 1992,  under  FTA  Order 
1100.50,  Change  2  (“FTA  Delegations  of 
Authority”),  which  provided  for 
increased  regional  authority.  Thus, 
“Regional  Administrator”  will  be 
substituted  for  “Chief  Counsel” 
wherever  it  appears  in  siibpart  B  of  49 
CFR  part  604. 

VI.  R^ulatory  Impacts  and  Assurances 
A.  Executive  Order  12291 

FTA  has  determined  that  this  action 
is  not  major  within  the  meaning  of 
Executive  Order  12291  or  significant 
within  the  meaning  of  Department  of 
Transportation  regulatory  polides  and 
procedures.  Since  this  find  rule  makes 
only  technical  amendments  to  current 
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regulatory  languages,  it  is  anticipated 
that  the  economic  impact  of  this 
rulemaking  will  be  minimal;  therefore,  a 
full  regulatory  evaluation  is  not 
required.  * 

B.  Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b),  as 
added  by  the  Regulatory  Flejdbility  Act, 
Pub.  L.  96-354,  the  FTA  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  within  the  mecming  of  the  Act. 

C.  Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq. 

D.  Federalism 

This  action  has  been  reviewed  imder 
Executive  Order  12612  on  Federalism 
and  the  FTA  has  determined  that  it  does 
not  have  implications  for  principles  of 
Federalism  that  warrant  the  preparation 
of  a  Federalism  Assessment.  If 
promulgated,  this  rule  will  not  limit  the 
policy  making  or  administrative 
discretion  of  the  States,  nor  will  it 
impose  additional  costs  or  burdens  on 
the  States,  nor  will  it  affect  the  States’ 
abilities  to  discharge  the  traditional 
State  governmental  functions  or 
otherwise  a^ct  any  aspect  of  State 
sovereignty. 

List  of  Subjects  in  49  CFR  Part  604 

Bus,  Grant  programs — ^transportation. 
Mass  transportation.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  described 
in  the  preamble,  title  49,  Code  of 
Federal  Regulations,  part  604,  Charter 
Service,  is  amended  as  follows; 

PART  604-{AMENDED] 

1.  The  authority  citation  for  part  604 
continues  to  read  as  follows: 

Authorit3r:  Federal  Transit  Act,  as  amended 
(49  U.S.Q  1601  et  seq.);  23  U.S.C.  103(e)(4), 
142(a),  and  142(c);  and  49  CFR  1.51. 


2.  Section  604.9  is  amended  by 
revising  paragraph  (b)(8)(iv)  to  read  as 
follows: 

§604.9  Charter  service. 
***** 

(b)(8)  *  *  * 

(iv)  The  service  described  in  this 
subsection  may  be  provided  only  during 
the  demonstration  program  to  be 
conducted  for  any  12-month  period 
between  August  9, 1993,  and  October 
31, 1994,  in  the  following  sites: 

(A)  Monterey,  California; 

(B)  Oklahoma  City,  Oklahoma; 

(C)  St.  Louis,  Missouri; 

(D)  Yolo  County,  California; 

(£)  Four  sites  within  the  State  of 
Michigan  to  be  selected  by  the  Michigan 
Department  of  Transportation  and 
approved  by  the  Federal  Transit 
Administration  prior  to  the  start  of  the 
demonstration  program. 

3.  Section  604.15  through  604.21  is 
amended  by  removing  the  phrase  “Chief 
Coimsel”  and  inserting  in  its  place 
“Regional  Administrator"  wherever  it 
appears. 

Issued:  October  6, 1993. 

Grace  Cnmican, 

Deputy  Administrator. 

IFR  Doc.  93-24956  Filed  10-8-93;  8:45  am] 

BiUJNG  CODE  4910-47-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

[Docket  No.  930497-3097;  I J).  052093C] 

Summer  Flounder  Fishery;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conunerce. 

ACTION:  Final  rule;  corrections. 

SUMMIARY:  On  September  24, 1993  (58 
FR  49937),  a  fin^  rule  was  published  to 
implement  the  conservation  and 


management  measures  prescribed  in 
Amendment  4  to  the  Fishery 
Management  Plan  for  the  Summer 
Flotmder  Fishery  (FMP).  Amendment  4 
revised  the  percentage  of  the 
commercial  quota  allocated  to  each  state 
and  the  manner  in  which  1994  state 
quotas  will  be  adjusted  for  quota 
overages  that  may  occur  in  1993.  This 
document  clarifies  the  relationship 
between  the  emergency  interim  rule 
published  on  May  7, 1993  (58  FR 
27214);  the  emergency  interim  rule, 
extension  of  effo^ve  dates  published 
on  July  26. 1993  (58  FR  39680);  and  the 
final  rule  published  on  September  24, 
1993  (58  FR  49937). 

EFFECTIVE  DATE:  October  25,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  E.  Whitted,  Fishery  Management 
Specialist.  (301)  713-2341. 

Correction  of  Publication 

Accordingly,  on  page  49939  in  the 
third  column,  the  final  rule  published 
on'  September  24, 1993,  that  was  the 
subject  of  FR  Doc.  93-23426,  is 
corrected  as  follows; 

A.  After  the  authority  citation  and 
before  amendatory  instruction  2..  add 
amendatory  instruction  la.  to  read  as 
follows: 

la.  Effective  October  25. 1993,  the 
emergency  interim  rule,  published  on 
May  7, 1993,  temporarily  suspending 
§  625.20(d)(1)  and  temporarily  adding 
§  625.20(d)(3)  from  May  4, 1993, 
through  August  5, 1993,  and  the 
emergency  interim  rule,  extension  of 
effective  dates  published  on  July  26, 
1993,  extending  the  effective  dates  from 
August  6, 1993,  through  November  3, 
1993,  are  terminated. 

B.  In  amendatory  instruction  2.,  the 
word  “In”  is  revised  to  read:  “Effective 
October  25, 1993,  in”. 

Dated:  October  5, 1993. 

Samuel  W.  McKeen, 

Program  Ck>ordinator,  National  Marine 
Fisheries  Sendee. 

[FR  Doc.  93-24885  Filed  10-8-93;  8:45  am] 
BILUNQ  CODE  3610-aa-M 
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issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
TCFRPart  1413 

RIN  0560-AD18 

1994  Rice  Program  and  Adjusted 
World  Price  for  Broken-Kernel  Rice 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
amend  the  regulations  to  set  forth  the 
acreage  reduction  percentage,  if  any,  for 
the  1994  crop  of  rice.  This  action  is 
required  by  section  lOlB  of  the 
Agricultural  Act  of  1949,  as  amended 
(the  1949  Act).  This  proposed  rule 
outlines  a  range  of  acreage  reduction 
percentage  options  proposed  for  the 
1994  crop  of  rice  and  requests 
comments  regarding  price  support  rate 
adjustments  for  aroma  and  grade  of  rice, 
the  method  for  calculating  the  adjusted 
world  price  for  broken  kernel  rice,  and 
how  to  determine  an  amount  that  is  fair 
and  equitable  in  relation  to  wheat  and 
feed  grains  in  calculating  the  target- 
price  deficiency  payment  rates  for  the 
1994  rice  crop. 

DATES:  Comments  must  be  received  on 
or  before  November  12, 1993  in  order  to 
be  assured  of  consideration. 

ADDRESSES:  Comments  must  be  mailed 
to:  Deputy  Administrator,  Policy 
Analysis,  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  U.S. 
Department  of  Agriculture  (USDA),  P.O. 
Box  2415,  room  3090-S,  Washington, 
DC  20013-2415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gene  S.  Rosera,  Agricultural  Economist, 
Fibers  and  Rice  Analysis  Division, 
ASCS,  USDA,  room  375&-S,  P.O.  Box 
2415,  Washington,  DC  20013-2415  or 
call  202-720-6734, 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and 
Departmental  Regulation  1512-1 

This  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 
Regulation  1512-1  and  has  been 
classified  as  “major,”  It  has  been 
determined  that  an  annual  effect  on  the 
economy  of  $100  million  or  more  may 
result  from  implementation  of  the 
provisions  of  this  proposed  rule. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  applicable 
to  this  proposed  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
required  by  section  105B(o)  of  the  1949 
Act  to  request  comments  with  respect  to 
the  subject  matter  of  this  rule. 

Preliminary  Regulatory  Impact 
Analysis 

A  Preliminary  Regulatory  Impact 
Analysis  was  prepared,  which 
determined  that  this  regulation  will 
have  no  signiHcant  impact  on  a 
substantial  number  of  small  entities 
because  the  particular  acreage  reduction 
percentages  considered  will  not  affect 
the  paperwork,  reporting,  or  compliance 
burdens  of  the  small  entities  in  the 
program.  Accordingly,  CCC  certifies  that 
the  rule  will  have  no  significant  impact 
on  a  substantial  number  of  small 
entities.  The  Preliminary  Regulatory 
Impact  Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  the 
implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  signifrcant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  proposed  rule  applies,  are: 
Rice  Production  Stabilization — 10.065. 


Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12770.  The  provisions  of  this  proposed 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  require  the 
exhaustion  of  any  administrative  appeal 
remedies. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Oixler  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24,1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1413 
set  forth  in  this  proposed  rule  do  not 
contain  information  collections  that  - 
require  clearance  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  35. 

Request  for  Public  Comment 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  be  considered  in 
developing  the  final  rule. 

Background 

In  accordance  with  section  lOlB  of 
the  1949  Act,  an  acreage  reduction 
program  (ARP)  may  be  implemented  for 
the  1994  rice  crop  if  it  is  determined 
that  the  total  supply  of  rice,  in  the 
absence  of  such  a  program,  would  be 
excessive  taking  into  account  the  need 
for  an  adequate  carryover  to  maintain 
reasonable  and  stable  supplies  and 
prices,  and.to  meet  a  national 
emergency. 

Land  diversion  payments  also  may  be 
made  to  producers  if  needed  to  adjust 
the  total  national  acreage  of  rice  to 
desirable  goals.  A  paid  land  diversion 
program  is  not  considered  because, 
given  the  considered  program  options,  it 
is  not  needed  to  achieve  the  statutory 
stocks-to-use  levels  of  rice. 

If  an  ARP  is  announced,  the  reduction 
shall  be  achieved  by  applying  a  uniform 
percentage  reduction  (from  0  to  35 
percent)  to  the  rice  crop  acreage  base  for 
the  crop  for  each  rice  producing  farm. 

In  making  such  a  determination,  the 
number  of  acres  placed  into  the 
agricultural  resources  conservation 
program  established  under  subtitle  D  of 
title  XII  of  the  Food  Security  Act  of 


Federal  Register  /  Vol.  58,  No.  195  /  Tuesday,  October  12,  1993  /  Proposed  Rules 


52687 


1985,  as  amended,  must  be  taken  into 
consideration. 

Producers  who  knowingly  produce 
rice  in  excess  of  the  permitted  acreage 
for  the  farm  plus  any  rice  acreage 
planted  in  accordance  with  the 
flexibility  provisions  are  ineligible  for 
loans  and  purchases  and  all  payments 
with  respect  to  that  crop  on  &e  farm. 


The  Secretary  is  required  to  carry  out 
an  acreage  Umitation  program  in  a 
manner  that  will  result  in  carry-over 
stocks  equal  to  16.5  to  20.0  percent  of 
the  simple  average  of  the  total 
disappearance  (including  domestic, 
export,  and  residual  disappearance)  of 
rice  for  each  of  the  3  marketing  years 


preceding  the  year  for  which  the 
announcement  is  made.  The  1994-crop 
options  considered  are: 

Option  1.  O-percent  ARP 

Option  2.  2.5-pen:ent  ARP. 

Option  3.  5.0-percent  ARP, 

The  estimated  impacts  of  these 
options  are  shown  in  this  table. 


Estimated  Impacts  of  1994  ARP  Options 


Options 

1 

2 

3 

ARP  (%)  . 

0.0 

25 

5.0 

Participation  (%)  . . . . 

96 

96 

96 

Planted  acres  (1,000  acres)  . 

3,156 

3,070 

2,984 

Production  (million  hundredweight)  . . . 

175.6 

170.4 

165.3 

Domestic/residual  use  (million  hundredweight)  . 

103.6 

103.4 

103.2 

Exports  (miWon  hundredweight)  . ! . . . 

80.5 

76.5 

72.5 

Ending  stocks  (mIHion  hurtdredweight)  . . . 

30.2 

29.3 

28.4 

Ratio  0#  ending  stocks  to  prior  3  years’  use  (%) . . . . . . . 

17.5 

17.0 

16.5 

Season  average  price  ($  per  hurxlredweight)  . . . . . . . . 

5.65 

5.80 

5.95 

Net  outlays  (million  $)  . . . . 

1005 

977 

948 

Accordingly,  comments  are  requested 
whether  to  establish  an  ARP  for  the 
1994  rice  crop,  and  if  so,  at  what 
reduction  percentage. 

The  hnai  determination  of  this 
percentage  will  be  set  forth  at  7  CFR 
1413.54(aK4). 

In  accordance  with  section  403  of  the 
1949  Act,  appropriate  adjustments  may 
be  made  in  the  support  price  for  any 
commodity  for  differences  in  grade, 
type,  staple,  quality,  location,  and  other 
factors.  Discoimts  to  the  1994-crop  price 
support  rates  for  aromatic  rice  varieties 
may  be  appropriate  because  of  the 
special  storage  and  merchandising 
requirements  of  such  rice.  ^ 

Accordingly,  comments  are  requested 
whether  to  establish  discounts  to  the 
price  support  rates  for  aromatic  rice 
varieties,  and  if  so,  the  level  of  such 
discounts. 

A  difference  of  $1.00  per 
hundredwei^t  between  the  support 
rates  for  mill^  whole  kernels  of  long 
and  medium/short  grain  has  been 
effective  since  the  1987  crop  year. 
Comments  are  requested  regarding  an 
appropriate  difference  between  price 
support  rates  for  milled  whole  kernels 
of  long  grain  and  medium/ short  grain 
for  the  1994  crop  of  rice. 

Discounts  for  price  support  rates  for 
lower  grades  of  rice  have  been 
established  for  prior  crop  years  at  levels 
reflecting  the  lower  market  value  of 
such  rice.  Rough  rice  pledged  as 
collateral  for  price  support  loans  is 
currently  subject  to  discounts  that  have 
been  effective  since  1983.  These 
discounts  are  $0.30  per  himdredweight 
for  U.S.  Grade  #3,  $0.60  per 
hundredweight  for  U.S.  Grade  #4,  $1.00 


per  hundredweight  for  U.S.  Grade  #5, 
and  $2.00  per  hundredweight  for  U.S. 
Grade  #6.  Accordingly,  comments  are 
requested  as  to  the  level  of  premiums 
and  discounts  that  would  be  appropriate 
for  any  grade  of  1994-crop  rice. 

In  accordance  with  section 
10lB{a)(5)(A)  of  the  1949  Act.  the 
Secretary  may  permit  rice  price  support 
loans  to  be  repaid  at  the  prevailing 
world  market  price  for  rice,  as 
determined  by  the  Secretary.  In 
determining  the  world  market  price  of 
rough  rice,  the  world  market  price  of 
milled  broken  kernel  rice  has  been 
established  at  50  percent  of  the  world 
market  price  for  milled  long  grain  whole 
kernel  rice.  USDA  has  received 
comments  that  this  price  relationship 
results  in  excessive  program  outlays  and 
is  inconsistent  with  regulations  at 
§  1421.25{a)(5)(ii}.  These  regulations 
specify  that  the  world  market  value  of 
broken  kernels  shall  be  based  upon  the 
relationship  of  whole  and  broken  kernel 
world  prices  as  estimated  from 
observations  of  prices  at  which  rice  is 
being  sold  in  world  markets. 

Accordingly,  comments  are  requested 
regarding  an  appropriate  method  for 
establisl^g  the  world  market  price  for 
milled  broken  kernel  rice.  Comments 
are  specifically  sought  regarding  foreign 
origins  and  grades  of  milled  broken- 
kernel  rice  suitable  for  determining 
world  market  prices  of  broken  rice. 

In  accordance  with  section 
10lB(c){l)(B)  of  the  1949  Act.  the  1994- 
crop  deficiency  payment  rate  shall  be 
the  amount  by  which  the  target  price 
exceeds  the  higher  of  the  loan  level  or 
the  lower  of  (1)  the  national  average 
price  received  during  the  calendar  year 


containing  the  first  five  months  of  the 
marketing  year,  or  (2)  the  5-month  price 
plus  an  amoxint  determined  by  the 
Secretary  to  be  fair  and  equitable  in 
relation  to  wheat  and  feed  grains.  The 
adjustments  to  the  S-month  price 
provided  by  this  section  are  10  cents  per 
bushel  for  wheat  and  7  cents  per  bushel 
for  feed  sains. 

Accoroingly,  comments  are  requested 
regarding  how  to  determine  an  amount 
to  be  added  to  the  5-month  weighted 
average  price  received  for  rice  tMt  is 
fair  and  equitable  in  relation  to  the 
adjustments  of  the  wheat  and  feed 
grains  5-month  prices. 

List  of  Subjects  in  7  CFR  Part  1413 

Cotton,  Feed  grain,  Price  support 
programs,  Rice,  Wheat. 

Accordingly,  it  is  proposed  that  7  CFR 
part  1413  be  amend^  as  follows: 

PART  1413— FEED  GRAIN.  RICE. 
UPLAND  AND  EXTRA  LONG  STAPLE 
COTTON.  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1308, 1308a,  1309, 
1441-2, 1444-2, 1444f,  1445b-3a.  1461- 
1469;  15  U.S.C.  714b  and  714c. 

2.  Section  1413.54  is  amended  by: 

A.  Revising  paragraph  (a)(4)(iii), 

B.  Adding  paragraph  (a)(4){iv), 

C.  Adding  and  reserving  paragraph 
(d)(4)(iv)  and  adding  paragraph  (d)(4)(v) 
to  paragraph  (d)(4)  as  proposed  at  58  FR 
41641  (August  5, 1993)  and  at  58  FR 
51934  (October  5. 1993)  to  read  as 
follows: 

Sec.  1413.54  Acreage  reduction  program 
provisions. 

(a)  *  *  * 
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(4)  *  *  • 

(iii)  1993  rice,  5  percent; 

(iv)  1994  rice,  within  the  range  of  0 
to  35  percent,  if  supplies  are  excessive, 
as  determined  and  announced  by  CCC 
with  no  paid  land  diversion. 

*  «  *  •  « 

(d)  *  •  • 

(4)  *  •  • 

(v)  Shall  not  be  made  available  to 
producers  of  rice. 

•  *  •  •  « 

Signed  on  October  5, 1993  at  Washington, 
DC. 

Bruce  R.  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

(FR  Doc.  93-24945  Filed  10-6-93;  3:47  pmj 
BILLING  CODE  3410-0S-P 

Rural  Electrification  Administration 
7  CFR  Part  1703 

Rural  Economic  Development  Loan 
and  Grant  Program:  Grants 

AGENCY:  Rural  Electrification 
Administration,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Electrification 
Administration  (REA)  recently  revised 
its  Rural  Economic  Development  Loan 
andGrant  Program  to  provide  additional 
information  to  potentialapplicants  on 
the  selection  factors  and  rating  criteria, 
allowmonthly  submittal  of  applications, 
and  establish  a  maximum  amoimtof 
project  funding  as  a  fixed  percentage  of 
allocated  fundsrather  than  the  $100,000 
limit  in  the  existing  rule.  Thesechanges 
were  published  in  a  final  rule  on 
September  25, 1992.  REA  proposes  to 
amend  this  final  rule  on  the  Rural 
EconomicDevelopment  Loan  and  Grant 
Program  to  reflect  additionalinformation 
for  the  grant  portion  of  the  regulation. 
Theproposed  amendment  would  add 
and  revise  procedures  for  approvingan^) 
administering  grants  and  would  clarify 
eligible  uses  of  grantfunds, 
supplemental  funds  requirements,  and 
administrativerequirements  for  grant 
funds. 

DATES:  Written  comments  must  be 
received  by  REA  orcarry  a  postmark  of 
equivalent  no  later  than  November  12, 
1993.  REA  requires  an  original  and  three 
copies  of  all  comments  (7  CFRpart 
1700). 

ADDRESSES:  Submit  written  comments 
to  Blaine  D.Stockton,  Jr.,  Assistant 
Administrator,  Economic  Development 
andTechnical  Services,  Rural 
Electrification  Administration, 
room4025.  South  Building,  U.S. 
Department  of  Agriculture,  14th 


andindependence  Avenue,  SW., 
Washin^on,  DC  20250091500.  The 
publicmay  inspect  written  comments  on 
this  proposed  rule  in  room  2234of  the 
South  Building  between  8:30  a.m.  and  5 
p.m.  on  officialworkdays  (7  CFR 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Blaine  D.Stockton,  Jr.,  Assistant 
Administrator,  Economic  Development 
andTechnical  Services,  Rural 
Electrification  Administration,telephone 
number  (202)  720-9552. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  proposed  rule  has  been  issued  in 
conformance  withExecutive  Order 
12291  and  Departmental  Regulation 
1512091.  Thisaction  has  been  classified 
as  "nonmajor”  because  it  does  notmeet 
the  criteria  for  a  major  regulation  as 
established  by  theOrder. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Orderl2778,  Civil 
Justice  Reform.  If  adopted,  this 
proposed  rule: 

(1)  Will  not  preempt  any  State  or  local 
laws,  regulations,or  policies,  unless  they 
present  an  irreconcilable  conflict 
withthis  rule; 

(2)  Will  not  have  any  retroactive 
effect;  and 

(3)  Will  not  require  administrative 
proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act,  theAdministrator 
certifies  that  this  action  would  not  have 
asignificant  economic  impact  on  a 
substantial  number  of  smallentities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  Based  on  current 
and  historical  fundinglevels  for  this 
program  and  a  projected  average  size 
loan  and/or  grant  in  the  range  of 
$300,000  to  $400,000,  it  is  estimated 
that  50  to  60  loans  and/or  grants  will  be 
made  nationwide  each  year.  It  is 
projected  that  the  Rural  Economic 
Development  Loan  and  Grant  Program 
will  have  a  limited  impact  upon  small 
businesses  because  of  the  program’s 
unique  delivery  system;  i.e.,  loans  and 
grants  will  be  made  through  REA 
financed  electric  and 
telephonecooperatives.  These 
cooperatives  do  not  operate  as  credit 
institutions,  thus  they  do  not  seek  funds 
for  the  expressed  purpose  of  loan 
portfolio  expansion,  ^ther,  REA 
financed  cooperatives  selectively 
request  REA  funding  through  this 
program  to  enhance  economic 
development  in  rural  areas  by  funding 


a  limited  number  of  development 
projects.  Since  credit  is  channeled  to 
areas  which  are  generally 
underdeveloped  and  financially 
depressed,  job  creation  and  economic 
development  resulting  from  newly 
emerging  businesses  and  community 
facilities  funded  by  REA  does  not  pose 
undue  competition  or  other  adverse 
effects  upon  existing  businesses. 
Therefore,  this  proposed  rule  will  have 
no  effect  upon  businesses  or  entities 
other  than  those  to  be  funded  through 
this  program. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Office  of 
Management  and  Budget  (0MB) 
regulations  (5  CFR  part  1320)  which 
implements  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  9609511)  and 
section  3504  of  that  Act,  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  proposed 
rule  have  been  approved  by  OIi^  under 
control  number  0572090090.  Comments 
concerning  these  requirements  should 
be  directed  to  the  Office  of  Information 
and  Regulatory  Affedrs  of  OMB, 
Attention:  Desk  Officer  for  USDA,  room 
3201,  NEOB,  Washington,  DC  20503. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  has  determined 
that  this  proposed  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Intergovernmental  Review 

The  program  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials,  with  the  exception  of 
applications  for  Project  Feasibility 
Studies. 

Catalog  of  Federal  Domestic  Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.854,  Rural  Economic 
Development  Loans  and  Grants.  This 
catalog  is  available  a  subscription  basis 
from  the  Superintendent  of  Documents, 
the  United  States  Government  Printing 
Office,  Washington,  DC  20402-9325. 

Background 

REA  is  proposing  this  action  to 
establish  procedures  for  approving  £md 
administering  grants.  The  selection  of 
applications  financed  with  grants  would 
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be  based  on  a  preference  for  projects 
that  meet  the  Act’s  purpose  of 
benehtting  an  entire  rural  area  rather 
than  a  particular  business  or  individual. 
REA  believes  the  following  projects  best 
meet  this  purpose:  1)  "rhe  establishment 
and/or  operation  of  a  revolving  loan 
program  by  REA  Borrowers;  and  2)  Pass¬ 
through  grants  in  conjunction  with 
loans  for:  (a)  project  feasibility  studies, 

(b)  technical  assistemce  by  non-profit 
organizations  for  business  start-ups, 
business  planning,  and  market  research, 

(c)  community  development  assistance 
by  non-profit  organizations,  (d)  projects 
operated  on  a  profit  or  non-profit  basis 
that  enhance  the  overall  quality  of 
medical  care  of  rural  residents,  and  (e) 
projects  by  profit  or  non-profit 
organizations  which  encourage  the  use 
of  advanced  telecommunications  for 
educational  and  medical  services. 

Several  conditions  need  to  be 
established  under  this  program  in  order 
to  maximize  the  benefits  of  the  grant 
program,  conserve  the  limited  funds 
available,  and  provide  for  the  efficient 
administration  of  grant  making  by  REA. 

First,  with  the  exception  of  the 
establishment  and/or  operation  of  a 
revolving  loan  programs,  grants  will  be 
made  only  in  conjunction  with  rural 
development  loans.  This  will  increase 
the  number  of  projects  which  REA 
Borrowers  may  finance  by  reducing  the 
amount  of  zero-interest  loan  funds 
required  to  fund  projects  and  reducing 
the  debt  repayment  obligation  for  those 
projects  which  would  be  unable  to 
repay  100  percent  loan  funding.  In 
addition,  grants  made  in  conjunction 
with  loans  will  result  in  the  greatest 
chance  for  project  success  because  the 
concurrent  loan  repayment  obligation 
will  require,  to  the  extent  possible, 
dedication  and  commitment  to  the 
success  of  projects  by  grant  recipients. 
Further,  the  loan  repayment 
requirements  will  provide  a  measurable 
yardstick  to  enable  REA  Borrowers  to 
effectively  evaluate  the  viability  of 
proposed  projects  and  eliminate  those 
projects  from  consideration  which  are 
clearly  not  viable.  Finally,  from  an 
administrative  standpoint,  REA  believes 
that  grants  made  in  conjunction  with 
loans  will  eliminate  the  need  for 
complex  regulations,  and  provide  for 
more  efficient  and  effective  program 
administration. 

The  sole  exception  to  the  requirement 
for  making  grants  in  conjunction  with 
loans  is  the  establishment  and/or 
operation  of  a  revolving  loan  program 
by  REA  Borrowers.  A  locally 
administered  revolving  loem  program  is 
an  effective  use  of  grant  funds  for  local 
involvement  and  control  in  lending 
activity.  Grant  funding  will  encourage 


and  enable  REA  Borrowers  to  become 
more  active  and  responsive  in  local 
rural  economic  development  activity. 
Grant  funds  to  REA  Borrowers  for  local 
revolving  loan  programs  will  provide 
the  most  powerful  multiplier  for  rural 
economic  development  and,  since  REA 
proposes  to  limit  funding  to  REA 
Borrowers  on  a  non-pass-through  basis, 
grants  will  be  awarded  without  zero- 
interest  loans.  REA  Borrowers  will  be 
required  to  lend  grant  funds  at  zero- 
percent  interest  during  the  initial 
lending  cycle.  The  operation  of  the 
revolving  loan  program  after  the  initial 
lending  cycle  would  be  in  accordance 
with  written  agreement  between  REA 
and  REA  Borrowers. 

Second,  as  with  zero-interest  loans, 
all  REA  projects  funded  with  grants  will 
require  a  minimum  of  20  percent 
supplemental  funding  for  project  costs. 
Supplemental  funds  may  come  from  the 
project  owner  in  the  form  of  equity 
funds,  private  sources,  state  and  local 
government  sources,  other  Federal 
Government  sources,  the  borrower,  or 
other  sources.  For  grants  to  REA 
Borrowers  to  establish  revolving  loan 
funds,  up  to  80  percent  of  the  revolving 
fund  may  be  funded  with  the  grant 
funds.  For  all  other  projects  eligible  for 
loan  and  grant  funding,  the  portion  of 
project  costs  eligible  for  REA  funding 
may  be  funded  up  to  20  percent  with 
grant  funds. 

Third,  for  grants  made  in  conjimction 
with  zero-interest  loans,  grant  funding 
will  be  provided  only  in  sufficient 
amount  necessary  for  a  feasible  project. 

A  feasible  project  is  a  project  which 
generates  sufficient  income  to  pay 
operating  expenses  and  pay  debts.  A 
feasible  project  must  also  generate 
sufficient  income  to  cover  depreciation 
of  equipment  or  facilities  acquired  or 
constructed  in  connection  with  the 
project.  Depreciation  must  be  based  on 
recognized  depreciation  schedules  as  set 
forth  by  the  United  States  Internal 
Revenue  Service.  A  project  which 
generates  sufficient  revenue  to  show 
feasibility  without  grant  funds  is  not 
eligible  for  a  grant.  REA  feels  this 
provision  appropriately  targets  limited 
grant  funds  for  those  projects  most  in 
need  of  grant  funds. 

Fourth,  in  determining  the  eligible 
amount  of  a  grant,  REA  proposes  to  base 
the  appropriate  amount  of  grant  funding 
on  a  typical  year  of  operation,  when  the 
project  has  generally  reached  its  target 
income  earning  potential.  Grant  awards 
would  be  unnecessarily  large  if  based  on 
project  debt  repayment  ability  during 
the  start-up  phase  when  project  income 
is  relatively  low.  The  current  regulation 
allows  a  deferral  of  loan  payments  for 
up  to  two  years  for  new  business  start¬ 


ups  and  a  one  year  deferral  for  business 
expansion.  Prior  to  awarding  a  grant  for 
a  project  where  a  start-up  phase 
indicates  lower  project  income,  the 
applicable  deferral  provisions  will  be 
considered  to  determine  if  the  project 
can  repay  a  100  percent  zero-interest 
loan  plus  the  deferred  amount  after  the 
deferral  period.  Therefore,  in  cases 
where  projected  net  income  for  a  project 
is  relatively  low  in  the  beginning  years 
of  the  project,  REA  will  require  the  use 
of  the  deferral  provisions  in  the 
regulation  and  base  grant  eligibility  on 
project  debt  repayment  ability  after  the 
authorized  deferral  period,  if  this  would 
result  in  a  lower  percentage  of  grant 
funding  necessary  to  fund  the  project. 

Fifth,  grant  funding  will  be 
channeled,  to  the  extent  practicable,  to 
entities  which  have  a  broad  impact  on 
rural  economies.  REA  recognizes  that 
successful  for-profit  and  non-profit 
entities  alike  can  provide  broad 
economic  stimulus.  However,  given 
program  funding  limitations,  REA 
believes  it  is  appropriate  to  target  grant 
funding  to  non-profit  entities.  Providing 
grant  funding  to  select  for-profit  entities 
could  be  perceived  as  arbitrarily  and 
inequitably  placing  those  entities  in  an 
unfair  competitive  position  relative  to 
other  for-profit  entities  which  are  not 
funded.  Therefore,  to  ensure  an 
atmosphere  of  fair  competition,  REA 
will  fund  those  non-profit  enterprises 
which  provide  a  broad  multiplier  of 
benefits  to  the  rural  community,  but 
which  do  not  compete  with  other 
enterprises  based  on  the  profit  motive. 
Non-profit  enterprises  operating 
business  incubators  and  commimity 
driven  projects  for  community  facilities, 
industrial  parks  and  infrastructure,  such 
as  water  and  sewer  systems  and 
industrial  parks,  provide  a  fertile  base 
for  rural  economic  development  in  a 
community  by  multiple  enterprises, 
both  profit  and  non-profit.  The  existing 
loan  provisions  of  the  zero-interest  loan 
and  grant  program  adequately  fulfill  the 
needs  of  for-profit  enterprises. 

REA  proposes  to  allow  grant  funding 
provisions  in  certain  cases  regardless  of 
whether  projects  are  operated  on  a  non¬ 
profit  or  on  a  for-profit  basis.  Grant 
funding  will  be  available  for  project 
feasibility  studies  and  technical 
assistance.  Grant  funding  for  these 
purposes  irrespective  of  entity  status 
isconsistent  with  specific  provisions  of 
the  Act.  Grants  in  conjimction  with 
zero-interest  loans  will  help  ensure 
successful  job  creation  projects  by  for- 
profit  enterprises,  as  well  as  effective 
broad  based  community  development 
assistance  by  not-for  profit  entities. 
Regarding  for-profit  entities,  REA  does 
not  believe  this  provision  causes  unfair 
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competitioii  because  grant  funding  to 
those  entities  will  be  limited  to  the  costs 
mcurred  for  feasibility  studies  and 
technical  assistance,  and  no  grant 
assistance  will  be  provided  to  for-profit 
entities  for  other  capital  costs  or 
operating  costs.  In  addition,  grant 
funding  will  be  provided  irrespective  of 
entity  status  for  enhancement  of 
medical  care,  and  advanced 
telecommunications  for  educational  and 
medical  services.  These  t3rpes  of  projects 
provide  broad  based  benefits  regardless 
of  the  type  of  entity  which  is  funded. 
Because  of  the  critical  need  for  these 
services  and  the  limited  number  of 
entities  which  can  feasibly  undertake 
such  enterprises  in  rural  areas,  grant 
funding  to  for-profit  entities  which 
provide  these  services  will  not  result  in 
unfair  competition. 

The  Establishment  and/or  Operation  of 
a  Revolving  Loan  Fund  by  REA 
Borrowers 

REA  intends  to  finance  through  grants 
up  to  80  percent  of  the  cost  of 
establishing  revolving  loan  funds  which 
will  provide  seed  money  to  those  REA 
Borrowers  who  demonstrate  a 
willingness  and  desire  to  finance  at  a 
local  level  potential  rural  development 
activities.  REA  Borrowers  who 
demonstrate  strong  interest  in  economic 
development  are  capable  of 
administering  the  congressional  intent 
of  the  program  with  limited  oversight 
after  Federal  grant  fund  disbursement  is 
initially  monitored  by  REA.  In 
accordance  vrith  the  Act,  grant 
assistance  will  be  provid^  to  REA 
Borrowers:  however,  REA’s  desire  to 
exercise  due  diligence  to  ensure  the 
proper  use  of  grant  funds  necessitates 
that  funds  remain  in  control  of  REA 
Borrowers,  on  a  non  pass-through  basis. 
RELA  will  require  that  the  initial  lending 
of  the  grant  monies  by  REIA  Borrowers 
be  in  accordance  with  RELA  policies  and 
procedures,  and  REA  personnel  will 
monitor  the  initial  loans.  After  the  first 
cycle  of  lending  is  completed,  the  REA 
Borrowers  will  maintain  the  revolving 
fund  in  accordance  with  a  prior 
agreement  with  REA.  Revolving  loan 
funds  will,  in  effect,  provide  local 
lending  control  by  R^  Borrowers  for 
local  projects,  along  with  local 
responsibility.  An  REA  borrower 
administering  a  revolving  loan  account 
must  have  a  rural  development  plan  in 
which  lending  parameters,  such  as 
maximum  loan  amoimt  and  type(s)  of 
eligible  projects,  would  be  established 
for  a  particular  area.  An  REA  borrower 
that  receives  a  grant  for  a  revolving  loan 
fund  will  be  encouraged  to  fund  projects 
using  the  revolving  f^d 
beforerequesting  a  pass-through  zero- 


interest  loan  and  grant  from  REA.  If  the 
proposed  project  type  or  funding 
requirements  does  not  fit  within 
borrower  revolving  fund  parameters, 
revolving  funds  are  exhausted,  or  if  the 
project  requires  a  higher  level  of 
funding  than  the  borrower’s  limited 
funds  ^ow,  an  REA  borrower  could 
fund  projects  with  pass-through  loans 
and  grants,  subject  to  Agency 
requirements. 

The  revolving  loan  programs  that  REA 
would  consider  financing  with  grant 
funds  will  need  to  comply  with  several 
restrictions.  First,  the  program  will  not 
use  more  than  10  percent  of  its  funds  to 
cover  operating  expenses,  including  the 
administrative  costs  of  administering 
the  revolving  fund  and  the  provision  for 
providing  technical  assistance  to  project 
owners.  This  restriction  is  designed  to 
avoid  a  program  that  will  use  a 
substantial  amount  of  grant  funds  for 
OSes  such  as  raising  additional 
s  rather  than  financing  rural 
eccmomic  development  and  job  creation 
projects.  The  second  restriction  will 
require  that  loans  made  with  the  initial 
R^  grant  carry  an  interest  rate  of  zero 
percent.  This  restriction  is  based  on  the 
interest  rate  of  zero  percent  on  the  REA 
loans  made  from  this  program.  Loans 
made  with  repayments  of  the  initial 
loan  would  carry  an  interest  rate  in 
accordance  with  prior  agreement 
between  the  REA  borrower  and  REA.  In 
addition,  REA  will  require  that  Federal 
grant  funds  be  disbursed  on  a 
reimbursement  basis.  Under  this 

!)rovision.  Borrowers  providing  initial 
oans  imder  the  revolving  loan  fund  will 
be  required  to  advance  their  own  funds 
and  utilize  other  financing  as  necessary 
to  fund  the  projects  prior  to  requesting 
reimbursement  from  REA.  This 
requirement  is  necessary  to  ensure  that 
grant  funds  are  handled  in  accordance 
with  USDA’s  Uniform  Assistance 
Regulation  7  CFR  parts  3015  and  3016 
for  grants,  which  requires  Federal 
agencies  to  formulate  procedures  which 
minimize  the  time  between  grant 
disbursement  and  usage  for  the  project, 
and  Federal  Agencies  to  retain  f^ 
oversight  for  each  disbursement  of 
Federd  grant  funds.  REA  considered  all 
practicable  alternatives  to  meet  these 
mandatory  Departmental  reqxiirements; 
however,  alternatives  which  were 
explored  would  necessitate  complicated 
and  excessively  burdensome  and  costly 
regulations  for  both  REA  Borrowers  to 
comply  with  and  REA  to  administer. 
The  reimbursement  requiremKit 
provides  a  relatively  uncomplicated 
mechanism  whidi,  within  pre- 
established  grant  agreement  parameters 
and  the  borrower’s  rural  development 


plan,  maximizes  REA  borrower 
discretion  to  initially  fund  projects.  REA 
believes  that  the  resultant  cost  savings 
and  flexibility  afforded  Borrowers  and 
REA  by  this  less  cumbersome  regulation 
outweighs  the  initial  cost  incurr^  by 
Borrowers  to  "front”  the  financing  fm 
rural  development  projects.  In  any  case, 
the  disbursement  procedures  contained 
in  this  proposed  r^e  apply  only  to  REA 
grant  funds  which  are  disbursed  for 
projects  initially  funded  under  the 
revolving  loan  ^d.  Repa3^ents 
fromthose  loans  initiallv  made  from 
Federal  grant  funds  will  benon-Federal 
in  character,  and  Borrowers  will  not  be 
subject  tothe  Federal  disbursement 
requirements  contained  in  this  proptosed 
rule. 

There  will  also  be  four  other 
restrictions  on  the  revolving  loan 
program  for  Federal  grant  f^ds  which 
are  disbursed.  First,  REA  Borrowers  will 
be  required  to  identify  an  adequate 
numlwr  of  projects  eligible  for  funding 
which  would  ^  funded  by  REA  grant 
funds  within  three  years;  second,  no 
loans  will  be  authorized  for  purposes 
that  are  ineligible  for  REA  zero-interest 
loans;  third,  grant  funds  v^ch  are  not 
disbursed  be  cancelled  if  the 
program  is  terminated;  and  fourth,  in 
accordance  with  written  prior 
agreement,  REA  Borrowers  will  be 
required  to  utilize  the  repayments  of 
loans  made  with  the  grant  funds  for 
rural  economic  development  and  job 
creation  projects  imless  REA  agrees 
otherwise. 

To  extend  additional  latitude  for  REA 
Borrowers  to  promote  rural  economic 
development  using  their  revolving 
loans,  REA  proposes  to  eliminate  the 
requirement  in  paragraph  (f)  of  1703.28 
that  sets  a  minimum  rural  economic 
loan  and  grant  at  $10,000.  This  will 
allow  REA  Borrowers  to  make  small 
loans  to  assist  small  projects.  This 
exception  applies  only  to  the  revolving 
loan  provision.  Frirther,  REA  proposes 
to  allow  an  REA  borrower  to  use 
revolving  loan  funds  to  refinance 
creditors  which  provide  interim  or 
construction  financing  for  eligible 
purposes  in  connetition  vdth  viable 
projects.  Refinancing  for  the  sole 
purpose  of  replacing  higher  interest, 
conventional  financing  with  zero- 
interest  revolving  loan  funds  is  not  be 
authorized.  This  refinancing  provision 
is  consistent  with  other  Agencies’  rural 
development  revolving  loan  fund 
provisions. 

Finally,  an  important  policy 
consideration  is  now  grant  funds  for 
revolving  loan  funds  will  be  utilized.  In 
light  of  Federal  grant  regulations  which 
necessitate  full  Agency  oversight  of 
grant  fund  approval  and  disbursement 
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by  REA,  it  has  been  determined  that 
compliance  with  the  regulations 
necessitates  that,  at  time  of  application, 
REA  Borrowers  identify  a  sufficient 
number  of  rural  development  projects  in 
the  planning  stage  requiring  zero- 
interest  loans  equal  to  the  amount  of 
grant  funding  requested. 

Since  zero-interest  loan  demand 
presently  exceeds  available  funding, 

REA  intends  to  limit  the  types  of 
projects  which  are  funded  initially  with 
grants  for  revolving  funds  to  those 
community  development  projects  by 
non-profit  enterprises  operating 
business  incubators,  and  community 
driven  projects  for  community  facilities, 
industrial  parks  and  infrastructure,  such 
as  water  and  sewer  systems  and 
industrial  parks.  REA  Borrowers  may 
also  use  grant  funds  initially  to  fund 
projects,  regardless  of  entity  status,  for 
educational  and  medical  facilities,  and 
enhancement  of  educational  services 
and  medical  care  through  advanced 
telecommunications.  Feasibility  studies 
and  technical  assistance  may  also  be 
funded. 

In  many  rural,  areas,  economic 
development  is  stymied  due  to 
inadequate  commxinity  services  and 
infrastructure,  which  results  in  the 
inability  of  commimities  to  attract  and 
sustain  brisiness  growth.  In  determining 
appropriate  types  of  projects  to  most 
effectively  use  Federal  grant  funds  for 
revolving  loan  funds,  especially  in 
chronically  depressed  rural  areas  with 
inadequate  community  facihties,  REA 
will  encourage  Borrowers  to  cooperate 
with  local  community  leaders  in 
developing  community  facilities  plans, 
or  other  commxmity  development  plans 
which  identify  rurd  community  needs. 
REA  believes  the  use  of  Federal 
revolving  loan  funds  for  community 
development  facilitates  effective 
partnerships  between  REA  borrowers 
and  community  leaders,  and  lays  the 
groundwork  for  sustained  economic 
development.  As  commimity  facilities 
are  developed  to  attract  business 
formation,  pass-through  zero-interest 
loans  and  grants,  and  the  repayment  of 
initial  loans  from  revolving  loan  funds 
for  community  development  projects 
could  then  be  used  by  REA  borrowers 
for  any  rural  economic  development 
purpose,  including  projects  by  for-profit 
entities  which  res^t  in  direct  job 
creation  as  previously  agreed  with  REA. 
Project  Feasibility  Studies  and 
Technical  Assistance 
REA  intends  to  provide  grant  funds 
for  independent  feasibility  studies  and 
technic^  assistance  for  plaiming, 
management  assistance  and 
consultation  to  enable  the  success  of 


individual  projects  that  will  provide 
substantial  benefits  to  the  rural 
commimity.  Grant  funding  for 
independent  feasibility  studies  and 
technical  assistance  will  be  available 
only  in  conjunction  with  zero-interest 
loans. 

Feasibihty  studies  will  include 
consultation,  studies  or  research  from 
qualified  entities  which  address  the 
important  aspects  of  project  assessment 
and  planning  to  ensure,  to  the  extent 
practicable,  the  success  of  projects. 
Feasibility  studies  will  address  the 
market,  technical,  economic,  financial 
and  managerial  issues  related  to  project 
feasibility.  Feasibihty  studies  may  be 
funded  in  connection  with  viable 
projects  as  a  reimbursement  to  the 
project  owner  for  expenses  incurred 
during  the  initial  planning  stages  of  the 
project  prior  to  project  funding  by  REA. 

Technical  assistance  will  include 
managerial,  technical,  financial  and 
operational  consultation  by 
independent  qualified  entities. 

Tecl^cal  assistance  will  assist  project 
owners  to  identify  and  evaluate 
problems  or  potential  problems  and 
provide  training  to  enable  a  project 
owner  to  successfully  implement, 
manage,  operate  and  maintain  a  viable 
project  which  is  financed  with  zero- 
interest  loan  funds. 

If  REA  approves  loan  funding  for  a 
project,  R^  proposes  to  provide  grant 
funding  up  to  20  percent  of  the  loan  to 
cover  the  cost  of  me  feasibihty  study 
and/or  technical  assistance  for  the 
project.  This  will  help  enable  those 
projects  to  start  out  with  a  lower  debt, 
and  help  enhance  project  feasibihfy. 

REA  will  not  finance  initial  feasibility 
studies  or  technical  assistance  that 
would  provide  general  guidelines  for 
rural  development  in  an  area,  nor  will 
REA  finance  studies  or  consultation  for 
the  sole  purpose  of  determining  whether 
or  not  a  project  could  be  financed  imder 
the  loan  portion  of  this  regulation.  This 
prehminary  investigation  material,  in 
our  opinion,  is  available  and  obtainable 
from  both  private  and  puhhc 
organizations  that  promote  and 
disseminate  developmental  information 
at  the  local,  state,  regional  and/or 
national  basis.  Therefore,  there  is  no 
need  for  redundant  studies  or 
information  regarding  general  business 
operations. 

REA  intends  to  fund  only  those 
feasibihty  studies  and  technical 
assistance  consultations  which  are 
necessary  to  plan  or  implement  a  viable 
project  approved  for  loan  funding  by 
REA.  Feasibihty  studies  or  technical 
assistance  consultation  performed  in 
connection  with  projects  which  are  not 
approved  for  loan  funding  under  the 


zero-interest  loan  and  grant  program 
will  not  be  funded.  General  feasibihty 
studies  financed  independently  of  loan 
program  criteria  w'ould  not  be  a 
productive  use  of  hmited  grant  funds. 
Under  this  scenario,  REA  would  very 
likely  be  inundated  with  grant  funding 
requests  for  unproductive  studies 
yielding  no  substantive  economic 
development:  thus,  grant  funding  would 
not  be  utilized  in  the  most  productive 
manner.  Technical  assistance  for  non- 
REA  funded  projects  could  positively 
impact  rural  economic  development: 
however,  REA  beheves  that  technical 
assistance  in  conjunction  with  REA 
funded  projects  is  the  most  effective  use 
of  grant  funds.  Further,  grant  funded 
feasibihty  studies  and  technical 
assistance  consultations  independent  of 
REA  funded  projects  would  require 
complex  regulations  to  objectively 
evaluate  the  relative  merits  of  numerous 
and  diverse  studies  and  consultations, 
and  the  additional  persoimel  costs 
associated  with  review  and 
administration  of  a  grant  program 
separate  from  the  zero-interest  loan 
program  would  result  in  excessive 
administrative  costs  to  REA. 

Business  Incubators  Established  by  Non- 
Profit  Organizations  for  Business 
Formation 

REA  intends  to  provide  grant  funds  to 
non-profit  organizations  to  estabhsh 
business  incubators  which  will  assist  in 
developing  emerging  businesses. 
Business  incubators  funded  under  this 
program  wiU  be  those  facihties  in  which 
single  or  multiple  smaU  businesses  may 
use  premises,  support  staff,  computer 
software,  hardware,  telecommunications 
equipment,  machinery,  janitorial 
services,  utihties,  or  share  other 
overhead  facihties.  Grant  funds  may 
also  be  used  to  enable  incubators  to 
provide  technical  assistance  to  emerging 
businesses  for  memagerial,  planning, 
technical,  financial  and  operational 
functions.  REA  expects  that  the  grant 
funds  would  be  si^cient  to  enable  a 
business  to  become  established  and  self- 
sustaining  within  a  12  to  24  month 
period.  A  for-profit  enterprise  would  not 
be  ehgible  for  a  pass-through  grant  to 
establish  an  incubator.  However,  a  for- 
profit  business  which  utilizes  the 
services  of  the  incubator  could  be 
funded  with  a  zero-interest  loan. 
Community  Development  Assistance  by 
Non-Profit  Organizations 
REA  intends  to  provide  grant  funds  to 
facihtate  job  creation  projects  or  other 
projects  that  provide  needed  facihties 
and  services  which  will  promote 
economic  development  in  rural 
communities.  Ex^ples  are  the 
development  of  non-profit  distributional 
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and  collection  enterprises  for  local 
cottage  industries,  industrial  parks  and 
911  or  enhanced  911  services.  In 
addition,  if  other  Federal,  state  or  local 
sources  of  funding  are  not  available  or 
not  sufficient,  grants  may  be  used  for 
community  equipment,  such  as 
firefighting  or  ambulance  equipment, 
that  hlls  8  documented  community 
need. 

Projects  To  Be  Operated  on  a  Profit  or 
Non-Profit  Basis  That  Enhance  the 
Owrall  Quality  of  Medical  Care  of  Rural 
Residents 

REA  intends,  in  conjunction  wdth 
loan  applications,  to  provide  grant 
funds  for  the  acquisition  of  equipment 
or  construction  of  the  physical  plant, 
including  buildings,  for  health  care 
facilities  where  it  can  be  demonstrated 
that  existing  health  care  facilities  are 
inadequate  or  nonexistent  in  the 
community  or  in  close  proximity 
thereto.  The  need  to  attract  qualified 
medical  personnel  to  some  rural 
communities  is  recognized  as  a  major 
obstacle  to  attracting  or  retaining 
businesses  and  residences  in  rural  areas. 
It  is  anticipated  that  this  provision 
would  be  used  in  conjunction  with  the 
REA  Distance  Learning  and  Medical 
Link  Grant  (DLML)  program  set  forth  in 
7  CFR  part  1703,  subpart  D,  to  provide 
infrastructure  as  needed,  in  addition  to 
DLML  equipment.  However,  this 
provision  could  be  used  independently 
of  the  DLML  program.  While  providing 
medical  links  in  some  areas  may 
encourage  more  medical  care  services, 
the  acquisition  of  equipment  or 
construction  of  physical  plant  facilities, 
including  buildings,  for  health  care 
facilities  will  also  be  needed. 

Projects  Providing  Advanced 
Telecommunications  Services  and 
Computer  Networks  for  Medical  and 
Educational  Services 

REA  intends  to  provide  grant  funds  to 
establish  advanced  telecommunications 
systems  and  computer  networks  for 
medical  and  educational  services.  In  the 
past,  rural  development  loan  funds  have 
been  provided  for  these  services, 
including  interactive  video  and 
computer  networks,  in  order  to  provide 
medical  and  job  training  or  other 
educational  services.  This  proposal 
allows  for  grants  in  addition  to  loans 
enabling  advanced  telecommunications 
to  be  established  in  economically 
depressed  areas  which  otherwise  would 
not  be  able  to  meet  the  debt  repayment 
requirements  of  a  100  percent  loan.  Hus 
provision  finances  much  of  the  same 
types  of  equipment  as  does  the  REA 
DLML  grant  program;  however,  it  differs 
in  two  important  respects.  First. 


whereas  the  primary  goal  of  the  DLML 
program  is  to  establish  advanced 
telecommimications  in  order  to  deliver 
educational  and  medical  services,  the 
thrust  of  this  grant  provision  is  to 
enhance  rural  economic  development 
efiorts  by  providing  the  key  ingredients 
for  economic  growth.  Adequate 
educational  capability  targeted  to 
specific  groups,  sudi  as  job  retraining 
for  displaced  workers,  skills 
enhancement  for  employed  workers, 
vocational  and/or  advanced  technology 
training  for  those  desiring  employment, 
and  reliable  medical  care  for  workers 
and  their  families,  will  result  in  the 
ability  of  rural  areas  to  stabilize  and 
strengthen  their  population  base,  attract 
new  businesses  and  thus  facilitate 
increases  in  economic  activity. 

Second,  imlike  the  DLML  program, 
this  provision  does  not  provide  for  100 
percent  grant  funding.  However,  zero* 
interest  loans  and  grants  under  ffiis 
revision  will  provide  private 
usinesses  or  non-profit  entities  in  rural 
areas  or  attracted  to  nual  areas  the 
ability  to  establish  advanced 
telecommunications  or  computer  hook¬ 
ups  to  facilitate  job  training,  educational 
skills  and  provide  medical  care.  This 
grant  provision  coupled  with  the 
existing  loan  provisions  oHers  a  viable 
alternative  for  funding  these  projects. 
This  provision,  therefore,  fills  an 
important  nidie  to  foster  rural  economic 
development  through  advanced 
telecommunications  services  for 
educational  and  medical  services.  The 
telecommunications  facilities  that 
would  be  financed  include,  but  are  not 
limited  to,  interactive  video  equipment, 
telecommunications  terminal 
equipment,  data  terminal  equipment, 
and  telecommunications  transmission 
equipment. 

Supplemental  Funds 

REA  proposes  that  the  borrower 
supply  supplemental  funds  of  at  least  20 
percent  of  ffie  total  project  costs  for  any 
project  funded  through  the  REA  grant 
program,  including  the  revolving  loan 
program.  Supplemental  funds  may 
comprise  equity  funds  from  the  project 
owner,  private  sources,  state  and  local 
govenunent  sources,  other  Federal 
Government  sources,  or  other  funds 
from  the  REA  borrower,  subject  to 
requirements  set  forth  in  the  existing 
regulation. 

The  requirement  of  supplemental 
funds  for  grants  is  consistent  with  a 
similar  requirement  for  zero-interest 
loems.  The  amount  of  supplemental 
funds  required  to  be  provided  by  the 
project  applicant  is  important  for  the 
success  of  the  grant  selection  process. 
The  appUcant’s  contribution  to  the 


project  evidences  a  degree  of  support 
and  commitment  whi^  provides  REA 
adequate  assurance  of  viable  projects 
that  have  a  high  probability  of  success 
In  addition,  this  requirement  reduces 
REA  capital  requirements  for  each 
project,  thus  resulting  in  the  ability  to 
fund  more  projects  using  limited  loan 
and  grant  funds.  Further,  the 
supplemental  funds  requirement  serves 
to  minimize  project  risk  because 
organizations  which  incur  a<risk  to 
provide  supplemental  funds  financing 
will  likely  provide  project  review  and 
oversight  to  protect  their  interests. 

Other  Provisions 

There  are  several  government-wide 
grant  requirements  which  must  be 
incorporated  into  this  grant  program. 
Several  new  sections  are  proposed 
which  are  based  on  government-wide 
grant  regulations.  These  sections  cover 
the  disbursement  of  grant  funds, 
reporting  requirements  for  REA 
Borrowers,  dianges  in  the  project,  and 
grant  termination.  The  government-wide 
grant  regulations  require  an  REA 
borrower  receiving  a  grant  to  provide  a 
number  of  reports  on  the  status  of  the 
project.  For  example,  the  REA  borrower 
would  be  required  to  file  a  quarterly 
financial  status  report  and  a  projects 
performance  activity  report.  A  project 
performance  report  would  contain  a 
comparison  of  actual  accomplishments 
to  the  objectives  established  for  a 
period,  reasons  why  any  established 
objectives  were  not  met,  a  description  of 
any  problems  or  delays  that  will  prevent 
the  project  from  meeting  timetables,  and 
the  action  taken  or  planned  to  resolve 
anv  problems. 

m  addition  to  incorporating  the  grant 
provisions  into  the  existing  regulation 
for  zero-interest  loans,  additional 
changes  are  proposed  for  the  zero- 
interest  loan  and  grant  regulation. 

First,  for  zero-interest  loans  only, 
paragraph  (d)  of  §1A1703.21  has  b^n 
revised  to  require  Borrowers  to  deposit 
zero-interest  loan  funds  into  their 
construction  accounts.  If  loan  funds  are 
not  expected  to  be  disbursed  within  two 
months  after  receipt  from  REA,  a 
borrower  will  be  required  to  set  up  a 
separate  federally  insured  account 
called  the  Rural  Economic  Development 
Account.  For  zero-interest  loans,  the 
requirement  that  interest  accrued  in 
excess  of  $500  per  12-month  period  be 
returned  to  REA  or  used  for  authorized 
purposes  has  been  maintained.  The 
$500  interest  exemption  for  zero-interest 
loans  has  also  been  maintained  to  avoid 
placing  additional  administrative 
burdens  on  the  borrower  for  funds  that 
were  only  briefly  deposited  in  an 
interest  bearing  account  prior  to 
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disbursing  them.  The  provisions  in  this 
paragraph  apply  only  to  zero-interest 
loans,  since  U^A‘s  Federal  Uniform 
Assistance  Regulation,  7  CFR  part  3015, 
places  more  restrictions  on  handling  of 
grant  funds  and  requires  all  interest 
earned  on  grant  funds  to  be  returned  to 
REA.  The  disbursement  of  grant  funds  is 
addressed  in  paragraph  (b)  of  §  1703.61. 

Second,  paragraph  (b)  of  §  1703.28  has 
been  revis^  to  eliminate  the  $400,000 
limitation  on  the  size  of  zero-interest 
loans  and  grants.  Funding  for  individual 
loans  and  grants  each  fiscal  year  will  be 
limited  to  not  exceed  3  percent  of  the 
projected  amount  of  zero-interest  loan 
and  grant  funds  available  for  that  year. 
However,  notwithstanding  this  cbmge, 
the  REA  Administrator  will  retain  the 
authority  to  limit  funding  below  the  3 
percent  level,  and  a  decision  in  this 
regard  will  be  published  in  the  Federal 
Raster  for  each  fiscal  year.  The 
provision  setting  a  $200,000  floor  for  the 
maximum  amount  has  been  retained. 
Therefore,  in  those  years  where  3 
percent  of  the  projected  amount  of  zero- 
interest  loan  and  grant  funds  available 
for  the  year  would  be  less  than 
$200,000,  the  maximum  amoimt  of  the 
loan  and  grant  combination  would  still 
be  maintained  at  $200,000.  As 
published  in  the  Federal  Register  on 
October  6. 1992,  at  57  FR  46013.  the 
REA  Administrator  has  determined  the 
ma3dmum  amount  of  a  loan  and  grant  to 
be  $400,000  for  fiscal  year  1993. 

Third,  REA  proposes  to  eliminate 
paragraph  (e)  of  §  1703.46  in  the  existing 
rule.  This  paragraph  requires  projects 
providing  recreational  mdlities  to 
convincingly  demonstrate  that  they 
would  be  an  integral  part  of  a  tourism 
industry  in  their  area.  The  rule  also 
provides  that  projects  that  are  intended 
to  provide  recreational  facilities  for  the 
residents  of  particular  areas  would  not 
receive  points.  After  evaluating  this 
requirement  in  light  of  REA  p<mcy  set 
forth  in  §  1703.11  of  the  rule,  and 
applications  which  have  been  received 
for  funding  xmder  the  zero-interest  loan 
program,  tms  provision  is  overly 
restrictive.  Many  recreational  facilities 
promote  economic  development  and  job 
creation,  and  are  based  on  sound 
economic  and  financial  analysis, 
regardless  of  whether  they  are  integrated 
with  a  tourism  industry.  The  selection 
factors  outlined  in  the  rule  are  sufficient 
to  evaluate  the  appropriateness  of 
recreational  facility  projects  in 
accordance  with  the  go^s  of  the  zero- 
interest  loan  and  grant  program. 

Fourth,  paragraph  (b)  of  §  1703.61  has 
been  amended  to  clarify  that  the  grant 
portion  of  the  zero-interest  loan  and 
grant  will  be  disbursed  to  the  borrower 


only  upon  completion  of  the  project. 

This  will  require  REA  Borrowers  and 
project  owners  to  initially  use  zero- 
interest  loan  funds  and  supplemental 
funding  or  to  employ  other  financing  as 
necessary  to  finance  the  project  prior  to 
requesting  disbursement  of  grant  funds 
by  REA.  Tlus  requirement  is  necessary 
to  ensure  that  grant  funds  are  handled 
so  as  to  minimize  the  time  between 
disbursement  and  authorized  use  in 

accordance  with  USDA's  Federal  _ 

Uniform  Assistance  Regulation,  7  CFR 
parts  3015  and  3016.  At  the  same  time 
this  provides  an  REA  regulation  which 
minimizes  the  administrative  burden 
upon  REA  Borrowers  and  REA  for 
accounting  and  monitoring  the 
disbursement  of  grant  fun^. 

Fifth,  to  eflectively  monitor 
compliance  with  zero-interest  loan  and 
grant  program  provisions  regarding 
supplemental  ^ds.  REA  proposes  to 
revise  paragraph  (b)  of  §  1703.66  to 
require  recipients  of  pass-through  loans 
and  grants  to  furnish  a  record  of  receipts 
showing  total  project  costs  in  such 
detail  to  allow  verification  that  no 
greater  than  80  percent  of  project  costs 
have  been  funded  with  R^  zero- 
interest  loan  and  grant  funds.  This 
change  is  necessary  to  ensiire  zero- 
interest  loan  and  grant  program 
integrity. 

Sixth,  REA  proposes  to  revise 
paragraph  (e)  of  §  1703.66  in  the  rule  to 
allow  REA  field  accoimtants  to  provide 
a  loan  fiind  review  of  projects  funded  by 
zero-interest  loans.  Urn  current 
language  in  the  rule  reouires  Borrowers 
receiving  zero-interest  loans  to  have  a 
financial  report  and  general  accoimting 
of  all  zero-interest  loan  funds  prepared 
in  accordance  with  the  provisions  of  7 
CFR  Part  1773,  “REA  Policy  on  Audits 
of  Electric  and  Telephone  ^rrowers.” 
The  aforementioned  rule  requires  formal 
audits  to  be  performed  which,  in  many 
cases,  may  cost  thousands  of  dollars. 
While  the  provisions  of  7  CFR  part  1773 
may  be  appropriate  for  large  and 
complex  elec^c  and  telephone  loans, 
REA  believes  the  requirement  for  formal 
audits  outlined  in  this  regulation  are  too 
cumbersome  and  costly  for  REA 
Borrowers  receiving  zero-interest  locms 
which  typically  are  $100,000,  with  the 
maximum  of  $400,000.  Considering  the 
fact  REA  Borrowers  “pass-through” 
these  rural  economic  development  loans 
at  zero-interest,  REA  believes  excessive 
audit  costs  for  Borrowers  will  provide 
an  insurmoimtable  obstacle  for  making 
loans  vmder  the  zero-interest  loan  grant 
program.  REA  believes  audits  performed 
by  REA  field  accountants  will  ensiire 
that  loan  funds  are  properly  used  and 
the  zero-interest  loan  and  grant  program 


is  properly  implemented.  Therefore,  in 
order  to  allow  audits  to  be  performed  by 
REA  personnel,  REA  proposes  to  revise 
paragraph  (e)  of  §  1703.66,  to  allow 
borrowers  receiving  zero-interest  loans 
to  be  subject  to  a  rural  economic 
development  loan  review  of  zero- 
interest  loan  funds,  rather  than  a  formal 
audit  in  accordance  with  7  CFR  part 
1773.  This  provision  applies  to  zero- 
interest  loans  only.  Grant  reporting 
requirements  are  addressed  separately. 

Seventh,  REA  proposes  to  revise 
paragraph  (g)  of  §  1703.66  in  the  rule  to 
clarify  that  for  pass-through  zero- 
interest  loans  and  pass-through  grants, 
REA  borrowers  must  require  project 
owners  to  provide  suffident  financial, 
accounting  and  budget  information,  and 
other  records  deemed  necessary  to 
fadlitate  audits  in  accordance  with  7 
CFR  part  3015  and  7  CFR  part  3016,  as 
appropriate.  Likewise,  paragraph  (g)  of 
§  1703.66  is  revised  to  stipulate  that 
REA  borrowers  receiving  grants  for 
establishment  of  revolving  loan  funds 
vdll  be  required  to  furnish  information 
necessary  to  fadlitate  audits  in 
accordance  %vith  USDA  departmental 
grant  regulations.  Copies  of  these  grant 
regulations  are  avail^le  to  REA 
Borrowers  by  request 

List  of  Subjects  in  7  CFR  Part  1703 

Comm\mity  development.  Grant 
programs-housing  and  community 
development,  Lom  programs-housing 
and  commimity  development  Reporting 
and  recordkeeping  requirements.  Rural 
areas. 

For  the  reasons  set  out  in  the 
preamble,  chapter  XVn  of  title  7  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  1703— RURAL  DEVELOPMENT 

1.  The  authority  dtation  for  7  CFR 
part  1703  continues  to  read  as  follows: 

Authority:  7  U.S.C  901  et  seq.  and  950  aaa 
etseq. 

Subpart  B— Rural  Economic  Development 
Loan  and  Grant  Program 

2.  In  §  1703.12  of  this  subpart  B.  the 
following  definitions  are  added  in 
alphabetical  order  to  read  as  follows: 

$1703.12  Oefinitiona. 

***** 

Revolving  loan  program — a  program 
established  and  operated  by  the 
borrower,  using  grant  funds,  the 
borrower’s  contribution  and  loan 
repayments  to  make  loans  to  businesses 
or  others  for  rural  economic 
development  and  job  creation  ptirposes. 
***** 
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RTB — the  Rural  Telephone  Bank, 
estabhshed  as  a  body  corporate  and  an 
instrumentality  of  the  United  States,  to 
obtain  supplemental  funds  from  non- 
Federal  sources  and  utilize  them  in 
making  loans,  for  the  purposes  of 
financing,  or  refinancing,  the 
construction,  improvement,  expansion, 
acquisition,  and  operation  of  telephone 
lines,  facilities,  or  systems,  for 
borrowers  financed  under  sections  201 
and  408  of  the  Act. 
***** 

Rural  economic  development — ^job 
creation  or  preservation  or  community 
faciUties  improvement  projects  in  rural 
areas. 

***** 

Scope  of  work — a  detailed  plan,' 
which  has  been  approved  by  the 
Administrator,  covering  the  work  to  be 
performed  by  the  loan  and/or  grant 
recipient  using  the  loan  and/or  grant 
funds. 

***** 

Technical  assistance — managerial, 
analysis  of  facilities  or  processes, 
financial  and  operational  consultation 
by  independent  qualified  entities  to 
assist  project  owners  to  identify  and 
evaluate  problems  or  potential  problems 
and  provide  training  to  enable  project 
owners  to  successfully  implement, 
manage,  operate  and  maintain  viable 
projects. 

***** 

3.  Paragraph  (c)  of  §  1703.17  is  added 
to  read  as  follows: 

§  1 703.1 7  Uses  of  zero-interest  loans  and 
grants. 

***** 

(c)  Zero-interest  loans  and  gremts  may 
be  used  for  Projects  that  enhance  rural 
economic  development  by  providing 
advanced  telecommimications  services 
and  computer  networks  for  medical  and 
educational  services,  as  follows: 

(1)  For  telecommvinications  end  use 
and/or  transmission  facilities;  and 

(2)  Other  portions  of  the  project,  such 
as  modifications  to  buildings  necessary 
to  accommodate  telecommunications 
equipment  for  medical  care  and  other 
services,  public  or  private  education, 
and  employment  training. 

4.  Sections  1703.18  and  1703.19  are 
added  to  read  as  follows: 

§  1703.18  Types  of  projects  eligible  for 
grant  funding. 

Grants  may  be  made  for  the  following 
purposes: 

(a)  The  establishment  and  operation 
of  a  revolving  loan  program  by 
borrowers  in  accordance  vdth  §  1703.22 
of  this  subpart; 

(b)  Project  feasibility  studies  to  assist 
for-profit  and  non-profit  entities  in 


conjunction  with  a  loan  for  an 
authorized  project.  Feasibility  studies 
will  include  management  assistance, 
consultation,  and  research  for  planning 
individual  projects  that  the  borrower 
has  determined  will  benefit  the  rural 
community.  Feasibility  studies  which 
may  be  financed  under  this  section  must 
be  performed  by  qualified  entities 
subject  to  §  1703. 19(i),  General 
requirements  for  grant  funding. 

Feasibility  studies  must  address  the 
important  aspects  of  project  assessment 
and  planning  to  ensure,  to  the  extent 
practicable,  the  success  of  projects. 

These  include  the  market,  technical, 
economic,  financial,  and  managerial 
issues  related  to  project  feasibility. 
Feasibility  studies  may  be  funded  in 
connection  with  viable  projects  as  a 
reimbursement  to  the  project  owner  for 
expenses  incurred  during  the  initial 
planning  stages  of  the  project  prior  to 
project  fimdin^  by  REA; 

(c)  The  acquisition  of  technical 
assistance  in  conjimction  with  projects 
funded  with  zero-interest  loans  to 
enable  for-profit  and  non-profit  entities 
to  obtain  managerial,  analysis  of 
facilities  and  processes,  financial  and 
operational  consultation.  Grant  funds 
may  also  be  used  in  conjimction  with 
zero-interest  loans  to  enable  non-profit 
business  incubators  to  provide  technical 
assistance.  Technical  assistance  will 
enable  project  owners  to  identify  and 
evaluate  problems  or  potential  problems 
and  provide  training  in  order  that  they 
may  ultimately  implement,  manage, 
operate  and  maintain  viable  projects 
which  are  financed  with  zero-interest 
loan  funds.  Technical  assistance 
financed  under  this  section  must  be 
performed  by  qualified  entities  which 
are  independent  of  the  project  owner 
subject  to  §  1703. 19(i),  General 
requirements  for  grant  funding; 

(d)  Business  incubators  established  by 
non-profit  organizations  to  assist  in 
developing  emerging  enterprises. 
Business  incubators  funded  in 
conjunction  with  zero-interest  loans 
will  include  those  facilities  in  which 
single  or  multiple  businesses  may  use 
premises,  support  staff,  computer 
software,  hardware,  telecommunications 
equipment,  machinery,  janitorial 
services,  utilities,  or  other  overhead 
facilities.  Grant  funding  may  also  be 
provided  to  allow  business  incubators  to 
provide  feasibility  studies  and  technical 
assistance  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section; 

(e)  Community  development 
assistance  to  non-profit  entities  and 
public  bodies  for  employment  creation 
projects,  or  other  projects  which  provide 
needed  community  facilities  and 
services; 


(f)  Facilities  and  equipment  to  public, 
for-profit  and  non-profit  entities  to 
provide  education  and  training  to  rural 
residents  to  facilitate  economic 
development.  Equipment  and  facilities 
may  be  funded  to  enable  rural 
businesses  to  provide  educational  and 
job  enhancement  skills  to  employees; 

(g)  Facilities  and  equipment  to  public, 
for-profit  and  non-profit  entities  to 
provide  medical  care  to  rural  residents. 
Equipment  and  facilities  may  be  funded 
to  enable  eligible  entities  to  provide 
medical  training  and  related 
professional  health  care  skills  to  rural 
health  care  providers; 

(h)  Projects  which  utilize  advanced 
telecommunications  and/or  a  computer 
networks  to  fadlitate  medical  br 
educational  services  or  job  training  in 
accordance  with  paragraphs  (f)  and  (g) 
of  this  section. 

§  1 703.1 9  General  requirements  for  grant 
funding. 

(a)  Grants  made  under  §  1703. 18(a], 
establishment  and  operation  of  a 
revolving  loan  program  by  borrowers, 
will  be  limited  to  borrowers  and  can  be 
made  without  zero-interest  loans.  Grants 
made  under  §  1703.18(b)  and  (h)  will  be 
made  only  in  conjunction  with  zero- 
interest  loans,  and  on  a  pass-through 
basis. 

(b)  Pass-through  grant  funding  for 
projects  under  §  1703.18(b),  (c),  (f),  (g) 
and  (h)  will  be  available  for  non-profit 
and  for-profit  entities.  Pass-through 
grant  funding  for  projects  imder 

§  1703.18(d)  and  (e)  will  be  available 
only  for  non-profit  entities. 

(c)  All  projects  funded  with  zero- 
interest  loans  and  grants  will  require 
supplemental  funding  in  accordance 
with  §  1703.23  of  this  subpart.  For 
grants  made  under  §  1703.18(a),  the 
portion  eligible  for  REA  funding  may  be 
fully  funded  with  grant  funds.  For  all 
other  grants  funded  under  §  1703.18,  the 
portion  of  project  costs  eligible  for  REA 
funding  may  be  funded  up  to  20  percent 
with  grant  ftmds. 

(d)  Grant  funding  will  be  provided 
only  to  the  extent  necessary  for  a 
feasible  project.  A  feasible  project  is  a 
project  which  generates  sufficient 
income  to  pay  operating  expenses  and 
debts  and  compensate  for  depreciation 
of  equipment  and  facilities  for  the 
project  which  is  to  be  funded  by  REA. 
Depreciation  must  be  based  on 
allowable  depreciation  schedules  as  set 
forth  by  the  United  States  Internal 
Revenue  Service.  Projects  which 
generate  sufficient  revenue  to  show 
feasibility  without  grant  funds  are  not 
eligible  for  grant  funding.  Borrowers 
requesting  pass-through  grant  funds  will 
base  grant  funding  requests  on 
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substantiated  income  and  expense 
projections  for  the  project,  and 
doounentation  regarding  depreciation 
of  the  equipment  and  facilities  for  the 
project.  The  Administrator  will 
determine  whether  the  borrower’s 
projections  of  income,  expenses  and 
depreciation  are  reasonable. 

(e)  For  those  projects  that  initially 
project  low  income  in  the  start-up  phase 
compared  with  a  typical  year  of 
operation,  the  deferral  provisions  set 
forth  in  §  1703.29(b)  of  this  subpart  will 
be  considered  prior  to  determining  the 
level  of  eligible  grant  funding.  Debt 
payment  requirements  will  be 
calculated  based  on  the  debt  repayment 
requirement  at  the  expiration  oi  the 
deferral  and  without  the  deferral  option. 
Zero-interest  loan  and  grant  funding 
will  be  approved  in  accordance  with 
paragraph  (d)  of  this  section  based  on 
the  option  which  results  in  the  lowest 
required  grant  percentage. 

U)  The  owner  of  die  pass-through 
project  that  receives  grant  funds  ^11  be 
encouraged  to  commit  that  the  project 
will  be  a  demonstration  project. 

(g)  Grant  funds  must  be  used  to 
finance  projects  that  will  be  viable. 

(h)  Borrowers  or  project  owners  must 
demonstrate  the  availability  and 
commitment  of  other  sources  of  funding 
needed  to  complete  a  project  in  addition 
to  REA  loan  and/or  grant  funds,  prior  to 
the  first  advance  of  REA  funds. 

(i)  Feasibility  studies  and/or  technical 
assistance  funded  with  grants  under 

§  1703.18(b)  and  (c)  of  tUs  subpart  must 
be  performed  by  entities  which  are 
’  independent  of  the  borrower  and 
qualified  to  provide  such  services.  The 
project  owner,  if  deemed  qualified  in 
accordance  with  this  paragraph,  may 
furnish  a  feasibility  study  under 
§  1703.18(b).  Entities  furnishing 
technical  assistance  under  §  1703.18(c), 
must  be  independent  of  the  project 
owner.  To  be  deemed  qualified,  entities 
providing  feasibility  studies  and/or 
technical  assistance  must: 

(1)  Provide  sufficient  documentation 
evidencing  their  proven  ability, 
background  and  experience  to  furnish 
such  services;  and 

(2)  Provide  sufficient  doounentation 
evidencing  their  legal  authority  and 
capacity  to  furnish  such  services. 

5.  Section  1703.20  is  revised  to  read 
as  follows: 

§  1 703.20  Ineligible  usee  of  zero-interest 
loans  and  grants. 

(a)  Zero-interest  loans  and  grants  must 
not  be  used: 

(1)  To  fund  or  assist  projects  of  which 
any  director,  officer,  general  manager  or 
significant  stockholder  of  the  borrower, 
or  close  relative  thereof,  is  an  owner. 


stockholder,  partner  or  director,  or 
which  would,  in  the  judgment  of  the 
Administrator,  create  a  conflict  of 
interest  or  the  appearance  of  a  conflict 
of  interest.  The  borrower  must  disclose 
to  the  Administrator  information 
regarding  any  conflict  of  interest, 
potential  conflict  of  interest  or  any 
appearance  of  a  conflict  of  interest.  The 
Administrator  will  determine  whether 
there  is  a  conflict  of  interest  or  whether 
any  potential  conflict  of  interest  or 
appearance  of  a  conflict  of  interest  may 
adversely  affect  REA’s  interests.  A 
borrower  organized  as.  or  consisting  of 
a  cooperative,  widely  held  mutual 
corporation,  hibal  government, 
mimidpal  power  corporation,  public 
power  mstrict,  or  a  similar  widely  held 
organization  would  ordinarily  be  able  to 
have  an  ownership  interest  in  or  manage 
a  project  operated  on  either  a  for-profit 
or  non-profit  basis.  A  borrower 
organized  as  a  closely  held,  for-profit 
corporation  with  more  than  5  percent  of 
its  stock  held  by  one  legal  person,  its 
subsidiary  or  an  affiliate,  would 
ordinarily  be  able  to  own  or  manage  a 
project  operated  on  a  non-profit  basis 
only; 

(2)  For  any  costs  inoured  on  the 
project: 

(i)  Prior  to  receipt  of  the  borrower’s 
completed  application  by  REA  during 
an  application  period  unless  tha 
Administrator  has  specifically  approved 
such  usage  in  writing;  or 

(ii)  For  site  development,  the 
destruction  or  alteration  of  buildings,  or 
other  activities  that  would  adversely 
affect  the  environment  or  limit  the 
choice  of  reasonable  alternatives  prior  to 
satisfyffig  the  requirements  of  §  1703.32; 

(3)  By  the  borrower  to  piirchase  or 
lease  any  real  property,  materials, 
equipment,  or  ser^ces  from  its 
subsidiary,  an  affiliate,  or  significant 
stockholders,  officers,  managers  or 
directors  of  the  borrower,  or  close 
relatives  thereof,  where  the  piuchase  or 
lease  has  not  been  fully  disclosed  to  the 
Administrator  and  received  the 
Administrator’s  prior  written  approval; 

(4)  By  the  recipient  of  a  pass-through- 
loan  or  pass-through-grant  to  purchase 
or  lease  any  real  property,  materials, 
equipment,  or  services  ^m  the 
borrower,  its  subsidiary,  an  affiliate  of 
the  borrower,  or  significant 
stockholders,  officers,  managers  or 
directors  of  the  borrower,  or  close 
relatives  thereof,  where  the  purchase  or 
lease  has  not  been  fully  disclosed  to  the 
Administrator  and  received  the 
Administrator’s  prior  written  approval; 

(5)  To  pay  off  or  refinance  enstlng 
indebtedness  inciirred  prior  to  receipt  of 
the  borrower’s  completed  application  by 
REA  or  for  refinancing  or  repaying  a 


loan  made  under  the  Act  or  a  program 
administered  by  the  Administrator, 

(6)  For  any  electric  or  telephone 
purpose,  as  determined  by  the 
Administrator, 

(7)  For  the  borrower’s  electric  or 
telephone  operations  or  for  any 
operations  ^listed  with  the  borrower 
unless  the  Administrator  has 
specifically  informed  the  borrower  in 
writing  that  the  operations  are  part  of 
the  a^roved  purposes; 

(8)  To  pay  tne  salaries  of  any 
employee  or  owner  of  the  borrower,  its 
subsidiaries,  or  affiliates.  'This 
restriction  does  not  prohibit  the  use  of 
loan  or  grant  funds  for  printing  and 
similar  costs  for  project  feasibility 
studies  it  has  prepaid,  commissioned 
or  purchased  if  specifically  approved  by 
the  Administrator; 

(9)  To  fund  feasibility  studies  and 
technical  assistance  as  set  forth  in 

§  1703.18  of  this  subpart  independently 
of  projects  which  are  funded  under  the 
zero-interest  loan  and  grant  program; 

(10)  For  proposed  projects  located  in 
areas  covered  by  the  Coastal  Barrier 
Resources  Act  (16  U.S.C  3501  et  seq.); 
or 

(11)  For  anything  other  than  an 
approved  pxirpose. 

(b)  [Reserved] 

6.  Section  1703.21  has  been  amended 
by  adding  a  sentence  at  the  end  of 
paragraph  (b)  and  revising  paragraph  (d) 
to  read  as  follows: 

'11703.21  Limitatlona  on  tha  UM  of  zero- 
interest  loan  and  grant  funds. 

•  •  *  *  * 

(b)  •  *  •  Grant  funds  will  bo  disbursed 
to  the  borrower  in  accordance  with 
§  1703.61(b)  of  this  subpart. 

«  #  *  *  * 

(d)  The  borrower  may  not  requisition 
zero-interest  loan  funds  \mless  those 
funds  are  deposited  into  the  borrower’s 
REA  construction  fund  trustee  account. 
The  borrower  will  be  req;iired  to  set  up 
a  separate  federally  insmred  account 
called  the  Rural  Economic  Development 
Account,  if  loan  funds  are  not  expected 
to  be  disbursed  within  two  months  after 
receipt  fium  REA.  All  interest  earned  on 
temporarily  deposited  zero-interest  loan 
fun^  in  excess  of  $500  per  12-month 
period  must  be  used  for  approved 
purposes  or  returned  to  REA.  Grant 
funds  will  be  disbursed  by  REA  in 
accordance  with  7  CFR  parts  3015  and 
3016,  and  §  1703.61  (b)  of  this  subpart. 
***** 

7.  Section  1703.22  is  added  to  read  as 
follows: 

§  1703.22  Revolving  loan  program. 

Grant  funds  under  this  section  will  be 
provided  only  to  REA  borrowers  on  a 
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non  pass-through  basis.  REA  borrowers 
will,  in  turn,  provide  loans  to  foster 
rural  economic  development  in 
accordance  with  this  subpart  and  the 
specific  requirements  of  fiiis  section. 

(a)  Genera/.  Grant  funds  disbursed  to 
borrowers  to  establish  revolving 
loan  programs  under  this  section  are 
subject  to  the  following  requirements: 

(1)  The  uses,  restrictions  and 
limitations  for  zero-interest  loans  set 
forth  in  §§  1703.17, 1703.20  and  1703.21 
of  this  subpart,  respectively; 

(2)  Loans  made  by  REA  borrowers 
initially  lending  grant  funds  disbursed 
by  REA  are  limit^  to  types  of  projects 
specified  in  §  1703.18(d),  (e),  (fl,  (g)  and 
(h).  Loans  may  also  be  made  for 
feasibility  studies  and  technical 
assistance  in  accordance  with 

§  1703.18(b)  and  (c),  respectively,  but 
only  for  those  types  of  projects  specified 
in  this  paragraph.  Loans  made  from 
repayments  of  the  initial  loans  made  by 
R^  borrowers  may  be  used  for  any 
rural  economic  development  piirpose  in 
accordance  with  a  prior  agreement 
between  the  borrower  and  REA; 

(3)  All  other  requirements  relevemt  to 
zero-interest  pass-through  loans 
outhned  in  this  subpart,  except  the 
minimum  size  of  a  zero-interest  loan  as 
specified  in  §  1703.28(f); 

(4)  The  loans  made  from  the  revolving 
loan  program  using  the  grant  funds  must 
carry  an  interest  rate  of  zero  percent; 
however,  the  fund  may  charge 
reasonable  loan  servicing  fees.  Loans 
made  from  repayments  of  the  initial 
loan  may  carry  an  interest  rate  in 
accordance  with  prior  agreement  with 
REA; 

(5)  Grant  funds  will  only  be  provided 
to  an  REA  borrower  for  a  revolving  loan 
program  when  a  proposed  budget 
submitted  to  REA  demonstrates  and  the 
borrower  agrees  in  writing  that  no  more 
than  10  percent  of  grant  funds  received 
are  used  to  cover  operating  expenses  of 
the  revolving  loan  program.  Operating 
expenses  include  the  costs  of 
administering  the  revolving  loan  fund 
and  the  provision  of  technical  assistance 
to  project  owners.  All  proceeds  in 
excess  of  those  needed  to  cover 
authorized  expenses,  as  described 
above,  must  revert  to  the  revolving  fund 
and  be  available  for  re-lending  for 
eligible  projects.  Budgets  which  reflect 
expenses  incurred  in  operating  the  fund 
must  be  submitted  to  I^iA  annually; 

(6)  The  borrower  may  charge 
reasonable  loan  servicing  charges.  For 
purposes  of  this  section,  loan  servicing 
charges  must  not  exceed  an  amount 
equal  to  the  sum  of  one  percent  per  year 
of  the  outstanding  principal  on  the  first 
day  of  each  year  on  each  project  owner’s 


zero-interest  loan  which  is  made  fi-om 
the  REA  grant  proceeds; 

(7)  The  borrower  will  submit 
documentation  indicating  that  potential 
projects  which  are  eligible  for  funding 
have  sufficiently  progressed  in  the 
planning  stage  to  allow  grant  funding 
approved  for  a  revolving  loan  program 
to  be  requisitioned  by  the  borrower, 
disbursed  by  REA,  and  loaned  to 
recipients  within  three  years  of  the  date 
of  grant  approval  by  REA.  Grant  funds 
that  have  not  been  requisitioned  within 
three  years  will  be  cancelled,  unless  the 
Administrator  has  approved  an 
extension  in  writing.  Grant  funds  will 
be  disbursed  by  REA  in  accordance  with 
paragraphs  (d)  and  (g)  of  this  section; 

(8)  If  the  revolving  loan  program  is 
terminated,  further  disbursement  of 
grant  funds  will  be  cancelled. 
Repayments  of  loans  made  using  grant 
funds  which  have  been  disbiirsed  will 
be  used  in  accordance  with  the 
borrower’s  rural  development  plan; 

(9)  Payment  of  creditors  which 
provide  interim  or  construction 
financing  to  a  viable  project  for  eligible 
purposes  as  set  forth  in  §  1703.17  of  this 
subpart  may  be  authorized.  Refinancing 
for  the  sole  purpose  of  replacing  higher 
interest  conventional  financing  with 
zero-interest  revolving  loan  funds  is  not 
authorized. 

(b)  The  borrower's  rural  development 
plan.  REA  requires  that  the  revolving 
loan  program  be  administered  in 
accordance  with  a  rural  development 
plan,  developed  by  the  borrower  and 
approved  by  REA.  The  plan  must  be  of 
sufficient  detail  to  provide  REA  with  a 
complete  imderstanding  of  what  the 
borrower  intends  to  accomplish  by 
administering  a  revolving  loan  program. 
The  rural  development  plan  will 
provide  the  mechanics  of  how  the 
revolving  loan  funds  will  be  disbursed 
to  the  project  owner.  The  rural 
development  plan  must  outline  the 
borrower’s  plans  for  administering  the 
revolving  loan  program  during  the 
initial  period  when  REA  grant  funds  are 
lent  by  the  borrower  and  after  the 
revolving  fund  becomes  non-Federal  in 
accordance  with  paragraph  (f)  of  this 
section.  The  plan  must  outline  the 
following: 

(1)  Specific  objectives  for  the 
revolving  loan  program,  revolving  loan 
operating  proc^ures,  lending 
parameters,  maximum  and  minimum 
loan  amount,  and  types  of  projects  to  be 
funded; 

(2)  Eligibility  criteria  if  other  than 
outlined  in  this  subpart; 

(3)  The  application  process  and 
method  of  ^sposition  of  the  funds  to 
the  project  owner;  and 


(4)  A  procedure  for  monitoring  the 
project  owner’s  accomplishments  and 
reporting  requirements  by  the  project 
owner’s  management. 

(c)  The  borrower's  scope  of  work. 
Borrowers  applying  for  grant  funding 
under  this  section  must  submit  a  scope 
of  work  to  REA.  Applications  for  grants 
under  this  section  will  be  evaluated  for 
funding  based  on  the  borrower’s  rural 
development  plan  in  paragraph  (b)  of 
this  section  and  the  scope  of  work.  The 
scope  of  work  must  contain  the 
follovnng  items: 

(1)  Documented  need  for  grant  funds. 
The  borrower  must  identify  a  sufficient 
number  of  rural  development  projects  of 
the  type  specified  in  §  1703.18(d),  (e), 

(f),  (g),  and  (h)  which  are  currently  being 
planned  requiring  zero-interest  loans 
equal  to  the  amount  of  grant  assistance 
requested  from  REA.  These  projects  may 
be  supported  with  a  community 
facilities  plan,  or  other  development 
plan,  prepared  by  local  community 
leaders  in  cooperation  with  the 
borrower.  For  each  project,  the  borrower 
will  submit  information  required  under 
§  1703.34  of  this  subpart; 

(2)  Documented  authority  and  ability 
of  the  borrower  to  administer  a 
revolving  rurfd  development  loan 
program  in  accordance  with  the 
provisions  of  this  subpart.  The  borrower 
must  provide  a  complete  listing  of  all 
personnel  responsible  for  administering 
this  program  dong  with  a  statement  of 
their  qualifications  and  experience; 

(3)  Documented  ability  of  the 
borrower  to  commit  financial  resources 
under  the  control  of  the  borrower  to 
assist  in  the  establishment  of  a  rural 
development  revolving  loan  program. 
This  should  include  a  statement  of  the 
sources  of  funding  for  the 
administration  of  the  borrower’s 
operations,  as  well  as  financial  and 
technical  assistance  for  projects; 

(4)  Documentation  that  the  borrower 
has  secured  commitments  of  significant 
financial  support  from  public  agencies 
and/or  private  organizations  for 
supplemental  funding  to  support  a  rural 
development  loan  pronam; 

(5)  A  list  of  proposed  fees  and  other 
charges  the  borrower  will  assess  the 
projects  it  funds;  and 

(6)  The  borrower’s  nual  development 
policy  for  non-Federal  funds  in 
accordance  with  paragraphs  (b)  and  (f) 
of  this  section. 

(d)  Grant  processing  and  approval. 
Applications  for  grants  to  establish 
revolving  loan  funds  will  be  reviewed  in 
accordance  virith  §§  1703.45  and  1703.46 
of  this  subpart,  and  with  the  borrower’s 
rural  development  plan  and  scope  of 
work  outlin^  in  this  paragraphs  (b)  and 
(c)  of  this  section.  Grants  will  be 
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processed  in  accordance  with 
§§  1703.58  and  1703.59  of  this  subpart. 

(e)  Disbursement  of  grant  funds. 
Borrowers  are  not  authorized  to 
commence  projects  to  be  funded  under 
this  section  until  those  projects  have 
been  submitted  for  authorization  in 
accordance  with  paragraph  (c)(1)  of  this 
section,  or  the  projects  have  been 
submitted  for  authorization  subsequent 
to  grant  approval  in  accordance  with 
paragraph  (e)(2)  of  this  section.  REA 
grant  funds  will  be  disbursed  in 
accordance  with  the  provisions  of  7  CFR 
Part  3015,  Uniform  Federal  Assistance 
Regulations,  on  a  reimbursement  basis, 
the  applicable  requirements  of  this 
subpart,  the  administrative  provisions 
outlined  in  paragraph  (g)  of  this  section, 
and  the  following  requirements: 

(1)  Only  projects  authorized  by  REA 
in  accordance  with  paragraphs  (c)(1) 
and  (e)(2)  of  this  section,  for  which 
adequate  documentation,  including 
receipts  for  expenditures  and 
certification  of  approved  pxrrposes,  are 
submitted  will  be  considered  for 
reimbursement. 

(2)  A  project  which  was  not  submitted 
prior  to  grant  approval  in  accordance 
with  paragraph  (c)(1)  of  this  section, 
may  be  authorized  for  funding 
subsequent  to  grant  approval.  A  project 
which  is  authorized  for  funding  imder 
this  paragraph  will  be  considered  for 
disbursement  at  the  first  allowable  time 
period  after  project  authorization  in 
accordance  with  paragraphs  (e)(3)  and 
(e)(4)  of  this  section.  Project 
authorization  after  grant  approval  is 
subiect  to  the  following  requirements: 

(i)  The  project  meets  the  specific 
objectives  for  the  borrower’s  revolving 
loan  program  as  outlined  in  paragraph 
(b)(1)  of  this  section; 

(ii)  The  borrower  presents  evidence 
that  the  project  requested  for 
authorization  can  be  funded  prior  to 
projects  which  were  authorized  prior  to 
grant  approval  in  accordance  with 
paranaph  (b)(1)  of  this  section;  and 

(iii)  REA  approves  the  project  for 
funding  in  accordance  with  §  1703.34  of 
this  subpart. 

(3)  Grant  funds  requisitioned  for 
individual  projects  in  increments  of  less 
than  $100,000,  or  less  than  25  percent 
of  the  amoimt  approved  for  the 
revolving  loan  ^d,  whichever  is  less, 
may  be  reimbursed  semi-annually. 
Submission  periods  for  requisitioning 
grant  funds  on  a  semi-annual 
disbursement  basis  will  be  14  days 
commencing  firom  the  6-month 
anniversary  date  of  grant  approval. 

(4)  Grant  funds  requisitioned  for 
individual  projects  in  increments  of 
$100,000  or  greater,  or  at  least  25 
percent  of  the  amount  approved  for  the 


revolving  loan  fund,  whichever  is  less, 
may  be  submitted  for  reimbursement  at 
any  time. 

(f)  Reporting  requirements.  (1)  The 
borrower  must  maintain  financial 
management  systems  and  retain 
financial  records  in  accordance  with  7 
CFR  Part  3015,  Uniform  Federal 
Assistance  Regulations. 

(2)  borrower  records  must  include  an 
accurate  accounting  and  source 
documentation  to  support  each 
transaction  involving  the  revolving  loan 
fund.  Records  are  subject  to  a  rural 
economic  loan  review  as  set  forth  in 

§  1703.66(g)  of  this  subpart. 

(3)  SF-269,  ’’Financial  Status  Report,” 
and  a  revolving  loan  program  activity 
report  will  be  required  of  all  borrowers 
on  an  annual  basis.  Reports  will  be 
submitted  no  later  than  90  days  after 
December  31  of  each  year.  The  program 
activity  report  will  contain  an  aggregate 
hst  of  projects  funded,  the  ammmt 
funded  for  each  project,  the  project 
repayment  schedule,  a  brief  description 
of  each  project,  the  project  objectives, 
whether  or  not  the  project  has  been 
completed,  and  the  projected  number  of 
jobs  created  or  saved  by  each  project. 
Reports  under  this  paragraph  will  be 
required  \mtil  all  grant  fimds  have  been 
disbursed  and  projects  completed. 

(4)  A  performance  report  will  be 
required  for  each  project  funded  on  an 
annual  basis.  Performance  reports  will 
be  due  no  later  than  90  days  after 
December  31  of  each  year.  Performance 
reports  will  be  submitted  until  one  year 
after  project  completion.  Project 
performance  reports  will  contain  the 
following: 

(i)  A  comparison  of  actual 
accomplishments  dining  the  reporting 
period  to  the  objectives  established  for 
the  project  and,  if  not  attained,  reasons 
why  established  objectives  were  not 
met; 

(ii)  Problems,  delays,  or  adverse 
conditions  which  will  materially  affect 
attainment  of  planned  project 
objectives,  prevent  the  meeting  of  time 
schedules  or  objectives,  or  preclude  the 
attainment  of  project  work  elements 
during  established  time  periods.  This 
disclosiue  shall  be  accompanied  by  a 
statement  of  the  action  taken  or 
contemplated  to  resolve  the  situation; 

(iii)  Projected  accompUshments  for 
the  next  reporting  period,  if  appUcable; 
and 

(iv)  Status  of  comphance  with  any 
special  conditions  for  project  funding,  if 
applicable. 

(5)  Borrowers  must  report  and  remit 
interest  earned  on  advances  of  grant 
funds  deposited  in  interest  accounts  to 
REA  on  a  quarterly  basis  in  accordance 


with  7  CFR  Part  3015,  Uniform  Federal 
Assistance  Regulations. 

(^  Non-Feaeral  hinds.  Once  all  REA- 
derived  grant  funds  have  been  utilized 
by  the  borrower  to  fund  nual 
development  projects  according  to  the 
provisions  of  this  section  and  the 
applicable  provisions  of  this  subpart, 
loans  made  by  the  borrower  thereafter 
from  repayments  to  the  revolving  loan 
fund  shall  not  be  considered  as  being 
derived  from  Federal  funds  and  the 
requirements  of  these  regulations  will 
not  be  imposed  on  the  borrower  or 
project  owners.  However,  the  borrower 
will,  as  a  condition  for  receiving  a  grant 
under  this  section,  agree  to  the 
following  conditions: 

(1)  To  maintain  a  revolving  loan 
account  to  promote  rural  economic 
development  in  accordance  with  the 
borrower’s  rural  development  plan  for 
non-Federal  funds  submitted  in 
accordance  with  paragraph  (b)  of  this 
section. 

(2)  To  maintain  the  supplemental 
funding  supplied  by  the  borrower  in  • 
accordance  with  §  1703.23  of  this 
subpart  within  the  revolving  loan  fund. 

(^  Approval  may  be  granted  by  the 
Administrator  to  terminate  the  revolving 
loan  program,  or  modify  the 
requirements  set  forth  in  paragraphs 

(g)(1)  and  (g)(2)  of  this  section,  upon 
written  request  and  justification  by  the 
borrower. 

(h)  Administrative  provisions.  The 
requirements  of  this  paragraph  set  forth 
the  procedures  for  accoimting, 
requisitioning  and  disbursement  of 
Federal  funds,  those  funds  initially 
disbursed  for  projects  which  may  be 
funded  in  accordance  with  an  approved 
rural  development  plan  and  scope  of 
work  submitted  by  the  borrower. 
Disbursement  of  grant  funds  will  be 
approved  on  a  reimbursement  basis  after 
the  grant  agreement  is  executed  by  REA 
and  the  borrower,  the  applicable 
provisions  of  this  subpait  are  met, 
subject  to  disbursement  restrictions  in 
paragraph  (e)  of  this  section,  and  the 
following  requirements. 

(1)  Accounting  requirements. 
Accounting  will  be  performed  in 
accordance  with  7  CFR  Part  1767, 
Accoimting  Requirements  for  REA 
Electric  Borrowers,  or  7  CFR  Part  1770, 
Accoimting  Requirements  for  REA 
Telephone  Borrowers,  as  appropriate. 
The  borrower  will  maintain  accounts  for 
the  revolving  funds  as  follows: 

(i)  REA  electric  borrowers. 

(A)  A  general  ledger  Account  131.13, 
’’Cash — General — ^Economic 
Development  Grant  Funds.”  The 
borrower  will  debit  this  accoimt  in  an 
amount  eoual  to  the  amount  of  the  grant 
approved  by  REA,  the  borrower’s 
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supplemental  fund  contribution 
required  in  accordance  with  §  1703.23 
of  this  suhpart.  and  all  other  funds 
advanced  tor  the  project,  regardless  of 
the  source,  if  controlled  by  the 
borrower.  The  borrower  will  credit  this 
account  for  all  expenditures  made  with 
Federal  funds  on  behalf  of  the  rural 
development  project. 

(B)  A  general  Irager  Account  124.1, 
“Other  favestments — ^Federal  Economic 
Development  Loans.”  The  borrower  will 
debit  this  accoimt  in  the  amoimt  of 
Federal  funds  the  borrower  advances  to 
nonassociated  organizations  for 
authorized  rural  economic  development 
projects.  For  each  debit  in  this  account, 
a  corresponding  credit  will  be  made  in 
Accoimt  131.13  in  paragraph  (h){l)(i)(A) 
of  this  section. 

(C)  A  general  ledger  Account  123.3, 
“Investment  in  Assi^iated  Companies — 
Federal  Economic  Development  Loans.” 
The  borrower  will  debit  tMs  account  in 
the  amount  of  Federal  funds  the 
borrower  advances  to  associated 
organizations  for  authorized  rural 
economic  development  projects.  For 
each  debit  in  this  account,  a 
corresponding  credit  will  be  made  in 
Accoimt  131.13  in  paragraph  (h)(l)(i)(A) 
of  this  section. 

(D)  Account  421,  “Miscellaneous 
Non-operating  Income.”  The  borrower 
will  aWit  this  account  in  the  amount 
of  grant  funds  disbursed  by  REA 
resulting  from  an  approved  requisition 
request  in  accordance  with  paragraph 
(h)(2)  of  this  section. 

(E)  A  general  ledger  Account  131.14, 

‘  ‘Cash— <Jeneral — Eimnomic 
Development  Non-Federal  Revolving 
Funds.”  The  borrower  will  debit  this 
account  with  cash  received  from  the 
repayment  of  loans  made  from  accounts 
in  paragraphs  (h)(l)(i)(B).  (h)(l)(i)(C). 
(h)(l)(i)(F).  and  (h)(l)(i)(G)  of  this 
section.  The  borroww  will  credit  this 
account  to  reflect  loans  made  for  rural 
economic  development  projects  from 
non-Federal  funds  from  accounts 
specified  in  paragraphs  (h)(l)(i)(F)  and 
(h)(l)(i)(G)  of  this  section. 

(F)  A  general  ledger  Account  124.2, 
“Other  Investments — Non-Federal 
Economic  Development  Loans.”  The 
borrower  will  debit  this  account  in  the 
amount  of  non-Federal  funds  the 
borrower  advances  to  nonassociated 
organizations  for  authorized  rural 
economic  development  projects.  For 
each  debit  in  this  account,  a 
corresponding  credit  will  be  made  in 
Account  131.14,  in  paragraph  (h)(lKi)(E) 
of  this  section. 

(G)  A  general  ledger  Account  123.4, 
“Investment  in  Assi^ated  Companies — 
Non-Federal  Economic  Development 
Loans."  The  borrower  will  debit  this 


account  in  the  amoimt  of  non-Federal 
funds  the  borrower  advances  to 
associated  organizations  for  authorized 
rural  economic  development  projects. 

For  each  debit  in  this  account,  a 
corresponding  credit  will  l)e  made  in 
Account  131.14,  in  paragraph  (h)(l)(i)(E) 
of  this  section. 

(ii)  REA  telephone  borrowers. 

(A)  A  generau  ledger  Accoimt  1130.4, 
“Cash — General — Eamomic 
Development  Grant  Funds  (Qass  A 
Companies)”,  or  Account  1120.14, 

“Cash — General — Economic 
Development  Grant  Funds  (Class  B 
Companies).”  The  borrower  wdll  debit 
the  appropriate  account  in  an  amount 
equal  to  the  amount  of  the  grant 
approved  by  REA.  the  borrower’s 
supplemental  fund  contribution 
required  in  accordance  with  §  1703.23 
of  this  subpart,  and  all  other  funds 
advanced  for  the  project,  regardless  of 
the  source,  if  controlled  by  the 
borrower.  The  borrower  will  credit  the 
appropriate  account  for  all  expenditures 
made  with  Federal  funds  on  l^half  of 
the  rural  development  project. 

(B)  A  general  ledger  Account  1402.4, 
“Other  Investments  in  Nonaffiliated 
Companies — ^Federal  Economic 
Development  Loans.”  The  borrower  will 
debit  this  account  in  the  amount  of 
Federal  funds  the  borrower  advances  to 
nonaffiliated  organizations  for 
authorized  rural  economic  development 
projects.  For  each  debit  in  this  account, 
a  corresponding  credit  will  be  made  in 
the  appropriate  account  in  paragraph 
(h)(l)(ii)(A)  of  this  section. 

(C)  A  general  ledger  Account  1401.1, 
“Other  Investments  in  Affiliated 
Companies — ^Federal  Economic 
Development  Loans.”  The  borrower  will 
debit  tffis  account  in  the  amount  of 
Federal  funds  the  borrower  advances  to 
affiliated  organizations  for  authorized 
rural  economic  development  projects. 
For  each  debit  in  this  account,  a 
corresponding  credit  will  be  made  in 
the  appropriate  account  in  paragraph 
(h)(l)(ii)(A)  of  this  section. 

(D)  Account  7360,  “Other  Non¬ 
operating  Income  (Class  A  Companies)”, 
or  Account  7300,  Non-operating  Income 
and  Expense  (Class  B  Companies),  as 
appropriate.  'Ihe  borrower  will  credit 
these  accounts,  as  appropriate,  in  the 
amount  of  grant  funds  disbursed  by  REA 
resulting  firam  an  approved  requisition 
request  in  accordance  with  paragraph 
(h)(2]  of  this  section. 

(E)  A  general  ledger  Account  1130.5, 

*  ‘Cash— ^neral — ^onomic 
Development  Non-Federal  Revolving 
Funds  (Class  A  Companies)”,  or 
Account  1120.15,  “Casb-^General — 
Economic  Development  Non-Federal 
Revolving  Funds  (Class  B  Companies)”, 


as  appropriate.  The  borrower  will  debit 
the  appropriate  account  with  cash 
received  frnm  the  repayment  of  loans 
made  from  accounts  in  paragraphs 
(h)(l)(ii)(B).  (h)(l)(u)(C).  (h)(l)(ii)(F). 
and  (h)(l)(ii)(G)  of  this  section.  The 
borrower  will  credit  the  appropriate 
account  to  reflect  loans  made  for  rural 
economic  development  projects  from 
non-Federal  func^  from  accounts 
specified  in  paragraphs  (h)(l)(ii)(F)  and 
(h)(l)(ii)(G)  of  this  section. 

(F)  A  general  ledger  Account  1402.5, 
“Other  bi vestments  in  Nonaffiliated 
Companies — ^Non-Federal  Economic 
Development  Loans.”  The  borrower  will 
debit  this  account  in  the  amount  of  non- 
Federal  funds  the  borrower  advances  to 
nonaffiliated  organizations  for 
authorized  rural  economic  development 
projects.  For  each  debit  in  this  account, 
a  corresponding  credit  will  be  made  in 
the  appropriate  account  in  paragraph 
(h)(l)(ii)(E)  of  this  section, 

(G)  A  general  ledger  Account  1401.2, 
“Other  Investments  in  Affiliated 
Companies — ^Non-Federal  Economic 
Development  Loans.”  The  borrower  will 
debit  tffis  account  in  the  amount  of  non- 
Federal  funds  the  borrower  advances  to 
affiliated  organizations  for  authorized 
rural  economic  development  projects. 

For  each  debit  in  this  account,  a 
corresponding  credit  will  be  made  in 
the  appropriate  account  in  paragraph 
(h)(l)(ii)(E)  of  this  section. 

(2)  Requisition  requirements.  Grant 
funds  may  be  requisitioned  by  REA 
borrowers  in  accordance  with 
disbursement  requirements  in  paragraph 
(e)  of  this  section.  Borrowers  wdll  be 
reimbursed  eighty  percent  (80%)  of 
funds  expended  for  approved  projects 
funded,  in  accordance  with 
supplemental  funding  requirements  set 
forth  in  §  1703.23  of  this  subpart.  For 
each  completed  project,  the  borrower 
wrill  submit  the  foliowring  for 
reimbursement: 

(i)  Standard  Form  270,  “Request  for 
Advance  of  Reimbursement”: 

(ii)  Appropriate  account  ledgers 
completed  in  accordance  with 
paragraph  (h)(1)  of  this  section,  and 
certification  of  their  accuracy; 

(iii)  Cancelled  checks  and  other 
verifiable  source  records  supporting  the 
transactions;  and 

(iv)  Certification  and  evidence  that 
the  project  costs  to  be  reimbursed  are  for 
a  project  which  has  been  authorized  by 
REA,  and  are  authorized  costs  for  that 
project. 

(3)  REA  review.  Requisition  requests 
wrill  be  evaluated  for  compliance  with 
loan  purposes  previously  submitted  by 
the  borrower  fm  project  authorization  in 
accordance  with  paragraphs  (c)(1)  or 
(e)(2)  of  this  section,  comphance  writh 
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(6)  *  *  * 


the  borrower’s  rural  development  plan, 
accounting  documentation  submitted  in 
paragraph  (h)(1)  of  this  section,  and  the 
cancelled  checks  and  source  records 
submitted. 

8.  Paragraph  (b)  of  §  1703.28  is  revised 
to  read  as  follows: 

§  1703.28  Maximum  and  minimum  aizea  of 
a  zero-interest  loan  or  grant  application. 

•  «  *  *  • 

(b)  Regardless  of  the  projected  total 
amount  that  will  be  available,  the 
maximum  size  may  not  be  lower  than 
$200,000. 

*  *  *  •  • 

9.  Section  1703.30  is  amended  by 
revising  the  parenthetical  containing  the 
OMB  control  niunber  at  the  end  of  the 
section  to  read  as  follows; 

§  1 703.30  Approval  of  agreements. 

*  •  *  *  « 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0572090090) 

10.  Section  1703.34  is  amended  by 
revising  paragraphs  (b)(5)  (ii)  and  (iii), 
and  adding  paragraphs  (b)(5)  (iv)  and  (v) 
to  read  as  follows: 

§1703.34  [Amended] 

•  *  *  •  • 

(b)  *  *  * 

(5)  *  *  * 

(ii)  A  section  entitled  “Project 
Description”  as  set  forth  in  §  1703.36; 

(iii)  Except  for  applications  for  project 
feasibility  studies,  a  section  entitled 
"Environmental  Impact  of  the  Project” 
as  set  forth  in  §  1703.37; 

(iv)  Monitoring  plan.  For  a  pass¬ 
through  loan  and/or  grant,  a  copy  of  the 
borrower’s  plan  to  monitor  the  loan 
and/or  grant  and  ensure  that  the 
requirements  of  this  subpart  are  met; 
and 

(v)  Scope  of  work.  For  an  application 
for  a  loan  and/or  grant,  a  proposed 
scope  of  work  for  the  project. 

•  *  •  «  * 

11.  Section  1703.46  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a);  by  removing  paragraph  (e),  and 
redesignating  paragraphs  (f),  (g),  (h),  (i), 
(j),  (k),  and  (1)  as  paragraphs  (e),  (f),  (g), 
(h),  (i),  (j),  and  (k),  respectively;  and  by 
adding  a  sentence  at  the  end  of  newly 
designated  paragraph  (g)(6)(iv)  to  read 
as  follows: 

§  1703.46  Documenting  the  evaluation  and 
selection  of  applications  for  zero-interest 
loans  and  grants. 

(a)  The  Administrator  will  only 
consider  for  selection  applications  that 
request  funds  for  purposes  as  set  forth 
in  §§  1703.17  and  1703.18  and  are  not 
ineligible  under  §  1703.20,  as 
determined  by  the  Administrator.  *  *  * 


(iv)  *  •  •  For  a  pass-through  loan  and 
grant,  the  quality  of  the  borrower's  plan 
to  monitor  the  loan  and  grant  and  assure 
that  the  requirements  of  this  subpart 
and  7  CFR  parts  3015  and  3016  are  met 
will  also  be  considered. 

•  *  •  •  * 

12.  Section  1703.61  is  amended  by 
adding  two  sentences  at  the  end  of 
paragraph  (a)  and  three  sentences  at  the 
end  of  paragraph  (b)  to  read  as  follows: 

§1703.61  Disbursement  of  zero-interest 
loan  and  grant  funds. 

(a)  *  *  •  The  borrower  or  project 
owner’s  share  in  the  cost  of  the  project 
must  be  utilized  in  advance  of  REA 
zero- interest  loan  funds,  or  upon  REA 
approval,  on  a  pro  rata  distribution  basis 
with  loan  funds  during  the 
disbursement  period.  The  borrower  or 
project  owner  will  not  be  permitted  to 

firovide  its  contribution  at  the  end  of  the 
oan  disbursement  period. 

(b)  •  •  •  Prior  to  me  disbursement  of 
grant  funds  tmder  this  subpart,  the 
borrower  will  provide  evidence  of 
fidelity  bond  coverage  as  required  by 
§  3015.17  of  this  title.  The  grant  portion 
of  a  pass-through  zero-interest  loan  and 
grant  will  be  disbursed  to  the  borrower 
on  a  reimbursement  basis  after  all  other 
project  funds  have  been  utilized  and 
evidence  is  provided  that  the  project  has 
been  completed.  Grants  to  borrowers  for 
establishment  of  revolving  loan  funds 
will  be  disbursed  in  accordance  with 
§  1703.22  of  this  subpart. 

*  *  •  *  • 

13.  Section  1703.66  is  amended  by 
revising  paragraphs  (b),  (d),  (e)  and  (g), 
and  by  adding  paragraphs  (h),  (i),  and 
(j),  to  read  as  follows: 

§  1703.66  Review  and  other  requirements. 
***** 

(b)  The  borrower  must  require  the 
recipient  of  a  pass-through  loan  and 
grant  to  provide  an  itemized  hst  to  the 
borrower  that  shows  the  expenditures 
made  on  the  project  for  approved 
purposes,  including  a  certification  to 
that  effect.  The  borrower  will  also 
require  the  recipient  to  attach  invoices, 
receipts,  bills  of  sale,  and  other 
evidence  representing  the  items  on  the 
list  of  expenditures  that  at  least  total  the 
amount  of  the  REA  zero-interest  loan 
and  grant.  In  addition,  the  borrower  will 
also  require  the  recipient  to  furnish  a 
record  of  itemized  receipts  showing 
total  project  costs  in  su(±  detail  that 
will  permit  auditors  to  establish  the 
REA  funding  percentage.  REA’s  legal 
agreements  will  include  the  terms  and 
conditions  that  the  borrower  must 
require  in  its  agreement  with  the 


recipient  of  a  pass-through  loan  and 
grant  covering  the  use  and  intended 
schedule  of  expenditures  of  the  loan 
funds. 

***** 

(d)  The  legal  documents  executed 
between  the  borrower  and  the 
Administrator  in  connection  with  a 
zero-interest  loan  and/or  grant  must 
contain  certain  provisions  giving  the 
Administrator  cfiscretionary  rights  and 
remedies  in  the  event  a  borrower  fails  to 
comply  with  this  subpart,  other  Federal 
regulations  and  statutes,  or  the  terms, 
conditions  and  requirements  of  the 
executed  legal  documents.  Regardless  of 
any  right  or  remedy  the  Administrator 
chooses  to  assert,  if  the  borrower  uses 
any  zero-interest  loan  and/or  grant 
funds  other  than  for  approved  purposes, 
the  borrower  will  be  required  to  return 
to  REA  the  amoxmt  used  for  imapproved 
purposes.  An  unauthorized  zero-interest 
loan  amovmt  which  is  returned  will  be 
considered  a  prepayment  on  the  REA 
note. 

(e)  Borrowers  receiving  zero-interest 
loans  and/or  grants  will  be  subject  to  a 
rural  economic  development  review  of 
zero-interest  loan  and  grant  funds. 

•  *  *  •  • 

(g)  Grants  provided  under  this 
program  will  be  administered  in 
accordance  with  7  CFR  part  3015  and  7 
CFR  part  3016,  as  appropriate.  Copies  of 
these  USDA  Uniform  Assistance 
regulations  can  be  obtained  by 
contacting  REA  in  Washington,  DC.  The 
borrower  that  receives  a  grant  for  the 
establishment  of  a  revolving  loan  fund, 
or  project  owner  that  receives  a  pass- 
throu^  loan  and  grant,  will  be  subject 
to  requirements  under  these  regulations 
which  cover,  among  other  things, 
financial  reporting,  accoimting  records, 
budget  controls,  record  retention  and 
audit  requirements.  For  pass-through 
loans  and  grants,  REA  borrowers  will  be 
required  to  include  in  their  legal 
documents  the  requirement  for  project 
owners  to  provide  sufficient  financial, 
accounting  and  budget  information  and 
other  records  deemed  necessary  to 
facilitate  audits  in  accordance  with  7 
CFR  part  3015  and  7  CFR  part  3016  for 
non-profit  entities,  and  R^  loan  fund 
and  accounting  reviews  for  projects  in  a 
for-profit  status. 

(h)  For  pass-through  loans  and  grants 
awarded  under  this  subpart,  the 
borrower  must  diligently  monitor 
performance  to  ensure  that  time 
schedules  are  being  met,  projected  work 
by  time  periods  is  being  accomplished, 
and  other  performance  objectives  are 
being  achieved.  The  borrower  must 
submit  an  original  and  one  copy  of  each 
report  to  REA  on  an  annual  basis.  The 
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project  performance  reports  shall 
include,  but  not  be  limited  to,  the 
following: 

(1)  A  comparison  of  actual 
accomplishments  to  the  objectives 
establi^ed  for  that  period; 

(2)  Reasons  why  any  established 
objectives  were  not  met; 

(3)  A  description  of  any  problems, 
delays,  or  adverse  conditions  which 
have  occurred,  or  are  anticipated,  and 
which  may  affect  the  attainment  of 
overall  project  objectives,  prevent 
meeting  of  time  s^edules  or  objectives, 
or  preclude  the  attainment  of  particular 
project  work  elements  during 
established  time  periods.  This 
disclosure  shall  accompanied  by  a 
statement  of  the  action  taken  or  planned 
to  resolve  the  siUiation;  and 

(4)  Objectives  and  timetable 
established  for  the  next  reporting 
period. 

(i)  For  pass-through  loans  and  grants, 
a  final  prefect  performance  repK)rt  will 
be  reqiiired  with  the  last  SF  269, 
"Financial  Status  Report,”  available 
fi-om  REA  in  Washington,  DC  The  final 
report  also  must  provide  an  evaluation 
of  the  success  of  the  project  in  meeting 
the  objectives  of  the  program.  The  final 
report  may  serve  as  the  last  annual 
report. 

(j)  Monitoring  reqiiirements  for 
borrowers  receiving  grants  for  revolving 
loan  funds  are  specified  in  §  1703.22  of 
this  subpart 

14.  Sections  1703.67  and  1703.68  are 
added  to  read  as  follow's; 

§  1 703.67  Changes  in  project  objective  or 
scope. 

For  loans  and  grants  awarded  under 
this  subpart  the  borrower  must  obtain 
prior  approval  for  any  material  change 
to  the  scope  or  objectives  of  the 
approved  project  including  changes  to 
the  scope  of  work  or  budget.  Failure  to 
obtain  prior  approval  of  Ganges  can 
result  in  suspension  or  termination  of 
grant  funds. 

f  1 703.68  Loan  and  grant  termination 
provisions. 

(a)  Termination  for  cause.  The 
Administrator  may  terminate  any  loan 
and/or  grant  in  whole,  or  in  part,  at  any 
time  before  the  date  of  completion  of 
loan  and/or  grant  disbvirsement, 
whenever  the  borrower  has  failed  to 
comply  with  the  conditions  of  the  loan 
and/or  grant  The  Administrator  will 
promptly  notify  the  borrower  in  writing 
of  the  determination  and  the  reasons  for 
the  termination,  together  with  the 
effective  date.  The  termination  date  will 
be  no  less  than  30  days  following 


receipt  of  the  termination  notica  The 
borrower  will  have  such  time  to  cure  the 
default  or  to  state  why  it  feels  the  loan 
and/or  grant  should  not  be  terminated. 
The  Administrator  will  stay  the 
termination  upon  the  curing  of  the 
defeult,  and  may  delay  termination  if, 
sufficient  cause  has  brnn  given  by  the 
borrower. 

(b)  Termination  for  convenience.  The 
Adininistrator  or  the  borrower  may 
terminate  a  loan  and/or  grant  in  whole, 
or  in  part  when  both  pa^es  agree  that 
the  continuation  of  the  project  would 
not  produce  beneficial  results 
commensurate  with  further  expenditure 
of  funds.  The  two  parties  will  agree 
upon  termination  conditions,  including 
the  effective  date,  and  in  the  case  of 
partial  terminations,  the  portion  to  be 
terminated.  The  borrower  will  not  incur 
new  obligations  for  the  terminated 
portion  ^er  the  effective  date,  and  will 
cancel  as  many  outstanding  obligations 
as  possible.  The  Administrator  vdll 
allow  full  credit  to  the  borrower  for  the 
Federal  share  of  unfulfilled  contractual 
obligations  which  were  incurred  in  good 
faith  by  the  borrower  prior  to  grant 
termination. 

§§1703.80-1703.99  [Reserved] 

15.  Sections  1703.80  through  1703.99, 
which  are  presently  reserved  in  subpart 
B.  are  transferred  to  subpart  C. 

Dated:  October  1, 1993. 

Bob  J.  Nash. 

Under  Secretary,  Snmll  Community  and  Rural 
Development. 

[FR  Doc  93-24957  FUed  10-8-93;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 
11  CFR  Parte  107, 114  and  9008 
[Notice  1993-24] 

Federal  Funding  of  Presidential 
Nominating  Conventions 

AGENCY:  Federal  Election  Commission. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Federal  Election 
Commission  announces  that  it  will  hold 
a  public  hearing  on  proposed  revisions 
to  its  regulations  governing  publicly 
financed  Presidential  nominating 
conventions.  Further  information  is 
provided  in  the  supplementary 
information  which  rollows. 

DATES:  The  hearing  will  be  held  on 
October  27, 1993  at  10  a.m.  Requests  to 


testify  must  be  received  on  or  before 
October  15. 1993.  Persons  requesting  to 
testify  must  also  submit  written 
comments  by  October  15, 1993,  if  they 
have  not  previously  filed  written 
comments  on  the  proposed  rules. 

ADDRESSES:  Requests  to  testify,  and  any 
accompanying  comments,  must  be  made 
in  writing  and  addressed  to:  Ms.  Susan 
E.  Propper,  Assistant  General  Coimsel. 
999  E  Street,  NW.,  Washington,  DC 
20463.  The  heeiring  will  be  held  in  the 
Commission’s  ninth  floor  meeting  room, 
999  E  Street,  NW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Susan  E.  Propper.  Assistant  General 
Counsel,  (202)  219-3690  or  (800)  424- 
9530. 

SUPPLEMENTARY  INFORMATION:  On  August 
12. 1993  (58  FR  43046)  the  Commission 
published  a  Notice  of  Proposed 
Rulemaking  regarding  possible  changes 
to  11  CFR  part  107,  §  114.1  and  part 
9008,  whi^  concern  the  public 
financing  of  Presidential  nominating 
conventions.  These  regulations 
implement  the  Federal  Election 
Campaign  Act  of  1971,  as  amended,  and 
the  Presidential  Election  Campaign 
Fimd  Act.  See  2  U.S.C.  437  and  26 
U.S.C.  9008. 

Five  comments  were  received  in 
response  to  the  NPRM.  One  commentor, 
a  national  party  committee,  requested 
an  opportunity  to  testify,  if  the 
Commission  were  to  hold  a  public 
hearing  on  this  rulemaking.  Another 
national  party  committee  has  also 
indicated  an  interest  in  appearing. 
Accordingly,  the  Commission  is 
scheduling  a  public  hearing  to  give  all 
those  interested  in  the  proposed 
changes  to  the  regulations  an 
opportunity  to  testify. 

List  of  Subjects 

11  CFR  Part  107 

Political  committees  and  parties. 
Reporting  requirements. 

11  CFR  Part  114 

Business  and  industry.  Elections. 

1 1  CFR  Part  9008 

Campaign  funds.  Political  committees 
and  parties.  Reporting  requirements. 

Scott  E.  Thomas, 

Chairman,  Federal  Election  Commission. 

IFR  Doc.  93-24873  Filed  19-8-93;  8:45  amj 
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FARM  CREOrr  ADMINtSTRATION 

12  CFR  Part  615 
RIN  3052-AB45 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administratirm  (FCA),  by  the  Farm 
Credit  Administration  Board  (Board), 
proposes  to  amend  its  regulations  to 
allow  Farm  Credit  System  (FCS) 
institutions  to  document  the  existence 
of  a  Hrst  lien  on  the  security  for  long¬ 
term  real  estate  mortgage  loans  by 
obtaining  title  insurance  instead  of  an 
attorney’s  certification.  The  current 
regulation  requires  that  an  attorney’s 
certification  be  obtained  for  every  long¬ 
term  mortgage  loan  in  order  for  that  loan 
to  qualify  as  collateral  for  FCS  debt 
obligations.  The  regulaticm  is  being 
amended  because  title  insurance  has 
become  the  prevailing  method  used  by 
the  mortgage  lendmg  industry  to  ensure 
clear  title.  Additionally,  the  revised 
regulation  permits  FCS  institutions 
greater  flexibility  in  determining  which 
method  for  validating  first  lien  position 
(an  attorney’s  certification  or  title 
insurance)  provides  the  institution  the 
best  protection  for  the  amount 
expended. 

OATES:  Written  comments  must  be 
received  on  or  before  November  12, 
1993. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  (in  triplicate)  to 
Patricia  W.  DiMuzio.  Divisicm  Director, 
Regulation  Development  Division, 

Office  of  Examination,  Farm  Credit 
Administraticm.  McLean,  Virginia 
22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Regulation  Development 
Division,  Farm  Qedit  Administration. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  A.  Rea,  Policy  Analyst, 
Regulation  Development  Division, 
Office  of  Examination,  Farm  Credit 
Administration,  McLean.  Virginia 
22102-5090,  (703)  883-M98.  TDD 
(703) 883-4444, 
or 

James  M.  Morris,  Senior  Attorney, 
Regulatory  Operaticms  Division, 

Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883-4020, 
TDD  (703)  883-4444. 

SUPPLEMENTARY  INFORMATION:  Section 
1.10(aK2)  of  the  Farm  Credit  Act  of 


1971,  as  amended  (Act),  requires  that 
long-term  mortgage  loans  made  by  Farm 
Credit  Banks  (rcBs)  under  section  1.7  of 
the  Act,  or  by  associations  under 
sections  1.7  and  7.6  of  the  Act,  “be 
secured  by  first  liens  on  interests  in  real 
estate  of  such  classes  as  may  be 
prescribed  by  regulations  of  the  Farm 
Credit  Administration."  At  present. 

§  615.5060  requires  that  an  attorney’s 
certification  be  obtained  for  long-term 
mortgage  loans  if  such  loans  are  to 
qualify  as  collateral  for  FCS  debt 
obligations.  Nevertheless,  title  insurance 
is  the  prevailing  method  for  ensuring 
clear  title  in  the  mortgage  lending 
industry  and  is  becoming  more 
commonplace  in  FCS  lending.  Title 
insurance  can  provide  a  lender  with 
protection  that  is  comparable  to  an 
attorney’s  certification  and  in  some 
instances  may  be  more  timely  and  less 
expensive  to  obtain.  Despite  these  facts, 
under  the  present  §  615.5060,  even  if 
FCS  lenders  obtain  title  instu^nce  they 
must  also  obtain  an  attorney’s 
certification,  thus  incurring  unnecessary 
expenses  without  providing  any 
substantial  additional  protecticm.  FCA 
has  reconsidered  this  requirement,  and 
proposes  to  amend  the  regulation  to 
permit  institutions  to  obtain  title 
insurance  instead  of  an  attorney’s 
certificate  to  document  the  existence  of 
a  first  lien,  provided  that  the  title 
insurance  policy  meets  certain 
standards. 

The  FCA  recognizes  that  practices 
within  the  mortgage  lending  industry 
continually  change  and  proposes 
amending  §  615.5060  to  give  FCS 
institutions  additional  flexibility  while 
maintaining  protection  for  them  as  well 
as  for  FCS  investors  and  borrower- 
stockholders.  The  revised  regulation 
allows  FCS  institutions  to  determine 
which  method  for  validating  first  lien 
position  (an  attorney’s  certification  or 
title  insurance)  provides  them  the  best 
protection  for  the  amount  expended. 

List  of  Sul^ects  in  12  CFR  Part  615 

Accounting,  Agriculture.  Banks, 
banking,  Government  securities. 
Investments.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  part  615  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  to  read  as 
follows: 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POUCIES  AND 
OPERATIONS.  AND  FUNDING 
OPERATIONS 

1.  The  authority  citation  for  part  615 
continues  to  read  as  follows: 


Authority:  Secs.  1.5, 1.7, 1.10, 1.11, 1.12, 

2.2,  2.3,  2.4,  2.5,  2.12,  3.1,  3.7.  3.11.  3.25,  4.3, 
4.9, 4.14B,  4.25, 5.9,  5.17, 6.20, 6.26  of  the 
Farm  Credit  Act;  12  U.S.C  2013. 2015,  2018, 
2019,  2020,  2073,  2074,  2075,  2076, 2093, 

2122,  2128,  2132,  2146,  2154,  2160,  2202b, 
2211,  2243,  2252,  2278b,  2278b-6;  sec.  301|a) 
of  Pub.  L.  100-233, 101  Stat  1568, 1608. 

Subpart  B — Collateral 

2.  Section  615.5060  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§615.5060  Special collaterat  requirement. 

(a)  If  the  counsel  for  a  bank  or 
association  has  determined,  in  writing, 
that  bank  or  association  procedures 
provide  sufficient  safeguards  to  ensure 
that  a  real  estate  mortgage  loan,  within 
the  meaning  of  section  1.7(a)  of  the  Act. 
made  by  the  bank  w  association  will  be 
secured  by  a  first  lien,  or  its  equivalent, 
on  the  borrower’s  interest  in  tl^  primary 
real  estate  security,  an  attorney  lien 
certification  need  not  be  (Stained  at  the 
time  a  note  is  accepted  as  collateral. 
However,  the  note  shall  be  withdrawn 
from  collateral  upon  the  expiration  of  1 
year  from  the  date  of  the  loan  closing 
unless,  before  the  end  of  such  period 

(1)  An  attorney  has  certified  that  the 
bank  or  association  has  a  first  Hen  or  its 
equivalent  finrn  a  secxuity  standpoint  in 
the  primary  real  estate  security  for  the 
loan;  or 

(2)  The  bank  or  association  obtained 
at  loan  closing  a  title  insurance  policy 
insuring  that  it  has  a  first  Hen  or  its 
equivalent  fixim  a  security  standpoint  in 
the  primary  real  estate  swmrity  for  the 
loan,  and  all  of  the  following 
requirements  are  satisfied: 

(i)  The  final  policy  was  issued  by  a 
title  insurance  company  that  has  been 
licensed  to  issue  sucdi  policies  by  the 
appropriate  state  insurance  regulatory 
bo^  or  bodies,  has  not  been  barred  or 
suspended,  and  has  been  approved  by 
the  lending  institution: 

(ii)  The  ^al  policy  was  issued  in  a 
form  that  has  been  approved  by  the 
coimsel  for  the  lending  institution; 

(iii)  The  final  policy  was  issued  for  an 
amount  equal  to  the  l^lance  outstanding 
on  the  real  estate  mortgage  loan;  and 

(iv)  Personnel  with  adequate  training 
and  experience  in  reel  estate  title 
matters  designated  by  the  counsel  for 
the  lending  institution  certified  in 
writing  that: 

(A)  They  reviewed  the  final  policy 
and  that  the  policy  complies  with 
standards  prescribed  by  such  counsel; 
and 

(B)  The  final  policy  insures  that  a  first 
lien  or  its  equivalent  fiom  a  security 
standpoint  has  been  obtained  on  the 
primary  real  estate  security  for  the  loan. 

•  #  *  •  # 
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Dated:  October  4, 1993. 

Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc.  93-24881  Filed  10-8-93;  8:45  ami 
BILUNG  CODE  870S-41-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart  23 

[Docket  No.  115CE.  Special  Condition  23- 
ACE-741 

Special  Conditions;  Cessna  Model  526 
Airplane 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Cessna  Aircraft 
Company  Model  526  airplanes.  These 
airplanes  will  have  novel  and  unusual 
features  when  compared  to  the  state  of 
technology  envisaged  in  the  applicable 
airworthiness  standards.  These  design 
features  include  engine  location, 
performance  characteristics,  and 
acrobatic  maneuver  capabilities,  for 
which  the  applicable  regulations  do  not 
contain  adequate  or  appropriate 
airworthiness  standards.  This  notice 
contains  the  additional  airworthiness 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  current  airworthiness  standards. 
DATES:  Comments  must  be  received  on 
or  before  November  12, 1993. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to;  Federal 
Aviation  Administration,  Assistant 
Chief  Counsel,  ACE-7,  Attention:  Rules 
Docket  Clerk,  Docket  No.  115CE  Room 
No.  1558,  601  East  12th  Street,  Kansas 
City,  Missouri  64106.  All  comments 
must  be  marked:  Docket  No.  115CE. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
holidays,  between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Downs,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate,  Aircraft  Certificate 
Service,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  city,  Missouri  64106;  telephone 
(816)  426-5688. 

SUPPLEMENTARY  INFORMATION 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 


written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified  above. 
All  communications  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  further 
rulemaking  action  on  this  proposal. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stumped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  115CE’’.  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
the  comments  received.  All  comments 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Eiocket  for  examination  by 
interested  parties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Background 

On  January  18, 1993,  the  Cessna 
Aircraft  Co.,  P.O.  Box  7704,  Wichita,  KS 
67277  made  application  for  acrobatic 
category  type  certification  of  the  Model 
526  airplane.  This  airplane  is  a  two 
place  (tandem  seating),  all  metal,  low 
wing,  twin  turbofan  engine-powered 
monoplane  with  fully  enclosed 
retractable  landing  gear.- The  Model  526 
has  engines  mounted  on  the  fuselage 
sides  aft  and  above  the  wing  rear  spar. 
The  Model  526  is  capable  of  acrobatic 
flight,  including  inverted  maneuvers, 
and  Mach  .700  performance. 

T^-pe  Certification  Basis 

Type  certification  basis  of  the  Cessna 
Model  526  airplane  is  as  follows: 

Federal  Aviation  Reg\ilations  (FAR  Part 
23),  effective  February  1, 1965,  through 
amendment  23—42,  effective  February  4, 
1991:  FAR  36,  effective  December  1, 
1969,  through  amendment  effective  on 
the  date  of  type  certification; 
exemptions,  if  any;  and  any  special 
conditions  that  may  result  from  this 
notice. 

Discussion 

Cessna  plans  to  incorporate  certain 
novel  and  unusual  design  features  into 
the  airplane  for  which  the  airw'orthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards.  These 
features  include  electronic  systems, 
acrobatic  flight  capability,  engine 
location,  and  certain  performance 
characteristics  necessary  for  this  type  of 


airplane  that  were  not  envisaged  by  the 
existing  regulations. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.17(a)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  airplane.  Special 
conditions,  as  appropriate,  are  issued  in 
accordance  with  §  11.49  after  public 
notice,  as  required  by  §§  11.28  and 
11.29(b).  effective  October  14, 1980,  and 
become  a  part  of  the  type  certification 
basis,  as  provided  by  §  21.17(a)(2). 

Protection  of  Systems  From  High 
Intensity  Radiated  Fields(HIRF) 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  components  in 
analog  and  digital  electronics  circuits, 
these  advanced  systems  are  readily 
responsive  to  the  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  the  HIRF  incident  on  the 
external  surface  of  aircraft.  These 
induced  transient  currents  and  voltages 
can  degrade  electronic  systems 
performance  by  damaging  components 
or  upsetting  system  functions. 

Furtheimore,  the  electromagnetic 
environment  has  undergone  a 
transformation  that  was  not  envisioned 
when  the  current  requirements  were 
developed.  Higher  energy  levels  are 
radiated  from  transmitters  that  are  used 
for  radar,  radio,  and  television.  Also,  the 
population  of  transmitters  has  increased 
significantly. 

The  combined  effect  of  the 
technological  advances  in  aircraft 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  aircraft.  Effective 
measures  against  the  effects  of  exposure 
to  HIRF  must  be  provided  by  the  design 
and  installation  of  these  systems.  ■ 

The  accepted  maximum  energy  levels 
in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels  are  believed  to 
represent  the  worst  case  to  which  an 
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airplane  would  be  exposed  in  the 
operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  (1)  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  (2),  as  follows: 

(1)  Tne  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  advmrsely  affected 
when  the  aircraft  is  expos^  to  the  HIRF 
environment,  defined  below: 


Fietd  strength  (volts/meter) 


Frequency  1 

Peak 

Average 

10-100  KHz  . . 

1  50  = 

50 

100-500  KHz  _  .. 

!  60 ; 

60 

500-2000  KHz  . 1 

70i 

70 

2-30  MHz _ _ 1 

i  200; 

200 

30-70  MHz _ 

30! 

!  X 

70-100  MHz _ 

30! 

i  X 

100-200  MHz  . ! 

!  150 1 

1  X 

200-400  MHz _ j 

70  i 

70 

400-700  MHz _ _ 

40201 

935 

700-1000  MHz _ _ 

1700  1 

1  170 

1-2  GHz  _ 

5000 

990 

2-4  Ghz  . . . . 

6680| 

j  840 

4-6  GHz . 

6860 

i  310 

6-8  GHz _ 

3600 

670 

8-12  GHz  . 

3500 

1270 

12-18  GHz . . . 

i  3500 

360 

18-40  GHz . . 

{  2100 

7X 

(2)  The  applicant  may  demonstrate  by 
a  laboratory  test  that  Um  electrical  and 
electronic  systems  that  perfonn  critical 
functions  can  withstand  a  peak  of 
electron^gnetic  field  strength  of  100 
volts  per  meter  (v/m)  in  a  fi^uency 
range  of  10  KHz  to  40  GHz.  When  using 
a  laboratory  test  to  show  compliance 
with  the  HIRF  requirements,  no  credit  is 
given  for  signal  attenuation  due  to 
installaticm. 

In  view  of  the  revised  HIRF  envelope, 
the  requirement  for  the  fixed  value  test 
has  been  changed  to  100  v/m  fiom  the 
previously  used  value  of  200  v/m.  The 
applicant  opting  for  the  fixed  value 
laboratory  test,  instead  of  the  HIRF 
envelope,  may  be  subject  to  post 
certification  reassessment  based  on  the 
finalized  rule  requirements.  The 
applicant  should  be  cautioned  that 
choosing  100  v/m  may  make  it  difficult, 
under  post  certification  reassessment 
requirements,  to  qualify  the  installations 
without  upgrading  the  design.  If  the 
system  should  not  meet  the  post 
certification  reassessment  requirements, 
additional  protection  provisions  and/or 
testing  may  be  required. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant  for 
approval  by  the  FAA  to  identify 


electrical  and/or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical”  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
aircraft.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  only  apply  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  a  combination  thereof. 
Service  experience  alone  is  not 
acceptable  since  such  experience  in 
normal  fight  operations  may  be  include 
an  exposure  to  the  HIRF  environment. 
Reliance  on  a  system  with  similar 
design  features  for  redundaiK:y  as  a 
means  of  protection  against  the  efiects 
of  external  HIRF  is  generally  insufiicient 
since  all  elements  of  a  redundant  system 
are  likely  to  be  exposed  to  the  fields 
concurrently. 

Thrust  Attenuation 

The  Model  526  design  includes  a 
system  that  permits  the  attenuating  of 
engine  thrust.  Attenuation  is 
accomplished  by  movable  panels, 
mounted  on  the  engine  pylons 
downstream  of  the  exhaust  cones,  that 
can  be  deployed  into  the  exhaust 
streams.  The  thrust  attenuators  are 
designed  to  be  used  in  both  ground  and 
flight  operations  and  differ  fitun  thrust 
reverses  in  that  attenuators  do  not 
provide  for  eitho'  zero  or  reverse  thrust 
levels.  These  special  conditions  provide 
requisite  standards  for  thrust 
attenuating  systems. 

Flight  ^ 

Previous  certification  and  operational 
experience  with  jet  powered  airplanes 
has  not  included  an  airplane  of  similar 
design  or  approval  in  the  acrobatic 
category. 

Current  standards  in  part  23  did  not 
envisage  this  type  of  airplane  and  the 
associated  performance  and 
maneuvering  capabilities.  Based  upon 
the  knowledge  and  experience  gained 
during  certification  and  operation  of 
previous  part  23  jet  airplanes  and  other 
acrobatic  airplanes,  special  conditions 
similar  to  the  requirements  included  in 
the  draft  Joint  Airworthiness 
Regulations  (JAR)  23,  Issue  4  are 
proposed  instead  of  the  performance 


and  flight  characteristics  requirements 
of  subpart  B  of  part  23. 

Operating  Limitations  and  Information 

Current  standards  in  part  23  did  not 
envisage  this  type  of  airplane  and  the 
associated  performance  and 
maneuvering  capabiUties. 

To  maintain  a  level  of  safety 
consistent  with  other  acrobatic  category 
and  jet  powered  airplanes,  special 
conditions  similar  to  the  requirements 
included  in  the  draft  JAR  23,  Issue  4  are 
proposed  instead  of  the  marketing, 
placards,  and  flight  manual 
requirements  of  subpart  G  of  part  23. 

Effects  of  Contamination  on  Natural 
Lom/nor  Flow  Airfoils 

Airfoil  configurations  similar  to  the 
Cessna  Model  526  have  been  found  to 
have  measurable  degradation  of 
handling  qualities  and  performance 
when  laminar  flow  was  lost  due  to 
airfoil  contamination.  Tripping  of  the 
boundary  layer  could  be  caused  from 
flight  in  precipitation  conditions  or  by 
the  presence  of  contamination  sindi  as 
insects.  If  measurable  eftects  are 
detected,  it  should  be  determined  that 
the  minimum  flight  characteristics 
standards  continue  to  be  met,  and  that 
any  degradation  to  performance 
informatirai  are  identified.  This  may  be 
accomplished  by  a  combination  of 
analysis  and  testing.  Current  standards 
in  part  23  did  not  envisage  this  type  of 
airplane  and  the  associated  airfoil 
contamination  consideraticms.  Special 
conditions  are  proposed  since  existing 
regulations  do  not  require  these  adverse 
effects  to  be  evaluated. 

Conclusion 

In  view  of  the  design  features  and 
operational  envelope  discussed  for  the 
Model  526  airplane,  the  following 
special  conditions  are  proposed.  This 
action  is  not  a  rule  of  general 
applicalnlity  and  aflects  only  the  model 
of  airplane  identified  in  these  proposed 
special  conditions. 

List  of  Subjects  in  14  CFR  Part  23 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  Secs.  313(a),  601,  and  603  of  the 
Federal  Aviation  Act  of  1958;  as  amended  (49 
U.S.C.  1354(a),  1421,  and  1423);  49  U.S.C 
106(g);  14  CFR  21.16  and  21.17;  and  14  CFR 
11.28  and  11.29(b). 

The  Proposed  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


52704 


Federal  Register  /  Vol.  58.  No.  195  /  Tuesday,  October  12,  1993  /  Proposed  Rules 


Administrator,  the  Federal  Aviation 
Administration  proposes  the  following 
special  conditions  as  part  of  the  type 
certification  basis  for  the  Cessna  Model 
526  airplane: 

Note:  To  provide  for  clarity  and  continuity 
within  the  proposed  special  conditions,  some 
sections  of  subparts  B  and  G  of  part  23  are 
included  without  change  in  the  following 
special  conditions.  These  unchanged  sections 
are  marked  with  an  asterisk  (*)  preceding  the 
section  number  to  permit  them  to  be  readily 
identified  from  the  different/added 
requirements  of  the  proposed  special 
conditions. 

1.  Protection  of  Systems  From  High 
Intensity  Radiated  Fields  (HIRF) 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
high  intensity  radiated  electromagnetic 
fields  external  to  the  airplane.  , 

2.  Thrust  Attenuating  Systems 

Thrust  attenuating  systems  must  be 
designed  and  installed  so  that  no  unsafe 
condition  will  result  during  normal 
operation  of  the  systems,  or  from  any 
failure  (or  reasonably  likely 
combination  of  failures)  of  the  thrust 
attenuation  systems  under  any 
anticipated  condition  of  operation  of  the 
airplane,  including  ground  operation. 
Failure  of  structural  elements  need  not 
be  considered  if  the  probability  of  this 
kind  of  failure  is  extremely  remote. 

3.  Flight 

Instead  of  compliance  with  the 
sections  contain^  in  Subpart  B  of  part 
23,  the  following  sections  apply: 

General 

*SC23.21  Proof  of  Compliance 

(a)  Each  requirement  of  this  subpart 
must  be  met  at  each  appropriate 
combination  of  weight  and  center  of 
gravity  within  the  range  of  loading 
conditions  for  which  certification  is 
requested.  This  must  be  shown — 

(1)  By  tests  upon  an  airplane  of  the 
type  for  which  certification  is  requested, 
or  by  calculations  based  on,  and  equal 
in  accuracy  to,  the  results  of  testing;  and 

(2)  By  systematic  investigation  of  each 
probable  combination  of  weight  and 
center  of  gravity,  if  compliance  cannot 
be  reasonably  inferred  upon 
combinations  investigated. 

(b)  The  following  general  tolerances 
are  allowed  during  flight  testing. 
However,  greater  tolerances  may  be 
allowed  in  particular  tests — 


Item 

Tolerance 

Weight  . 

+5%.-10%. 

Critical  items  affected 

+5%,-1%. 

by  weight. 

CG  . 

±7%  total  travel. 

SC23.23  Load  Distribution  Limits 

(a)  Ranges  of  weight  and  center  of 
gravity  within  which  the  airplane  may 
be  safely  operated  must  be  established. 

If  a  weight  and  center  of  gravity 
combination  is  allowable  only  within 
certain  lateral  load  distribution  limits 
that  could  be  inadvertently  exceeded, 
these  limits  must  be  established  for  the 
corresponding  weight  and  center  of 
gravity  combinations. 

(b)  The  load  distribution  must  not 

exceed:  » 

(1)  The  selected  limits; 

(2)  The  limits  at  which  the  structure 
is  proven;  or 

{3)  The  limits  at  which  compliance 
with  each  applicable  flight  requirement 
of  this  subpart  is  shown. 

SC23.25  Weight  Limits 

(a)  Maximum  weight.  The  maximum 
weight  is  the  highest  weight  at  which 
compliance  with  each  applicable 
requirement  of  FAR  23  (other  than  those 
complied  with  at  the  design  landing 
weight)  is  shown.  The  maximum  weight 
must  be  established  so  that  it  is — 

(1)  Not  more  than  the  least  of— 

(1)  The  highest  weight  selected  by  the 
applicant;  or 

(ii)  The  design  maximum  weight, 
which  is  the  highest  weight  at  which 
compliance  with  each  applicable 
structural  loading  condition  of  FAR  23 
(other  than  those  complied  with  at  the 
design  landing  weight)  is  shown;  or 

(iii)  The  hipest  weight  at  which 
compliance  with  each  applicable  flight 
requirement  is  shown,  and. 

(2)  With  each  seat  occupied,  assuming 
a  weight  of  190  pounds,  not  less  than 
the  weight  with — 

(i)  Oil  at  full  tank  capacity,  and  at 
least  enough  fuel  for  maximum 
continuous  thrust  operation  of  at  least 
45  minutes;  or 

(ii)  The  required  minimum  crew,  and 
fuel  and  oil  to  full  tank  capacity. 

(b)  Minimum  weight.  The  minimum 
weight  (the  lowest  weight  at  which 
compliance  with  each  applicable 
requirement  of  this  part  is  shown)  must 
be  established  so  that  it  is  not  more  than 
the  sum  of— 

(1)  The  empty  weight  determined 
under  SC23.29; 

(2)  The  weight  of  the  required 
minimum  crew  (assuming  a  weight  of 
170  pounds  for  each  crew  memlrar);  and 

(3)  The  weight  of  5  percent  of  the  total 
fuel  capacity  of  that  particular  fuel  tank 
arrangement  under  investigation. 


SC23.29  Empty  Weight  and 
Corresponding  Center  of  Gravity 

(a)  The  empty  weight  and 
corresponding  center  of  gravity  must  be 
determined  by  weighing  the  airplane 
with — 

(1)  Fixed  ballast; 

(2)  Unusable  fuel  determined  under 
23.959;  and 

(3)  Full  operating  fluids,  including — 

(i)  Oil; 

(ii)  Hydraulic  fluid;  and 

(iii)  Other  fluids  required  for  normal 
operation  of  airplane  systems. 

(b)  The  condition  of  the  airplane  at 
the  time  of  determining  empty  weight 
must  be  one  that  is  well  defined  and  can 
be  easily  repeated. 

SC23.31  Removable  Ballast 

Removable  ballast  may  be  used  in 
showing  compliance  with  the  flight 
requirements  of  this  subpart,  if — 

(a)  The  place  for  carrying  ballast  is 
properly  designed  and  installed,  and  is 
marked  under  SC23.1557;  emd 

(b)  Instructions  are  included  in  the 
Airplane  Flight  Manual,  approved 
manual  material,  or  markings  and 
placards,  for  the  proper  placement  of 
the  removable  ballast  under  each 
loading  condition  for  which  removable 
ballast  is  necessary. 

SC23.45  Performance — General 

(a)  The  performance  requirements  of 
this  subpart  must  be  met  for:  Still  air; 
and  Ambient  atmospheric  conditions. 

(b)  Unless  otherwise  prescribed, 
performance  data  must  be  provided  over 
not  less  than  the  following  ranges  of 
conditions; 

(1)  Airport  altitude  fi'om  sea  level  to 
10,000  feet;  and 

(2)  Temperature  ft-om  standard  to  30 
®C  above  standard,  or  the  maximum 
ambient  atmospheric  temperature  at 
which  compliance  with  the  cooling 
provisions  of  23.1041  to  23.1045  is 
shown,  if  lower. 

(c)  Performance  data  must  be 
determined  with  the  means  for 
controlling  the  engine  cooling  air 
supply  in  the  position  used  in  the 
cooling  tests  required  by  23.1041  to 
23.1045. 

(d)  The  available  propulsive  thrust 
must  correspond  to  engine  thrust  not 
exceeding  the  approved  thrust,  less: 

(1)  Installation  losses;  and 

(2)  The  equivalent  thrust  ;absorbed  by 
the  accessories  and  services  appropriate 
to  the  particular  ambient  atmospheric 
conditions  and  the  particular  flight 
condition. 

(e)  The  performance  as  affected  by 
engine  thnist  must  be  based  on  a 
relative  humidity  of: 
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(1)  80  percent  at  and  below  standard 
temperature;  and 

(2)  34  percent  at  and  above  standard 
temperature  plus  50  ®F. 

Between  the  two  temperatures  the 
relative  humidity  must  vary  linearly. 

(f)  Unless  otherwise  prescribed  in 
determining  the  takeoff  and  landing 
distances,  (Ganges  in  the  airplane's 
configuration,  speed  and  thrust  must  be 
made  in  accordance  with  procedures 
established  by  the  applicant  for 
operation  in  service.  The  procedures 
must  be  able  to  be  executed  consistently 
by  pilots  of  average  skill  in  atmospheric 
conditions  reasonably  expected  to  be 
encountered  in  service. 

(g)  The  takeoff  and  landing  distances 
must  be  determined  on  a  smooth  dry 
hard-surfaced  nmway.  The  effect  on 
these  distances  of  operation  on  other 
types  of  surface  (for  example,  grass, 
gravel)  when  dry,  may  be  derived  and 
these  surfaces  listed  under 
SC23.1583(p). 

SC23.49  Stalling  Speed 

(a)  Vso  and  Vsi  are  the  stalling  speeds 
or  the  minimum  steady  flight  speed,  in 
knots  (CAS),  at  which  the  airplane  is 
controllable  with — 

(1)  The  propulsive  thrust  may  not  be 
greater  than  zero  at  the  stalling  speed, 
or  if  the  resultant  thrust  may  not  be 
greater  than  zero  at  the  stalling  speed, 
or,  if  the  resultant  thrust  has  not 
appreciable  effect  on  the  stalling  speed, 
with  engines  idling  and  throttles  closed: 

(2)  The  airplane  in  the  condition 
existing  in  the  test  in  which  Vso  and  Vsi 
are  being  made: 

(3)  Center  of  gravity  in  the  position 
which  results  in  the  highest  value  of  Vso 
and  Vsi;  and 

(4)  Weight  used  when  Vso  or  Vsi  are 
being  used  as  a  factor  to  determine 
compliance  with  a  required 
performance  standard. 

(b)  Vso  and  Vsi  must  be  determined  by 
flight  tests  using  the  procedure  and 
meeting  the  flight  characteristics 
specified  in  SC23.201. 

SC23.51  Takeoff  Speeds 

(a)  The  rotation  speed  Vr,  is  the  speed 
at  which  the  pilot  makes  a  control  input 
with  the  intention  of  lifting  the  airplane 
out  of  contact  with  the  runway.  Vr  must 
not  be  less  than  the  greater  of  1.05  Vmc 
and  1.10  Vsi. 

(b)  The  speed  at  50  feet  must  not  be 
less  than  the  highest  of: 

(1)  A  speed  that  is  shown  to  be  safe 
for  continued  flight  (or  land-back,  if 
applicable)  under  all  reasonably 
expected  conditions,  including 
turbulence  and  complete  failure  of  the 
critical  engine;  or 

(2)  1.10  Vmc:  or 


(3)  1.20  Vsi. 

SC23.53  Takeoff  Distance 

(a)  The  takeofl  distance  must  be 
determined  in  accordance  with 
subparagraph  (b),  using  speeds 
determined  in  accordance  with  SC23.51 
(a)  and  (b). 

(b)  The  distance  required  to  takeoff 
and  climb  to  a  height  of  50  feet  above 
the  takeoff  surface  must  be  determined 
for  each  weight,  altitude  and 
temperature  within  the  operational 
limits  established  for  takeoff  with — 

(1)  Takeoff  thrust  on  each  engine; 

(2)  Wing  flaps  in  the  takeoff 
position(sh  and 

(3)  Landing  gear  extended. 

SC23.63  Climb:  General 

(a)  Compliance  with  the  requirements 
of  SC23.65,  SC23.66.  SC23.67,  SC23.69 
and  SC23.77  must  be  shown — 

(1)  Out  of  ground  effect;  and 

(2)  At  spe^s  which  are  not  less  than 
those  at  which  compliance  with  the 
powerplant  cooling  requirements  of 
23.1041  to  23.1045  has  been 
demonstrated. 

(b)  Compliance  must  be  shown,  at 
weights,  as  a  function  of  airport  altitude 
and  ambient  temperature,  within  the 
operational  limits  established  for  takeoff 
and  landing  respectively,  with — 

(1)  SC23.65  and  SC23.67(a)  and  (b)  for 
takeoff;  and 

(2)  SC23.67(b)  and  SC  23.77  for 
landing. 

SC23.65  Climb:  All  Engines  Operating 

The  airplane  must  have  a  steady 
gradient  of  climb  after  takeoff  of  at  least 
4  percent  with — 

(a)  Takeoff  thrust  on  each  engine; 

(b)  Landing  gear  extended  except  that, 
if  the  landing  gear  can  be  retracted  in 
not  more  than  7  seconds,  it  may  be 
assumed  to  be  retracted; 

(c)  Wing  flaps  in  the  takeoff 
position(s);  and 

(d)  A  climb  speed  not  less  than  the 
greater  of  1.1  Vmca  and  1.2  Vsi. 

SC23.66  Takeoff  Climb:  One-Engine- 
Inoperative 

The  steady  gradient  of  climb  or 
descent  must  be  determined  at  each 
weight,  altitude  and  ambient 
temperature  within  the  operational 
limits  established  by  the  applicant 
with — 

(a)  Critical  engine  inoperative; 

(b)  Remaining  engine  at  takeoff  thrust; 

(c)  Landing  gear  extended  except  that, 
if  the  landing  gear  can  be  retracted  in 
not  more  than  7  seconds,  it  may  be 
assumed  to  be  retracted; 

(d)  Wing  flaps  in  the  takeoff 
position(s): 


(e)  Wings  level;  and 

(f)  Climb  speed  equal  to  that  achieved 
at  50  feet  in  the  demonstration  of 
SC23.53. 

SC23.67  Climb:  One-Engine 
Inoperative 

(a)  The  steady  gradient  of  climb  at  an 
altitude  of  400  feet  above  the  takeoff 
surface  must  be  measurably  positive 
with  the — 

(1)  Critical  engine  inoperative; 

(2)  Remaining  engine  at  takoff  thrust; 

(3)  Landing  gear  retracted; 

(4)  Wing  flaps  in  the  takeoff 
position(s);  and 

(5)  Climb  speed  equal  to  that  achieved 
at  50  feet  in  the  demonstration  of 
SC23.53. 

(b)  the  steady  gradient  of  climb  may 
not  be  less  than  0.75  percent  at  an 
altitude  of  1500  feet  above  the  takeoff  or 
landing  surface,  as  appropriate,  with 
the— 

(1)  Critical  engine  inoperative; 

(2)  Remaining  engine  at  not  more  than 
maximum  continuous  thrust; 

(3)  Landing  gear  retracted; 

(4)  Wing  flaps  retracted;  and 

(5)  Climb  speed  not  less  than  1.2  V^i 

SC23.69  En-route  Climb/Descent 

(A)  All  engines  operating. 

The  steady  gradient  and  rate  of  climb 
must  be  determined  at  each  weight, 
altitude  and  ambient  temperature 
within  the  operational  limits  established 
by  the  applicant  with — 

(1)  Not  more  than  maximum 
continuous  thrust  on  each  engine; 

(2)  Landing  gear  retracted; 

(3)  Wing  flaps  retracted;  and 

(4)  Climb  speed  not  less  than  1.3  V^i 

(b)  One-engine  inoperative. 

The  steady  gradient  and  rate  of  climb/ 
descent  must  be  determined  at  each 
weight,  altitude  and  ambient 
temperature  within  the  operational 
limits  established  by  the  applicant 
with — 

(1)  Critical  engine  inoperative; 

(2)  Remaining  engine  at  not  more  than 
maximum  continuous  thrust; 

(3)  Landing  gear  retracted; 

(4)  Wing  flaps  retracted;  and 

(5)  Climb  speed  not  less  than  1.2  V,i 

SC23.73  Reference  Landing  Approach 
Speed 

The  reference  landing  approach 
speed,  Vref.  must  not  be  less  than  the 
greater  of  Vmc>  determined  under 
SC23. 149(c)  with  the  wing  flaps  in  the 
landing  position,  and  1.3  Vso 

SC23.75  Land  Distance 

The  horizontal  distance  necessary  to 
land  and  come  to  a  complete  stop  from 
a  point  50  feet  above  the  landing  surface 
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must  be  determined,  for  standard 
temperatures  at  each  weight  and 
altitude  with  the  operational  limits 
established  for  landing,  as  follows; 

(a)  A  steady  approach  at  not  less  than 
Vref  must  be  maintained  down  to  the 
50-foot  height  and — 

(1)  The  steady  approach  must  be  at  a 
gradient  of  descent  not  greater  than  5.2 
percent  (3  degrees)  down  to  the  50-foot 
height:  and 

(2)  In  addition,  an  applicant  may 
demonstrate  by  tests  that  a  maximum 
steady  approach  gradient,  steeper  than 
5.2  percent,  down  to  the  50-foot  height 
is  safe.  The  gradient  must  be  established 
as  an  operating  limitation  and  the 
information  necessary  to  display  the 
gradient  must  be  available  to  the  pilot 
by  an  appropriate  instrument. 

(b)  A  constant  configuration  must  be 
maintained  throughout  the  maneuver. 

(c)  The  landing  must  be  made  without 
excessive  vertical  acceleration  or 
tendency  to  bounce,  nose-over,  ground 
loop,  or  porpoise. 

(d)  It  must  be  showm  that  a  safe 
transition  to  the  landing  conditions  of 
SC23.77  can  be  made  from  the 
conditions  that  exist  at  the  50-foot 
height,  at  maximum  landing  weight  or 
the  maximum  landing  weight  for 
altitude  and  temperature  of 
SC23.63(b)(2).  as  appropriate. 

(e)  The  brakes  must  not  be  used  so  as 
to  cause  excessive  wear  of  brakes  or 
tires. 

(f)  Retardation  means  other  than 
wheel  brakes  may  be  used  if  that 
means — 

(1)  Is  safe  and  reliable; 

(2)  Is  used  so  that  consistent  results 
can  be  expected  in  service:  and 

(3)  If  any  device  is  used  that  depends 
on  the  operation  of  any  engine,  cmd  the 
landing  distance  would  be  increased 
when  a  landing  is  made  with  that 
engine  inoperative:  the  landing  distance 
must  be  determined  with  that  engine 
inoperative,  unless  the  use  of  other 
compensating  means  will  result  in  a 
landing  distance  not  more  than  that 
with  each  engine  operating. 

SC23.77  Balked  Landing 

The  steady  gradient  of  climb  must  not 
be  less  than  2.5  percent  with — 

(a)  Not  more  than  the  thrust  that  is 
available  8  seconds  after  initiation  of 
movement  of  the  thrust  controls  from 
the  minimum  flight  idle  position; 

(b)  The  landing  gear  extended; 

(c)  The  wing  flaps  in  the  landing 
positi(m:  and 

(d)  A  climb  speed  equal  to  Vref.  as 
defrned  in  SC23.73. 


Flight  Characteristics 
SC23.141  General 

The  airplane  must  meet  the 
requirements  of  SC23.143  through 
SC23.253  at  all  practical  loading 
conditions  and  operating  altitudes  for 
which  certification  has  been  requested, 
not  exceeding  the  maximum  operating 
altitude  established  under  SC23.1527 
and  without  requiring  exceptional 
piloting  skill,  alertness,  or  strength 

Controllability  and  Maneuverability 
SC23.143  General 

(a)  The  airplane  must  be  safely 
controllable  and  maneuverable  during 
all  flight  phases  including — 

(1)  Takeoff; 

(2)  Climb; 

(3)  Level  flight: 

(4)  Descent: 

(5)  Go-around;  and 

(6)  Landing  (power  on  and  power  off) 
with  the  wing  flaps  extended  and 
retracted. 

(b)  It  must  be  possible  to  make  a 
smooth  transition  from  one  flight 
condition  to  another  (including  turns 
and  slips)  without  danger  of  exceeding 
the  limit  load  factor,  under  any  probable 
operating  condition,  including  those 
conditions  normally  encountered  in  the 
sudden  failure  of  any  engine. 

(c)  If  marginal  conditions  exist  with 
regard  to  required  pilot  strength,  the 
control  forces  required  must  be 
determined  by  quantitative  tests.  In  no 
case  may  the  control  forces  under  the 
conditions  sptecified  in  paragraphs  (a) 
and  (b)  exceed  those  prescribed  in  the 
following  table: 


Values  in 
pounds  force 
applied  to  the 
relevant  control  ; 

Pitch 

i 

Roil 

Yaw 

For  temporary 
application: 
Stick . . 

68 

i 

30 

Rudder  pedal 
For  prolonged 

150 

application  .... 

1 _ ^ 

i  5 

20 

SC23. 1 45  Longitudinal  Control 

(a)  With  the  airplane  as  nearly  as 
possible  in  trim  at  1.3  Vsi.  it  must  be 
possible,  at  speeds  below  the  trim- 
speed,  to  pitch  the  nose  downward  so 
that  the  rate  of  increase  in  airspeed 
allows  prompt  acceleration  to  the  trim 
speed  with — 

(1)  Maximum  continuous  thrust  on 
each  engine; 

(2)  Power  ofl;  and 

(3)  Wing  flaps  and  landing  gear — 

(i)  Retraced;  and 

(ii)  Extended. 


(b)  It  must  be  possible  to  carry  out  the 
following  maneuvers  without  requiring 
the  application  of  control  forces 
exceeding  those  specified  in 
SC23. 143(c).  The  trimming  controls 
must  not  be  adjusted  during  the 
maneuvers: 

(1)  With  landing  gear  extended  and 
flaps  retracted  and  the  airplane  as 
nearly  as  possible  in  trim  at  1.4Vsi. 
extend  the  flaps  as  rapidly  as  possible 
and  allow  the  airspeed  to  transition 
from  1.4Vsi  to  1.4  Vso.  with — 

(1)  Power  off:  and 

(ii)  Thrust  necessary  to  maintain  level 
flight  in  the  initial  condition. 

(2)  With  landing  gear  and  flaps 
extended,  power  off  and  the  airplane  as 
nearly  as  possible  in  trim  at  1.3  Vso. 
quickly  apply  takeoff  thrust  and  retract 
the  flaps  as  rapdily  as  possible  to  the 
recommended  balked  landing  setting 
and  allow  the  airspeed  to  transition 
from  1.3  Vso  to  1.3  Vsi.  Retract  the  gear 
when  a  positive  rate  of  climb  is 
established. 

(3)  With  landing  gear  and  flaps 
extended,  thrust  for  and  in  level  flight 
at  1.1  Vso  and  the  airplane  as  nearly  as 
possible  in  trim,  it  must  be  possible  to 
maintain  approximately  level  flight 
while  retracting  the  flaps  as  rapidly  as 
possible  with  simultaneous  application 
of  not  more  than  maximum  continuous 
thrust.  If  gated  flap  positions  are 
provided,  the  flap  retraction  may  be 
demonstrated  in  stages  with  thrust  and 
trim  reset  for  level  flight  at  1.1  Vsi  in 
the  initial  configuration  for  each  stage — 

(i)  From  the  fully  extended  position  to 
the  most  extended  gated  position: 

(ii)  Between  intermediate  gated 
positions,  if  applicable;  and 

(iii)  From  the  least  extended  gated 
position  to  the  fully  retracted  position. 

(4)  With  power  off,  flaps  and  landing 
gear  retracted  and  the  airplane  as  nearly 
as  possible  in  trim  at  1.4  Vsi,  apply 
takeoff  thrust  rapidly  while  maintaining 
the  same  airspe^. 

(5)  With  power  off,  landing  gear  and 
flaps  extended  and  the  airplane  as 
nearly  as  possible  in  trim  at  Vref.  obtain 
and  maintain  airspeeds  between  1.1  Vso 
and  either  1.7  Vso  or  Vfe.  whichever  is 
lower. 

(6)  With  maximum  takeoff  thrust, 
landing  gear  retracted,  flaps  in  the 
takeoff  position(s)  and  the  airplane  as 
nearly  as  possible  in  trim  at  Vfe 
appropriate  to  the  takeofl  flap  position, 
retract  the  flaps  as  rapidly  as  possible 
while  maintaining  speed  constant. 

(c)  At  speeds  aMve  Vmc/Mmo  and  up 
to  the  maximum  speed  shown  under 
SC23.251,  a  maneuvering  capability  of 
1.5g  must  be  demonstrated  to  provide  a 
margin  to  recover  from  upset  or 
inadvertent  speed  increase. 
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(d)  It  must  be  possible,  with  a  pilot 
control  force  of  not  more  than  10 
pounds,  to  maintain  a  speed  of  not  more 
than  Vref  during  a  power-off  glide  with 
landing  gear  and  wing  flaps  extended. 

(e)  By  using  normal  flignt  and  thrust 
controls,  except  as  otherwise  noted  in 
paragraphs  (e)(1)  and  (e)(2)  of  this 
section,  it  must  be  possible  to  establish 
a  zero  rate  of  descent  at  an  attitude 
suitable  for  a  controlled  landing  with 
out  exceeding  the  operational  and 
structiiral  limitations  of  the  airplane,  as 
follows: 

(1)  Without  the  use  of  the  primary 
longitudinal  control  system; 

(2)  Without  the  use  of  the  primary 
directional  control;  and 

(3)  If  a  single  failiu'e  of  any  one 
connecting  or  transmitting  link  would 
affect  both  the  longitudinal  and 
directional  primary  control  system, 
without  the  primary  longitudinal  and 
directional  control  system. 

SC23.147  Directional  and  Lateral 
Control 

(a)  It  must  be  possible,  while  holding 
the  wings  level  within  5  degrees,  to 
make  sudden  changes  in  heading  safely 
in  both  directions.  This  must  be  shown 
at  1.4  Vsi  with  heading  changes  up  to 
15  degrees  (except  that  the  heading 
change  at  which  the  rudder  force 
corresponds  to  the  limits  specified  in 
SC23.143  need  not  be  exceeded),  with 
the 

(1)  Critical  engine  inoperative; 

(2)  Remaining  engine  at  maximum 
continuous  thrust; 

(3)  Landing  gear — 

(i)  Retracted;  and 

(ii)  Extended. 

(4)  Flaps  retracted. 

(b)  It  must  be  possible  to  regain  full 
control  of  the  airplane  without 
exceeding  a  bank  angle  of  45  degrees, 
reaching  a  dangerous  attitude  or 
encountering  dangerous  characteristics, 
in  the  event  of  a  sudden  and  complete 
failure  of  the  critical  engine,  making 
allowance  for  a  delay  of  2  seconds  in  the 
initiation  of  recovery  action  appropriate 
to  the  situation,  with  the  airplane 
initially  in  trim,  in  the  following 
conditions — 

(1)  Maximum  continuous  thrust  on 
each  engine; 

(2)  Wing  flaps  retracted; 

(3)  Landing  gear  retracted;  and 

(4)  Speed  equal  to  that  at  which 
compliance  with  SC23. 69(a)  has  been 
shown. 

(c)  It  must  be  shown  that  the  airplane 
is  safely  controllable  without  the  use  of 
the  primary  lateral  control  system  in 
any  configuration  and  at  any  speed  or 
altitude  within  the  approved  operating 
envelope  and  that  the  airplane’s  flight 


characteristics  are  not  impaired  below  a 
level  needed  to  permit  continued  safe 
flight  and  the  ability  to  maintain 
attitudes  suitable  for  a  controlled 
landing  without  exceeding  the 
operational  tmd  structural  limitations  of 
the  airplane.  If  a  single  failure  of  any 
one  connecting  or  transmitting  link  in 
the  lateral  control  system  would  also 
cause  the  loss  of  additional  control 
system(s),  the  above  requirement  is 
equally  applicable  with  those  additional 
systems  also  assumed  to  be  inoperative. 

SC23. 1 49  Minimum  Control  Speed 

(a)  Vmc  is  the  calibrated  airspeed  at 
which,  when  the  critical  engine  is 
suddenly  made  ino|}erative,  it  is 
possible  to  recover  control  of  the 
airplane,  with  that  engine  still 
inoperative,  and  thereafter  maintain 
straight  flight  at  the  same  speed  with  an 
angle  of  bank  not  more  than  5  degrees. 
The  method  used  to  simulate  critical 
engine  failure  must  represent  the  most 
critical  mode  of  powerplant  failure  with 
respect  to  controllability  expected  in 
service. 

(b)  Vmc  for  takeoff  must  not  exceed 
1-2  Vsi,  (where  Vsi  is  determined  at  the 
maximum  takeofl  weight)  and  must  be 
determined  with  the  most  unfavorable 
weight  and  center  of  gravity  position 
and  with  the  airplane  airborne  and  the 
ground  effect  negligible,  for  the  takeoff 
configuration(s)  with — 

(1)  Maximum  available  takeoff  thrust 
initially  on  each  engine; 

(2)  The  airplane  trimmed  for  takeoff; 

(3)  Flaps  in  the  takeoff  position(s); 
and 

(4)  Landing  gear  retracted. 

(c)  The  Vmc  requirements  of  (a)  must 
also  be  met  for  the  landing  configuration 
with — 

(1)  Maximum  available  takeoff  thrust 
initially  on  each  engine; 

(2)  The  airplane  trimmed  for  an 
approach  with  all  engines  operating  at 
Vref  at  an  approach  gradient  equal  to 
the  steepest  used  in  the  landing  distance 
demonstration  of  SC23.75; 

(3)  Flaps  in  the  landing  position;  and 

(4)  Landing  gear  extended. 

(d)  At  Vmc  the  rudder  pedal  force 
required  to  maintain  control  must  not 
exceed  150  pounds  and  it  must  not  be 
necessary  to  reduce  thrust  of  the 
operative  engine.  During  recovery,  the 
airplane  must  not  assume  any 
dangerous  attitude  and  it  must  be 
possible  to  prevent  a  heading  change  of 
more  than  20  degrees. 

(e)  A  minimum  speed  to  intentionally 
render  the  critical  engine  inoperative 
must  be  established  and  designated  as 
the  safe,  intentional,  one-engine- 
inoperative  speed.  VsEE. 


SC23. 151  Acrobatic  Maneuvers 

(a)  The  airplane  must  be  able  to 
perform  safely  the  acrobatic  maneuvers 
for  which  certification  is  requested.  Safe 
entry  speeds  for  these  maneuvers  must 
be  determined. 

(b)  It  must  be  possible  to  safely 
recover  control  of  the  airplane  following 
inadvertent  upsets  encountered  during 
the  acrobatic  memeuvers  for  which 
certification  is  requested. 

(c)  The  airplane  must  meet  the 
emergency  egress  requirements  of 
23.807(b)(5). 

(d)  liie  airplane  must  meet  the 
following  spin  requirements: 

(1)  One-tum  spins.  The  airplane  must 
recover  from  a  one-tum  spin  or  a  three 
second  spin,  whichever  takes  longer,  in 
not  niore  than  one  additional  turn,  after 
initiation  of  the  first  control  action  for 
recovery.  In  addition — 

(1)  For  both  the  flaps  retracted  and 
flaps  extended  conditions,  the 
applicable  airspeed  limit  and  positive 
limit  maneuvering  load  factor  must  not 
be  exceeded; 

(ii)  No  control  forces  or  characteristics  * 
encountered  during  the  spin  or  recovery 
ma^  adversely  affect  prompt  recovery. 

(lii)  It  must  be  impossible  to  obtain 
unrecoverable  spins  with  any  use  of  the 
flight  or  engine  power  controls  either  at 
the  entry  into  or  during  the  spin;  and 

(iv)  For  the  flaps  extended  condition, 
the  flaps  may  be  retracted  during  the 
recovery,  but  not  before  rotation  has 
ceased. 

(2)  Six-tum  (or  greater)  spins:  The 
following  requirements  must  be  met  in 
each  configuration  for  which  approval 
for  spinning  is  requested: 

(i)  The  airplane  must  readily  recover 
from  any  point  in  a  spin  up  to  and 
including  six  turns,  or  any  greater 
number  of  turns  for  which  certification 
is  requested,  in  not  more  than  one  and 
one  half  additional  turns  after  initiation 
of  the  first  control  action  for  recovery. 
However,  beyond  three  turns,  the  spin 
may  be  discontinued  if  spiral 
characteristics  appear; 

(ii)  The  applicable  airspeed  limits  and 
limit  maneuvering  load  factors  must  not 
be  exceeded.  For  flaps  extended 
configurations  for  which  approval  is 
requested,  the  flaps  must  not  be 
retracted  during  the  recovery. 

(iii)  It  must  be  impossible  to  obtain 
unrecoverable  spins  with  any  use  of  the 
flight  or  engine  power  controls  either  at 
the  en^  into  or  during  the  spin;  and 

(iv)  There  must  be  no  characteristics 
during  the  spin  (such  as  excessive  rates 
of  rotation  or  extreme  oscillatory 
motion)  which  might  prevent  a 
successful  recovery  due  to 
disorientation  or  incapacitation  of  the 
pilot. 
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SC23. 1 53  Control  During  Landings 

It  must  be  possible,  while  in  the 
landing  configuration,  to  safety 
complete  a  landing  without  exceeding 
the  control  force  limits  specified  in 
SC23.143{c)  following  an  approach  to 
land — 

(a)  At  a  speed  of  V5ref-5  kts; 

(b)  With  the  airplane  in  trim,  or  as 
nearly  as  possible  in  trim  and  without 
the  trimming  control  being  moved 
throughout  the  maneuver, 

(c)  At  an  approach  gradient  equal  to 
the  steepest  used  in  the  landing  distance 
demonstration  of  SC23.75:  and 

(d)  With  only  those  thrust  changes,  if 
any,  w'hich  would  be  made  when 
landing  normally  from  an  approach  at 
Vref. 

SC23. 1 55  Elevator  control  force  in 
Maneuvers 

(a)  The  elevator  control  force  needed 
to  achieve  the  positive  limit 
maneuvering  load  factor  may  not  be  less 
than  W/140  (where  W  is  the  maximum 
weight)  or  15  pounds,  w’hichever  is 
greater,  except  that  it  need  not  be  greater 
than  35  pounds. 

(b)  The  requirement  of  paragraph  (a) 
of  this  section  must  be  met  at  maximum 
continuous  thrust  with  the  wing  flaps 
and  landing  gear  retracted — 

(1)  In  a  turn,  with  the  trim  setting 
used  for  wings  level  flight  at  Vo:  and 

(2)  In  a  turn,  with  the  trim  setting 
used  for  the  maximum  wings  level  flight 
speed,  except  that  the  speed  need  not 
exceed  Ymc^TvImo. 

(c)  There  must  be  no  excessive 
decrease  in  the  gradient  of  the  curve  of 
stick  force  versus  maneuvering  load 
factor  %vith  increasing  load  factor. 

SC23.157  Rate  of  roll 

(a)  Takeoff.  It  must  be  pnissible,  using 
a  favorable  combination  of  controls,  to 
roll  the  airplane  from  a  steady  30  degree 
banked  turn  through  an  angle  of  60 
degrees,  so  as  to  reverse  the  direction  of 
the  turn  within  W+500+1300  seconds, 
where  W  is  the  weight  in  pounds. 

(b)  The  requirement  of  paragraph  (a) 
of  this  section  must  be  met  when  rolling 
the  airplane  in  each  direction  with — 

(1)  Flaps  in  the  take-off  position(s): 

(2)  Landing  gear  retract^: 

(3)  With  the  critical  engine 
inoperative  and  the  remaining  engine  at 
maximum  takeoff  thrust;  and 

(4)  The  airplane  trimmed  at  a  speed 
equal  to  the  greater  of  1.2  Vsi  or  1.1  Vmc 
or  as  nearly  as  possible  in  trim  for 
straight  flight. 

(c)  Approach.  It  must  be  possible 
using  a  fovorable  combination  of 
controls,  to  roll  the  airplane  horn  a 
steady  30  degree  banked  turn  through 


an  angle  of  60  degrees,  so  as  to  reverse 
the  direction  of  the  turn  with 
W+2800+2200  seconds,  where  W  is  the 
weight  in  pounds. 

(a)  The  requirement  of  paragraph  (c) 
of  this  section  must  be  met  when  rolling 
the  airplane  in  each  direction  in  the 
following  conditions — 

(1)  Flaps  in  the  landing  position(s); 

(2)  Landing  gear  extended: 

(3)  All  engines  operating  at  the  thrust 
for  a  3  degree  approach:  and 

(4)  The  airplane  trimmed  at  Vref. 

Trim 

SC23.161  Trim 

(a)  General.  Each  airplane  must  meet 
the  trim  requirements  of  this  section 
after  being  trimmed  and  without  further 
pressue  upon,  or  movement  of.  the 
primaiy  controls  or  their  corresponding 
trim  controls  by  the  pilot  or  the 
automatic  pilot.  In  addition,  it  must  be 
possible,  in  other  conditions  of  landing, 
configuration,  speed  and  thrust  to 
ensure  that  the  pilot  will  not  be  unduly 
fatigued  or  distracted  by  the  need  to 
apply  residual  control  forces  exceeding 
those  for  prolonged  application 
specified  in  SC23.143.(c).  This  applies 
in  normal  operation  of  the  airplane  and, 
if  applicable,  to  those  conditions 
associated  with  the  failure  of  one  engine 
for  which  performance  characteristics 
are  established. 

(b)  Lateral  and  directional  trim.  The 
airplane  must  maintain  lateral  and 
directional  trim  in  level  flight  at  0.9  Vh. 
Vc  or  Vmo/Mmo.  whichever  is  lowest, 
with  the  landing  gear  and  wing  flaps 
retracted. 

(c)  Longitudinal  trim.  The  airplane 
must  maintain  longitudinal  trim  under 
each  of  the  following  conditions: 

(1)  A  climb  with: 

(1)  Takeoff  thrust,  landing  gear 
retracted,  wing  flaps  in  the  t^eoff 
position(s),  at  the  speeds  used  in 
determining  the  climb  performance 
required  by  SC23.65:  and 

(ii)  Maximum  continuous  thrust  at  the 
speeds  in  the  conflguration  us^  in 
determining  the  climb  performance 
required  bv  SC23.69(a). 

(2)  Level  flight  at  all  speeds  from  the 
lesser  of  Vh  and  Vmo/Mmo  (as 
appropriate),  to  1.4  Vsj,  with  the  landing 
gear  and  flaps  retracted. 

(3)  A  descent  at  Vmo/Mmo  with  power 
off  and  with  the  landing  gear  and  flaps 
retracted. 

(4)  Approach  with  landing  gear 
extendi  and  with — 

(i)  A  3  degree  angle  of  descent,  with 
flaps  retracted  and  at  a  speed  of  1.4  Vsi; 

(ii)  A  3  degree  angle  ot  descent,  flaps 
in  the  landing  position(s)  at  Vrep:  and 

(iii)  An  approach  gradient  equal  to  the 
steepest  us^  in  the  landing  distance 


demonstrations  of  SC23.75,  flaps  in  the 
landi^  position(s)  at  Vref. 

(d)  Tne  airplane  must  maintain 
longitudinal  and  directional  trim  and 
the  lateral  control  force  must  not  exceed 
5  pounds,  at  the  speed  used  in 
complying  with  SC23.67^)  with — 

(1)  The  critical  engine  inoperative; 

(3)  The  landing  gear  retracted; 

(4)  The  wing  flaps  retracted;  and 

(5)  An  angle  of  bank  of  not  more  than 
5  degrees. 

Stability 

*SC23.171  General 

The  airplane  must  be  longitudinally, 
directionally  and  laterally  stable  under 
SC23.173  through  SC23.181.  In 
addition,  the  airplane  must  show 
suitable  stability  and  control  “feel” 

(static  stability)  in  any  condition 
normally  encountered  in  service,  if 
flight  tests  show  it  is  necessary  for  safe 
operation. 

SC23. 1 73  Static  longitudinal  stability 

Under  the  conditions  specified  in 
SC23.175  and  with  the  airplane 
trimmed  as  indicated,  the  characteristics 
of  the  elevator  control  forces  and  the 
friction  within  the  control  system  must 
be  as  follows: 

(a)  A  pull  must  be  required  to  obtain 
and  maintain  speeds  below  the 
specified  trim  speed  and  a  push 
required  to  obtain  and  maintain  speeds 
above  the  specified  trim  speed.  This 
must  be  shown  at  any  spe^  that  can  be 
obtained,  except  that  speeds  requiring  a 
control  force  in  excess  of  40  pounds  or 
speeds  above  the  maximum  allowable 
speed  or  below  the  minimum  speed  for 
steady  unstalled  flight,  need  not  be 
considered. 

(b)  The  airpeed  must  return  to  within 
plus  or  minus  10  percent  of  the  original 
trim  speed  when  the  control  force  is 
slowly  released  at  any  speed  writhin  the 
speed  range  specified  in  paragraph  (a)  of 
this  section. 

(c)  The  stick  force  must  vary  with 
speed  so  that  any  substantial  speed 
change  results  in  a  stick  force  clearly 
perceptible  to  the  pilot. 

SC23. 1 75  Demonstraton  of  Static 
Longitudinal  Stability 

Static  longitudinal  stability  must  be 
showm  as  follows: 

(a)  Climb.  The  stock  force  curve  must 
have  a  stable  slope,  at  speeds  between 
85  percent  and  115  percent  of  the  trim 
speed,  with — 

(1)  Flaps  retracted; 

(2)  Landing  gear  retracted; 

(3)  Maximum  continuous  thrust;  and 

(4)  The  airplane  trimmed  at  the  speed 
used  in  determining  the  climb 
performance  required  by  SC23.69(a). 
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(b)  Cruise.  With  flaps  and  landing 
gear  retracted  and  the  airplane  in  trim 
with  thrust  for  level  flight  at 
representative  cruising  speeds  at  high 
and  low  altitudes,  including  speeds  up 
to  Vmo/Mmo.  as  appropriate,  except  that 
the  speed  need  not  exceed  Vh 

(1)  The  stick  force  curve  must  have  a 
stable  slope  at  all  speeds  within  a  range 
that  is  the  greater  of  15  percent  of  the 
trim  speed  plus  the  resulting  free  return 
speed  range,  or  40  knots  plus  the 
resulting  free  return  speed  range,  above 
cmd  below  the  trim  speed,  except  that 
the  slope  need  not  be  stable — 

(i)  At  speeds  less  than  1.3  Vsr,  and 

(ii)  At  speeds  greater  than  Vfc/Mfc 

(c)  Lanaing.  The  stick  force  curve 
must  have  a  stable  slope  at  speeds 
between  1.1  Vsi  and  1.8  Vsi  with — 

(1)  Flaps  in  the  landing  position(s); 

(2)  Landing  gear  extended:  and 

(3)  The  airplane  trimmed  at — 

(i)  Vref,  or  the  minimum  trim  speed 
if  higher,  with  pow’er  off;  and 

(ii)  Vref  with  enough  thrust  to 
maintain  a  3  degree  angle  of  descent. 

SC23. 1 77  Static  Directional  and 
Lateral  Stability 

(a)  The  static  directional  stability,  as 
shown  by  the  tendency  to  recover  from 
a  skid  with  the  rudder  free,  must  be 
positive  for  any  landing  gear  and  flap 
position  appropriate  to  the  takeoff, 
climb,  cruise,  approach  and  landing 
configurations.  TTiis  must  be  shown  . 
w'ith  symmetrical  thrust  up  to  maximum 
continuous  thrust  and  at  speeds  from 
1.2  V*i  up  to  maximum  allowable  speed 
for  the  condition  being  investigated.  The 
angle  of  sideslip  for  these  tests  must  be 
appropriate  to  ffie  type  of  airplane.  At 
larger  angles  of  sideslip  up  to  that  at 
which  full  rudder  is  used  or  a  control 
force  limit  in  §  SC23.143  is  reached, 
whichever  occurs  first,  and  at  speeds 
from  1.2  Vri  to  Vo  the  rubber  pedal  force 
must  not  reverse. 

(b)  The  static  lateral  stability,  as 
shown  by  the  tendency  to  raise  the  low 
wing  in  a  sideslip,  must  be  positive  for 
all  landing  gear  and  flap  positions.  This 
must  be  shown  with  symmetrical  power 
up  to  75  percent  maximum  continuous 
thrust  at  speeds  above  1.2  Vsi  in  the 
takeoff  configuration(s)  and  at  speeds 
above  1.3  V*i  in  other  configurations,  up 
to  the  maximiun  allowable  speed  for  the 
configuration  being  investigated,  in  the 
takeoff,  climb,  cruise,  and  approach 
configurations.  For  the  landing 
configuration,  the  power  must  be  up  to 
that  necessary  to  maintain  a  3  degree 
angle  of  descent  in  coordinated  flight. 
The  static  lateral  stability  must  not  be 
negative  at  1.2  V,i  in  the  takeoff 
configuration(s),  or  at  1.3  Vsi  in  other 
configurations.  The  angle  of  sideslip  for 


these  tests  must  be  appropriate  to  the 
type  of  airplane  but  in  no  case  may  the 
constant  heading  sideslip  angle  to  be 
less  than  that  obtainable  with  a  10 
degree  bank,  or  if  less,  the  maximum 
bank  angle  obtainable  with  full  rudder 
deflection  or  150  pound  rudder  force. 

(c)  Paragraph  (b)  of  this  section  does 
not  apply  to  acrobatic  category  airplanes 
certificated  for  unlimited  inverted  flight. 

(d)  In  straight,  steady  sideslips  at  1.2 
Vsi  for  any  landing  gear  and  flap 
positions  and  for  any  symmetrical  thrust 
conditions  up  to  50  percent  of 
maximum  continuous  thrust,  the  aileron 
and  rudder  control  movements  and 
forces  must  increase  steadily  (but  not 
necessarily  in  constant  proportion)  as 
the  angle  of  sideslip  is  increased  up  to 
the  maximum  appropriate  to  the  type  of 
airplane.  At  larger  sidelslip  angles  up  to 
the  angle  at  which  full  rudder  or  aileron 
control  is  used  or  a  control  force  limit 
contained  in  SC23.143  is  obtained,  the 
aileron  and  rudder  control  movements 
and  forces  must  not  reverse  as  the  angle 
of  sideslip  is  increased.  Rapid  entry 
into,  or  recovery  from,  a  maximum 
sideslip  considered  appropriate  for  the 
airplane  must  not  result  in 
uncontrollable  flight  characteristics. 

SC23.18  Dynamic  Stability 

(a)  Any  short  period  oscillation  not 
including  combined  lateral-directional 
oscillations  occurring  between  the 
stalling  speed  and  the  maximum 
allowable  speed  appropriate  to  the 
configuration  of  the  airplane  must  be 
heavily  damped  with  the  primary 
control — 

(1)  free:  and 

(2)  in  a  fixed  position. 

(b)  Any  combined  lateral-directional 
oscillations  (“Dutch  roll”)  occurring 
between  the  stalling  speed  and  the 
maximum  allowable  speed  appropriate 
to  the  configuration  of  the  airplane  must 
be  damped  to  1/10  amplitude  in  7 
cycles  with  the  primary  controls — 

(1)  free;  and 

(2)  in  a  fixed  position. 

(c)  It  if  is  determined  that  the  function 
of  a  stability  augmentation  system, 
reference  23.672,  is  needed  to  meet  the 
flight  characteristic  requirements  of  this 
part,  the  primary  control  requirements 
of  paragraphs  (a)(2)  and  (b)(2)  of  this 
section  are  not  applicable  to  the  tests 
needed  to  verify  the  acceptability  of  that 
system. 

(d)  During  the  conditions  as  specified 
in  SC23.175,  when  the  longitudinal 
control  force  required  to  maintain 
speeds  differing  ficm  the  trim  speed  by 
at  least  plus  and  minus  15  percent  is 
suddenly  released,  the  response  of  the 
airplane  must  not  exhibit  any  dangerous 
characteristics  nor  be  excessive  in 


relation  to  the  magnitude  of  the  control 
force  released.  Any  long-period 
oscillation  of  flight  path,  phugoid 
oscillation,  that  results  must  not  be  so 
unstable  as  to  increase  the  pilot’s 
workload  or  otherwise  endanger  the 
airplane. 

Stalls 

SC23.201  Wings  Level  Stall 

(a)  It  must  be  possible  to  produce  and 
to  correct  roll  by  unreversed  use  of  the 
rolling  control  and  to  produce  and  to 
correct  yaw  by  unreversed  use  of  the 
directional  control,  up  to  the  time  the 
airplane  stalls. 

(b)  The  wings  level  stall 
characteristics  must  be  demonstrated  in 
flight  as  follows.  Starting  ficm  a  speed 
at  least  10  knots  above  the  stall  speed, 
the  elevator  control  must  be  pulled  back 
so  that  the  rate  of  speed  reduction  will 
not  exceed  one  knot  per  second  until  a 
stall  is  produced,  as  shown  by  either: 

(1)  an  uncontrollable  downward 
pitching  motion  of  the  airplane;  or 

(2)  the  control  reaching  the  stop. 

(cj  Normal  use  of  elevator  control  for 
recovery  is  allowed  after  the  downward 
pitching  motion  of  paragraph  (b)(1)  of 
this  special  condition  has  unmistakably 
been  produced,  or  after  the  control  has 
been  held  against  the  stop  for  not  less 
than  the  longer  of  two  seconds  or  the 
time  employed  in  the  minimum  steady 
flight  speed  determination  of  SC23.49. 

(d)  During  the  entry  into  and  the 
recovery  from  the  maneuver,  it  must  be 
possible  to  prevent  more  than  15 
degrees  of  roll  or  yaw  by  the  normal  use 
of  controls. 

(e)  Compliance  with  the  requirements 
of  this  section  must  be  shown  under  the 
following  conditions: 

(1)  Wing  flaps:  Retracted,  fully 
extended  and  each  intermediate 
operating  position; 

(2)  Landing  gear:  Retracted  and 
extended; 

(3)  Power:  Power  off  and  75  percent 
maximum  continuous  thrust.  If  the 
thrust-to-weight  ratio  at  75  percent 
maximum  continuous  thrust  results  in 
extremely  nose-high  attitudes,  the  test 
may  be  accomplished  with  the  power 
required  for  level  flight  in  the  landing 
configuration  at  maximum  landing 
weight  and  a  speed  of  1.4  Vso.  but  the 
power  may  not  be  less  that  50  perc'ent 
of  maximum  continuous  thrust. 

(4)  Trim:  The  airplane  trimmed  at  a 
speed  as  near  1.5  Vsi  as  practicable. 

SC23.203  Tumit^  Flight  and 
Accelerated  Turning  Stalls 

Turning  flight  and  accelerated  turning 
stalls  must  be  demonstrated  in  tests  as 
follows: 
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(a)  Establish  and  maintain  a 
coordinated  turn  in  a  30  degree  bank. 
Reduce  sp>eed  by  steadily  and 
progressively  tightening  the  turn  with 
the  elevator  until  the  airplane  is  stalled, 
as  defined  in  SC23.201(b).  The  rate  of 
speed  reduction  must  be  constant, 

and — 

(1)  For  a  turning  flight  stall,  may  not 
exceed  one  knot  per  second;  and 

(2)  For  an  accelerated  turning  stall,  be 
3  to  5  knots  per  second  w'ith  steadily 
increasing  normal  acceleration. 

(b)  After  the  airplane  has  stalled,  as 
defined  in  SC23.201(b)  it  must  be 
possible  to  regain  wings  level  flight  by 
normal  use  of  the  flight  controls  but 
without  increasing  thrust  and  without — 

(1)  Excessive  loss  of  altitude: 

(2)  Undue  pitch  up; 

(3)  Uncontrollable  tendency  to  spin; 

(4)  Exceeding  a  bank  angle  of  60 
degrees  in  the  original  direction  of  the 
turn  or  30  degrees  in  the  opposite 
direction  in  the  case  of  turning  flight 
stalls; 

(5)  Exceeding  a  bank  angle  of  90 
degrees  in  the  original  direction  of  the 
turn  or  60  degrees  in  the  opposite 
direction  in  the  case  of  accelerated 
tumii^  stalls;  and 

(6)  Exceeding  the  maximum 
permissible  speed  or  allowable  limit 
load  factor. 

(c)  Compliance  with  the  requirements 
of  this  section  must  be  showm  under  the 
following  conditions: 

(1)  Wing  flaps:  Retracted,  fully 
extended  and  each  intermediate 
operating  position; 

(2)  Lancfing  gear:  Retracted  and 
extended; 

(3)  Power:  Power  off  and  75  percent 
maximum  continuous  thrust.  If  the 
thru st-to- weight  ratio  at  75  percent 
maximum  continuous  thrust  results  in 
extremely  nose-high  attitudes,  the  test 
may  be  accomplished  with  the  power 
required  for  level  flight  in  the  landing 
configuration  at  maximum  landing 
weight  and  a  speed  of  1.4  V’so.  but  the 
power  may  not  be  less  that  50  percent 
of  maximum  continuous  thrust; 

(4)  Trim:  The  airplane  trimmed  at  a 
speed  as  near  1.5  Vsi  as  practicable. 

SC23.207  Stall  Warning 

(a)  There  must  be  a  clear  and 
distinctive  stall  warning,  with  the  flaps 
and  landing  gear  in  any  normal 
position,  in  straight  and  turning  flight. 

(b)  The  stall  warning  may  be 
furnished  either  through  the  inherent 
aerodynamic  qualities  of  the  airplane  or 
by  a  device  that  will  give  clearly 
distinguishable  indications  under 
expected  conditions  of  flight.  However, 
a  visual  stall  warning  device  that 
requires  the  attention  of  the  crew  within 
the  cockpit  is  not  acceptable  by  itself. 


(c)  During  the  stall  tests  required  by 
SC23.201(b)  and  SC23.203(a)(l),  the  stall 
warning  must  begin  at  a  speed 
exceeding  the  stalling  speed  by  a  margin 
of  not  less  than  5  knots  and  must 
continue  imtil  the  stall  occurs. 

(d)  When  following  the  procedures  of 
SC23.1585,  the  stall  warning  must  not 
occur  during  a  takeofl  with  all  engines 
operating,  a  takeofl  continued  with  one 
engine  inoperative  or  during  an 
approach  to  landing. 

(e)  During  the  stall  tests  required  by 
SC23.203(a)(2),  the  stall  warning  must 
begin  sufliciently  in  advance  of  the  stall 
for  the  stall  to  be  averted  by  pilot  action 
taken  after  the  stall  warning  first  occurs. 

(0  An  artificial  stall  warning  may  be 
mutable,  provided  that  it  is  armed 
automatically  during  takeoff  and  re¬ 
armed  automatically  in  the  approach 
configuration. 

Ground  Handling  Characteristics 

SC23.231  Longitudinal  Stability  and 
Control 

The  airplane  may  have  no 
uncontrollable  tendency  to  nose  over  in 
any  reasonably  expected  operating 
condition,  including  rebound  during 
landing  or  take-off.  Wheel  brakes  must 
operate  smoothly  and  may  not  induce 
any  undue  tendency  to  nose  over. 

SC23.233  Directional  Stability  and 
Control 

(a)  A  90  degree  cross-component  of 
wind  velocity,  demonstrated  to  be  safe 
for  taxiing,  takeoff  and  landing  must  be 
established  and  must  be  not  less  than 
0.2  Vso. 

(b)  The  airplane  must  be  satisfactorily 
controllable  in  power-off  landings  at 
normal  landing  speed,  without  using 
brakes  or  engine  thrust  to  maintain  a 
straight  path  until  the  speed  has 
decreased  to  at  least  50  percent  of  the 
speed  at  touchdown. 

(c)  The  airplane  must  have  adequate 
directional  control  during  taxiing. 

SC23.235  Operation  on  Unpaved 
Surfaces 

The  airplane  must  be  demonstrated  to 
have  satisfactory  characteristics  and  the 
shock-absorbing  mechanism  must  not 
damage  the  structure  of  the  airplane 
when  the  airplane  is  taxied  on  the 
roughest  ground  that  may  reasonably  be 
expected  in  normal  operation  and  when 
takeoffs  and  landings  are  performed  on 
unpaved  runways  having  the  roughest 
surface  that  may  reasonably  be  expected 
in  normal  operation. 


Miscellaneous  Flight  Requirements 
SC23.251  Vibration  and  Buffeting 

There  must  be  no  vibration  or 
buffeting  severe  enough  to  result  in 
structural  damage  and  each  part  of  the 
airplane  must  be  free  from  excessive 
vibration,  under  any  appropriate  speed 
and  power  conditions  up  to  Vd/Md.  In 
addition  there  must  be  no  buffeting  in 
any  normal  flight  condition  severe 
enough  to  interfere  with  the  satisfactory 
control  of  the  airplane  or  cause 
excessive  fatigue  to  the  flight  crew.  Stall 
warning  buffeting  within  these  limits  is 
allowable. 

SC23.253  High  Speed L2haracteristics 

The  following  speed  increase  and 
recovery  characteristics  must  be  met — 

(a)  Operating  conditions  and 
characteristics  likely  to  cause 
inadvertent  speed  increases  (including 
upsets  in  pitch  and  roll)  must  be 
simulated  with  the  airplane  trimmed  at 
any  likely  speed  up  to  Vmo/Mmo  These 
conditions  and  characteristics  include 
gust  upsets,  inadvertent  control 
movements,  low  stick  force  gradient  in 
relation  to  control  friction,  leveling  off 
from  climb  and  descent  from  Mach  limit 
to  airspeed  limit  altitude. 

(b)  Allowing  for  pilot  reaction  time 
after  occurrence  of  the  effective  inherent 
or  artificial  speed  warning  specified  in 
23.1303,  it  must  be  shown  that  the 
airplane  can  be  recovered  to  a  norma) 
attitude  and  its  speed  reduced  to  Vmc/ 
Mmo  without — 

(1)  Exceptional  piloting  strength  or 
skill; 

(2)  Exceeding  Vd/Md,  the  maximum 
speed  shown  under  SC23.251,  or  the 
structural  limitations;  or 

(3)  Buffeting  that  would  impair  the 
pilot’s  ability  to  read  the  instruments  or 
to  control  the  airplane  for  recovery. 

(c)  There  may  be  no  control  reversal 
about  any  axis  at  any  speed  up  to  the 
maximum  speed  shown  under 
SC23.251.  Any  reversal  of  elevator 
control  force  or  tendency  of  the  airplane 
to  pitch,  roll,  or  yaw  must  be  mild  and 
readily  controllable,  using  normal 
piloting  techniques. 

4.  Operating  Procedures  and 
Information 

Instead  of  compliance  with  the 
sections  contained  in  subpart  G  of  part 
23,  the  following  sections  apply: 

*SC23.1501  General 

(a)  Each  operating  limitation  specified 
in  8023.1505  through  SC23.1527  and 
other  limitations  and  information 
necessary  for  safe  operation  must  be 
established. 

(b)  The  operating  limitations  and 
other  information  necessary  for  safe 
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operation  must  be  made  available  to  the 
crew  members  as  prescribed  in 
SC23.1541  through  SC23.1589. 

SC23.1505  Airspeed  Limitations 

The  maximum  operating  limit  speed 
(Vmc/Mmo  airspeed  or  Mach  number, 
whichever  is  critical  at  a  particular 
altitude)  must  be  established  as  a  speed 
that  may  not  be  deliberately  exceeded  in 
any  regime  of  flight  (climb,  cruise,  or 
descent)  unless  a  higher  speed  is 
authorized  for  flight  test  or  pilot  training 
operations.  Vmo/Mmo  must  be 
established  so  that  it  is  not  greater  than 
the  design  cruising  speed  Vc/Mc  and  so 
that  it  is  sufficiently  below  Vd/Md  and 
the  maximum  speed  shown  under 
SC23.251  to  make  it  highly  improbable 
that  the  latter  speeds  will  be 
inadvertently  exceeded  in  operations. 
The  speed  margin  between  Vmq/Mmo 
and  Vd/Md  or  the  maximum  speed 
shown  under  SC23.251  may  not  be  less 
than  the  speed  margin  established 
between  Vc/Mc  and  Vd/Md  under 
23.335(b),  or  the  speed  margin  found 
necessary  in  the  flight  tests  conducted 
under  SC23.253. 

SC23. 1 507  Operating  Maneu  vering 
Speed 

The  maximum  operating  maneuvering 
speed  Vo  must  be  established  as  an 
operating  limitation,  where  Vo  must  not 
be  greater  than  the  VsVn  established  in 
23.335(c). 

SC23. 1511  Flap  Extended  Speed 

(a)  The  flap  extended  speed  Vfe  must 
be  established  so  that  it  is — 

(1)  Not  less  than  the  minimum  value 
of  Vp  allowed  in  23.345(b):  and 

(2)  Not  more  than  Vp  established 
under  23.345(a),  (c)  and  (d). 

(b)  Additional  combinations  of  flap 
setting,  airspeed  and  engine  thrust  may 
be  established  if  the  structure  has  been 
proven  for  the  corresponding  design 
conditions. 

SC23. 1513  Minimum  Control  Speed 

The,  minimum  control  speed(s)  Vmc. 
determined  under  SC23.149(b)  and  (c) 
must  be  established  as  an  operating 
limitation(s). 

SC23.1519  Wei^t  and  Center  of 
Gravity 

The  weight  and  center  of  gravity 
ranges,  determined  under  SC23.23  must 
be  established  as  operating  limitations. 

SC23. 1 521  Powerplant  Limitations 

(a)  General.  The  powerplant 
limitations  prescribed  in  this  section 
must  be  established  so  that  they  do  not 
exceed  the  corresponding  limits  for 
which  the  engines  are  type  certificated. 


In  addition,  other  powerplant 
limitations  used  in  determining 
compliance  with  this  part  must  be 
established. 

(b)  Takeoff  operation.  The  powerplant 
takeoff  operation  must  be  limited  by — 

(1)  The  maximum  rotational  speed 
(rpm): 

(2)  The  maximum  allowable  gas 
temperature: 

(3)  The  maximum  allowable  oil 
temperature;  and 

(4)  The  time  limit  for  the  use  of  the 
thrust  corresponding  to  the  limitations 
established  in  paragraphs  (1)  and  (2)  of 
this  special  condition. 

(c)  Continuous  operation.  The 
continuous  operation  must  be  limited 
by— 

(1)  The  maximum  rotational  speed 
(rpm); 

(2)  The  maximum  allowable  gas 
temperature;  and 

(3)  The  maximum  allowable  oil 
temperature. 

(d)  Fuel  designation.  The  fuel 
designation(s)  must  be  established  so 
that  it  is  not  less  than  that  required  for 
the  operation  of  the  engines  within  the 
limitations  in  paragraphs  (b)  and  (c)  of 
this  section. 

(e)  Ambient  temperature.  Ambient 
temperature  limitations  must  be 
established  as  the  maximum  ambient 
atmospheric  temperature  at  which 
compliance  with  the  cooling  provisions 
of  23.1041  through  23.1045  is  shown. 

SC23. 1 523  Minimum  Flight  Crew 

The  minimum  flight  crew  must  be 
established  so  that  it  is  sufficient  for 
safe  operation  considering — 

(a)  The  workload  on  individual  crew 
members; 

(b)  The  accessibility  and  ease  of 
operation  of  necessary  controls  by  the 
appropriate  crew  member;  and 

(c)  The  kinds  of  operation  authorized 
under  SC23.1525. 

SC23. 1 525  Kinds  of  Operation 

The  kinds  of  operation  (such  as  VFR, 
IFR,  day  or  night)  and  the 
meteorological  conditions  (such  as 
icing)  to  which  the  operation  of  the 
airplane  is  limited  or  from  which  it  is 
prohibited,  must  be  established 
appropriate  to  the  installed  equipment. 

SC23.1527  Maximum  Operating 
Altitude 

(a)  The  maximum  altitude  up  to 
which  operation  is  allowed,  as  limited 
by  flight,  structural,  powerplant, 
functional,  or  equipment  characteristics, 
must  be  established. 

(b)  A  maximum  operating  altitude 
limitation  of  not  more  than  25,000  feet 
must  be  established  for  pressurized 


airplanes,  unless  compliance  with 
§  23.775(e)  is  shown. 

SC23. 1 529  Instructions  for  Continued 
Airworthiness 

The  applicant  must  prepare 
Instructions  for  Continued 
Airworthiness  in  accordance  with 
Appendix  G  that  are  acceptable  to  the 
FAA.  The  instructions  may  be 
incomplete  at  type  certification  if  a 
program  exists  to  ensure  their 
completion  prior  to  the  delivery  of  the 
first  airplane. 

Markings  and  Placards 
SC23.1541  General 

(a)  The  airplane  must  contain — 

(1)  The  markings  and  placards 
specified  in  §§  S&3.1545  through 
SC23.1567;  and 

(2)  Any  additional  information, 
instrument  markings  and  placards 
required  for  the  safe  operation  if  it  has 
unusual  design,  operating,  or  handling 
characteristics. 

(b)  Each  marking  and  placard 
prescribed  in  paragraph  (a)  of  this 
section — 

(1)  Must  be  displayed  in  a 
conspicuous  place;  and 

(2)  May  not  be  easily  erased, 
disfigured  or  obscured. 

SC23.1543  Instrument  Markings: 
General 

For  each  instrument — 

(a)  When  markings  are  on  the  cover 
glass  of  the  instrument,  there  must  be 
means  to  maintain  the  correct  alignment 
of  the  glass  cover  with  the  face  of  the 
dial; 

(b)  Each  arc  and  line  must  be  wide 
enough  and  located  to  be  clearly  visible 
to  the  pilot;  and 

(c)  All  related  instruments  must  be 
calibrated  in  compatible  units. 

SC23. 1545  Airspeed  Indicator 

Each  airspeed  indicator  must  be 
marked  as  follows — 

(a)  For  the  flap  operating  range,  a 
white  arc  with  the  lower  limit  at  Vso  at 
the  maximum  weight  and  the  upper 
limit  at  the  flaps  extended  speed  Vfe 
established  under  SC23.1511, 

(b)  A  maximum  allowable  airspeed 
indication  showing  the  variation  of 
Vmo/Mmo  with  altitude  or 
compressibility  limitations  (as 
appropriate),  or  a  radial  red  line 
marking  for  Vmo/Mmo  must  be  made  at 
the  lowest  value  of  Vmo/Mmo 
established  for  any  altitude  up  the 
maximum  operating  altitude  for  the 
airplane. 
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*SC23. 1547  Magnetic  Direction 
Indicator 

(a)  A  placard  meeting  the 
requirements  of  this  section  must  be 
installed  on  or  near  the  magnetic 
direction  indicator. 

(b)  The  placard  must  show  the 
calibration  of  the  instrument  in  level 
fli^t  with  the  engines  operating. 

(c)  The  placard  must  state  whether  the 
calibration  was  made  with  radio 
receivers  on  or  off. 

(d)  Each  calibration  reading  must  be 
in  terms  of  magnetic  headings  in  not 
more  than  30  degree  increments. 

(e)  If  a  magnetic  non-stabilized 
direction  indicator  can  have  a  deviation 
of  more  than  10  degrees  caused  by  the 
operation  of  electrical  equipment,  the 
placard  must  state  which  electrical 
loads,  or  combination  of  loads,  would 
cause  a  deviation  of  more  than  10 
degrees  when  turned  on. 

SC23. 1549  Powerplant  Instruments 

For  each  required  powerplant 
instrument,  as  appropriate  to  the  type  of 
instruments — 

(a)  Each  maximum  and  if  applicable, 
minimum  safe  operating  limit  must  be 
marked  with  a  red  radial  or  a  red  line; 

(b)  Each  normal  operating  range  must 
be  marked  with  a  green  arc  or  green  line 
not  extending  beyond  the  maximum  and 
minimum  sale  limits; 

(c)  Each  takeoff  and  precautionary 
range  must  be  marked  with  a  yellow  arc 
or  a  yellow  line;  and 

(d)  Each  engine  range  that  is  restricted 
because  of  excessive  vibration  stresses 
must  be  marked  with  red  arcs  or  red 
lines. 

*SC23. 1551  Oil  Quantity  Indicator 

Each  oil  quantity  indicator  must  be 
marked  in  sufficient  increments  to 
indicate  readily  and  accurately  the 
quantity  of  oil. 

SC23. 1 553  Fuel  Quantity  Indicator 

A  red  radial  line  must  be  marked  on 
each  indicator  at  the  calibrated  zero 
reading,  as  specified  in  23.1337(b)(1). 

SC23. 1555  Control  Markings 

(a)  Each  cockpit  control,  other  than 

E rimary  flight  controls  and  simple  push- 
utton  type  starter  switches,  must  ^ 
plainly  marked  as  to  its  function  and 
method  of  operation. 

(b)  Each  secondary  control  must  be 
suitably  marked. 

(c)  For  powerplant  fuel  controls — 

(1)  Each  fuel  tank  selector  control 
must  be  marked  to  indicate  the  position 
corresponding  to  each  tank  and  to  each 
existing  crossfeed  position; 

(2)  If  safe  operation  requires  the  use 
of  any  tanks  in  a  specific  sequence,  that 


sequence  must  be  marked  on  or  near  the 
selector  for  those  tanks; 

(3)  The  conditions  under  which  the 
full  amount  of  usable  fuel  in  any 
restricted  usage  fuel  tank  can  safely  be 
used  must  be  stated  on  a  placard 
adjacent  to  the  selector  valve  for  the 
tank;  and 

(4)  Each  valve  control  must  be  marked 
to  indicate  the  position  corresponding 
to  each  engine  controlled. 

(d)  Usable  fuel  capacity  must  be 
marked  as  follows — 

(1)  The  usable  fuel  capacity  available 
at  each  selector  control  position  must  be 
indicated  near  the  selector  control. 

(e)  For  accessory,  auxiliary  and 
emergency  controls — 

(1)  The  landing  gear  indicator 
required  by  23.729  must  be  marked  so 
that  the  pilot  can,  at  any  time,  ascertain 
that  the  wheels  are  secured  in  the 
extreme  positions;  and 

(2)  Each  emergency  control  must  be 
red  and  must  be  marked  as  to  method 
of  operation.  No  control  other  than  an 
emergency  control  shall  be  this  color. 

SC23.1557  Miscellaneous  Markings 
and  Placards 

(a)  Baggage  and  cargo  compartments 
and  ballast  location.  Each  baggage  and 
cargo  compartment,  and  each  ballast 
location,  must  have  a  placard  stating 
any  limitations  on  contents,  including 
weight,  that  are  necessary  under  the 
loading  requirements. 

(b)  Fuel  and  oil  filler  openings.  The 
following  apply — 

(1)  Fuel  filler  openings  must  be 
marked  at  or  near  the  filler  coyer  with — 

(1)  The  words  “Jet  Fuel”;  and 

(ii)  The  permissible  fuel  designations, 
or  references  to  the  Airplane  Flight 
Manual  (AFM)  for  permissible  fuel 
designations. 

(iii)  For  pressure  fueling  systems,  the 
maximum  permissible  fueling  supply 
pressure  and  the  maximum  permissible 
defueling  pressure. 

(2)  Oil  filler  openings  must  be  marked 
at  or  near  the  filler  cover  with — 

(i)  The  word  “Oil”;  and 

(ii)  The  permissible  oil  designation,  or 
references  to  the  Airplane  Fli^t  Manual 
(AFM)  for  permissible  oil  designations. 

(c)  Emergency  exit  placards.  Each 
placard  and  operating  control  for  each 
emergency  exit  must  be  red.  A  placard 
must  be  near  each  emergency  exit 
control  and  must  clearly  indicate  the 
location  of  that  exit  and  its  method  of 
operation. 

(d)  The  system  voltage  of  each  direct 
current  installation  must  be  clearly 
marked  adjacent  to  its  external  power 
connection. 


SC23. 1559  Operating  Limitations 
Placard 

(a)  There  must  be  a  placard  in  clear 
view  of  the  pilot  stating — 

(1)  That  the  airplane  must  be  operated 
in  accordance  with  the  approved  Flight 
Manual;  and 

(2)  The  certificated  category  to  which 
the  placards  apply. 

(b)  There  must  be  a  placard  in  clear 
view  of  the  pilot  that  specifies  the  kind 
of  operations  to  which  the  operation  of 
the  airplane  is  limited  or  from  which  it 
is  prohibited  under  SC23.1525. 

*SC23.1561  Safety  Equipment 

(a)  Safety  equipment  must  be  plainly 
marked  as  to  method  of  operation. 

(b)  Stowage  provisions  for  required 
safety  equipment  must  be  marked  for 
the  benefit  of  occupants. 

SC23.1563  Airspeed  Placards 
There  must  be  an  airspeed  placard  in 
clear  view  of  the  pilot  and  as  close  as 
practicable  to  the  airspeed  indicator. 

This  placard  must  list — 

(a)  The  design  maneuvering  speed, 

Vo;  and 

(b)  The  maximum  landing  gear 
operating  speed  Vu); 

(c)  The  maximum  value  of  the 
minimum  control  speed  Vmc  (one- 
engine  inoperative)  determined  under 
SC23.149  (b)  and  (c). 

SC23.1567  Flight  Maneuver  Placard 
There  must  be  a  placard  in  clear  view 
of  the  pilot — 

(a)  Lasting  the  control  actions  for 
recovery  firom  spinning  maneuvers;  and 

(b)  Stating  that  recovery  must  be 
initiated  when  spiral  characteristics 
appear,  or  after  not  more  than  six  turns 
or  not  more  than  any  greater  number  of 
turns  for  which  the  airplane  has  been 
certificated. 

Airplane  Flight  Manual 
SC23.1581  General 

(a)  An  FAA-Approved  Airplane  Flight 
Manual  must  be  furnished  with  each 
airplane  and  it  must  contain  the 
following — 

(1)  Information  required  by  SC23.1583 
through  SC23.1589. 

(2)  Other  infoimation  that  is  necessary 
for  safe  operation  because  of  design, 
operating  or  handling  characteristics. 

(3)  Fu^er  information  necessary  to 
comply  with  the  relevant  operating 
rules. 

(b)  Each  part  of  the  Airplane  Flight 
Manual  containing  information 
prescribed  in  SC23.1583  through 
SC23.1589  must  be  approved, 
segregated,  identified  and  clearly 
distinguished  from  each  unapproved 
part  of  the  Airplane  Flight  Manual. 
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(c)  The  units  used  in  the  Airplane 
Flight  Manual  must  be  the  same  as  those 
marked  on  the  appropriate  instruments 
and  placards. 

(d)  All  Airplane  Flight  Manual 
operational  airspeeds  must,  unless 
otherwise  stated,  be  presented  as 
indicated  airspeeds. 

(e)  Provisions  must  be  made  for 
stowing  the  Airplane  Flight  Manual  in 
a  suitable  fixed  container  which  is 
readily  accessible  to  the  pilot. 

(f)  Each  Airplane  Flight  Manual  must 
contain  a  means  for  recording  the 
incorporation  of  revisions  and/or 
amendments. 

SC23. 1 583  Operating  Limitations 

The  Airplane  Flight  Manual  must 
contain  operating  limitations 
determined  under  the  applicable 
regulations,  including  the  following — 

(a)  Airspeed  limitations. 

(1)  Information  necessary  for  the 
marking  of  the  airspeed  limits  on  the 
indicator  as  required  in  SC23.1545,  and 
the  significance  of  each  of  those  limits 
and  of  the  color  coding  used  on  the 
indicator. 

(2)  The  speeds  Vmc.  Vq.  Vl^  and  Vlo 
and  their  significance. 

(b)  Powerplant  limitations. 

(1)  Limitations  required  by 
SC23.1521. 

(2)  Explanation  of  the  limitations 
marking  the  instruments  required  by 
SC23.1549  through  SC23.1553. 

(c)  Weight. 

(1)  The  maximum  weight;  and 

(2)  The  maximum  landing  weight,  if 
the  design  landing  weight  selected  by 
the  applicant  is  less  than  the  maximum 
weight. 

(3)  The  maximum  takeoff  weight  for 
each  airport  altitude  and  ambient 
temperature  within  the  range  selected 
by  the  applicant  not  exceeding  the 
weight  at  which  the  airplane  complies 
with  the  climb  requirements  of  SC23.63. 

(4)  The  maximum  landing  weight  for 
each  airport  altitude  and  ambient 
temperature  within  the  range  selected 
by  the  applicant  not  exceeding  the 
weight  at  which' the  airplane  complies 
with  the  climb  requirements  of 
SC23.63(b)(2). 

(5)  The  maximum  zero  fuel  weight, 
where  relevant. 

(d)  Center  of  gravity.  The  established 
center  of  gravity  limits. 

(e)  Maneuvers.  The  following 
authorized  maneuvers,  appropriate 
airspeed  limitations,  and  unauthorized 
maneuvers,  as  prescribed  in  this  section 

(1)  A  list  of  approved  acrobatic  flight 
maneuvers  demonstrated  in  the  type 
flight  tests,  together  with  recommended 
entry  speeds  and  any  other  associated 
limitations. 


(2)  Spin  recovery  procedure 
established  to  show  compliance  with 
SC23.151(d). 

(0  Maneuve  load  factor.  The  positive 
and  negative  limit  load  factors  in  g’s. 

(g)  Minimum  flight  crew.  The  number 
and  functions  of  the  minimum  flight 
crew  determined  under  SC23.1523. 

(h)  Kinds  of  operation.  A  list  of  the 
kinds  of  operation  to  which  the  airplane 
is  limited  or  from  which  it  is  prohibited 
under  SC23.1525,  and  also  a  list  of 
installed  equipment  that  affects  any 
operating  limitation  and  identification 
as  to  the  equipment’s  required 
operational  status  for  the  kinds  of 
operation  for  which  approval  has  been 
granted. 

(i)  Maximum  operating  altitude.  The 
maximum  altitude  established  under 
SC23.1527. 

(j)  Allowable  lateral  fuel  loading.  The 
maximum  allowable  lateral  fuel  loading 
differential,  if  less  than  the  maximum 
possible. 

(k)  Baggage  and  cargo  loading.  The 
following  information  for  each  baggage 
and  cargo  compartment  or  zone — 

(l)  The  maximum  allowable  load;  and 
(2)  The  maximum  intensity  of 

loading. 

(l)  Systems.  Any  limitations  on  the 
use  of  airplane  systems  and  equipment. 

(m)  Ambient  temperatures.  Where 
appropriate,  maximum  and  minimum 
ambient  air  temperatures  for  operation. 

(n)  Smoking.  Any  restrictions  on 
smoking  in  the  airplane. 

(o)  Types  of  surface.  A  statement  of 
the  types  of  surface  on  which  operations 
may  be  conducted  must  be  provided. 

SC23. 1 585  Operating  Procedures 

Information  concerning  normal, 
abnormal  (if  applicable)  and  emergency 
procedures  and  other  pertinent 
information  necessary  for  safe  operation 
and  the  achievement  of  the  scheduled 
performance,  must  be  furnished, 
including — 

(a)  An  explanation  of  significant  or 
unusual  fli^t  or  ground  handling 
characteristics. 

(b)  The  maximum  demonstrated 
values  of  crosswind  for  take-off  and 
landing  and  procedures  and  information 
pertinent  to  operations  in  crosswinds. 

(c)  Procedures,  speeds  and 
configuration(s)  for  making  a  normal 
takeoff  in  accordance  with  SC23.51  and 
SC23.53  and  the  subsequent  climb  in 
accordance  with  SC23.65  and  SC23.69. 

(d)  Procedures  for  abandoning  a 
takeofl'  due  to  engine  failure  or  other 
cause. 

(e)  A  recommended  speed  for  flight  in 
rough  air.  This  speed  must  be  chosen  to 
protect  against  the  occurrence,  as  a 
result  of  gusts,  of  structiu^l  damage  to 


the  airplane  and  loss  of  control  (e.g. 
stalling). 

(f)  Procedures,  speeds  and 
configuration(s)  for  making  a  normal 
approach  and  landing  in  accordance 
with  SC23.73  and  SC23.75  and  a 
transition  to  the  balked  landing 
condition. 

(g)  Procedures  for  restarting  any 
engine  in  flight,  including  the  effects  of 
altitude. 

(h)  Procedures  and  speeds  for 
continuing  a  take-off  following  engine 
failure  and  the  conditions  under  which 
takeoff  can  safely  be  continued,  or  a 
warning  against  attempting  to  continue 
the  takeoff. 

(i)  Procedures,  speeds  and 
configurations  for  continuing  a  climb 
following  engine  failure,  after  take-off  in 
accordance  with  SC23.67  and  en  route 
in  accordance  with  SC23.69. 

(j)  Procedures,  speeds  and 
configuration(s)  for  making  an  approach 
and  landing  with  one  engine 

.  inoperative. 

(k)  Procedures,  speeds  and 
configuration(s)  for  making  a  balked 
landing  with  one  engine  inoperative  and 
the  conditions  under  which  a  balked 
landing  can  safely  be  performed  or  a 
warning  against  attempting  a  balked 
landing. 

(l)  The  VssE  determined  in  SC23.149. 

(m)  Information  identifying  each 
operating  condition  in  which  the  fuel 
system  independence  prescribed  in 

§  23.953  is  necessary  for  safety  must  be 
furnished,  together  with  instructions  for 
placing  the  fuel  system  in  a 
configuration  used  to  show  compliance 
with  that  section. 

(n)  For  each  airplane  showing 
compliance  with  23.1353(g)(2)  or  (g)(3), 
the  operating  procedures  for 
disconnecting  the  battery  fi'om  its 
charging  source  must  be  furnished. 

(o)  Information  on  the  total  quantity 
of  usable  fuel  for  each  fuel  tank  and  the 
effect  on  the  unusable  fuel  quantity  as 
a  result  of  a  failure  of  any  pump,  must 
be  furnished. 

(p)  Procedures  for  the  safe  operation 
of  ^e  airplane’s  systems  and 
equipment,  both  in  normal  use  and  in 
the  event  of  malfunction,  must  be 
furnished. 

SC23. 1587  Performance  Information 

Unless  otherwise  prescribed,  the 
following  information  must  be 
furnished  over  the  altitude  and 
temperature  ranges  required  by 
SC23.45(b)— 

(a)  The  stalling  speeds  Vjo,  and  V»i 
with  the  landing  gear  and  wing  flaps 
retracted,  dkermined  at  maximum 
weight  xmder  SC23.49  and  the  effect  on 
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these  stalling  speeds  of  angles  of  bank 
up  to  60  degrees. 

(b)  The  takeoff  distance,  determined 
under  SC23.53  and  the  type  of  runway 
surface  for  i^ich  it  is  valid. 

(c)  The  steady  rate  and  gradient  of 
climb  with  all  engines  operating, 
determined  under  SC23.69(a). 

(d)  The  landing  distance,  determined 
under  SC23.75  and  the  type  of  runway 
surface  for  which  it  is  v^d. 

(e)  The  eHect  on  takeoff  and  landing 
distances  of  operation  on  other  than 
smooth  hard  surfaces,  when  dry, 
determined  imder  SC23.45(g). 

(!)  The  effect  on  takeoff  and  landing 
distances  of  runway  slope  and  50 
percent  of  the  headwind  component  and 
150  percent  of  the  tailwind  comp<ment. 

(g)  The  steady  rate  and  gradient  of 
climb/descent  with  one  engine 
inoperative,  determined  under 
SC23.69(b). 

(h)  The  steady  gradient  of  climb/ 
descent,  determined  under  SC23.66. 

SC23.1589  Loading  Inf ormation 

The  following  loading  information 
must  be  furnished — 

(a)  The  weight  and  location  of  each 
item  of  equipment  that  can  easily  be 
removed,  relocated,  or  replaced  and  that 
is  installed  when  the  airplane  was 
weighed  under  SC23.25. 

(b)  Appropriate  loading  instructions 
for  each  possible  loading  conditimi 
between  the  maximum  and  minimum 
weights  established  under  SC23.25,  to 
facilitate  the  center  of  gravity  remaining 
within  the  limits  established  under 
SC23.23. 

5.  Effects  of  Contamination  of  Natural 
Laminar  Flow  Airfoils 

In  the  absence  of  specific 
requirements  for  airfoil  contamination, 
airplane  airfoil  designs  that  have  airfoil 
pressure  gradient  characteristics  and 
smooth  aerodynamic  surfaces  that  may 
be  capable  of  supporting  natural  laminar 
flow  must  comply  with  the  following: 

(a)  It  must  be  shown  by  tests,  or 
analysis  supported  by  tests,  that  the 
airplane  complies  with  the  requirements 
of  SC23.141  through  SC23.253  and 
special  condition  4  with  any  airfoil 
contamination  that  would  normally  be 
encountered  in  service  and  that  would 
cause  significant  adverse  effect  on  the 
handling  qualities  of  the  airplanes 
resulting  ^m  the  loss  of  laminar  flow. 

(b)  Significant  performance 
degradations  identified  as  resulting  from 
the  loss  of  laminar  flow  must  be 
provided  as  part  of  the  information 
required  by  special  condition  4. 


Issued  in  Kansas  Qty.  Missouri  on 
September  13, 1993. 

)olin  Tigue, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  93-24954  Filed  10-»-g3;  8:45  am] 
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14CFRPart39 
[Docket  No.  91-CE-87-AD] 

Airworthiness  Directives:  de  Havilland 
DHC-6  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). _ 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
80-13-11  R2,  which  currently  requires 
repetitively  inspecting  the  elevator,  flap, 
aileron,  and  rudder  control  rods  for 
cracks  on  certain  de  Havilland  DHC-6 
series  airplanes,  replacing  any  cracked 
rod,  and  installing  rod  sleeves.  The 
Federal  Aviation  Administration’s 
policy  on  aging  commuter-class  aircraft 
is  to  eliminate  or,  in  certain  instances, 
reduce  the  number  of  repetitions  of 
certain  short-interval  inspecticms  when 
improved  parts  or  modifications  are 
available.  The  pnroposed  action  would 
require  the  incmporation  of  a 
mc^ification  that  would  reduce  the 
need  for  the  number  of  repetitions  of  the 
inspections  currently  required  by  AO 
80-13-11  R2.  The  actions  specified  in 
the  proposed  AD  are  intmided  to 
prevent  cracking  of  these  control  rods, 
which  could  result  in  loss  of  control  of 
the  airplane. 

DATES:  Comments  must  be  received  on 
or  before  December  17, 1993. 

ADDRESSES:  Submit  comments  on  the 
proposal  in  triplicate  to  the  Federal 
Aviation  Administration  (FAA),  Central 
Region.  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
91-CE-87-AD,  room  1558,  601  E.  12th 
Street,  Kansas  Qty,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
except^. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  de 
Havilland,  Inc.,  123  Carratt  Boulevard, 
Downsview,  Ontario,  Canada,  M3K  1Y5. 
This  information  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Hjelm,  Aerospace  Engineer,  FAA,  New 
York  Aircraft  Certification  Office.  181 
South  Franklin  Avenue,  room  '202, 
Valley  Stream.  New  York  11581; 
Telephone  (516)  791-6220. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
propo^  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  cmnments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  ectmomic, 
environment^,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
Interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
ccmcemed  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-CB-87-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  itfNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  ^unsel,  Attention: 
Rules  Docket  No.  91-CE-87-AD,  room 
1558,  601  E.  12th  Street,  Kansas  Qty. 
Missouri  64106. 

Discussion 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuteiHrlass  airplanes  carries 
an  unnecessary  safety  risk  when  a 
design  change  exists  that  could 
eliminate  or,  in  certain  instances, 
reduce  the  number  of  repetitions  of 
those  critical  inspections.  In 
determining  what  inspections  are 
critical,  the  FAA  considers  (1)  the  safety 
consequences  of  the  airplane  if  the 
known  problem  is  not  detected  by  the 
inspection;  (2)  the  reliability  of  the 
inspection  such  as  the  probability  of  not 
detecting  the  known  problem;  (3) 
whether  the  inspection  area  is  difficult 
to  access;  and  (4)  the  possibility  of 
damage  to  an  adjacent  structure  as  a 
result  of  the  problem. 
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These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  replace  or,  in  certain 
instances,  reduce  the  number  of 
repetitions  of  a  critical  inspection.  With 
this  policy  in  mind,  the  FAA  recently 
conducted  a  review  of  existing  AD’s  that 
apply  to  de  Havilland  DHC-6  series 
airplanes.  Assisting  the  FAA  in  this 
review  were  (1)  Transport  Canada, 
which  is  the  airworthiness  authority  for 
Canada;  (2)  de  Havilland,  Inc.;  (3)  the 
Regional  Airlines  Association  (RAA); 
and  (4)  several  U.S.  and  foreign 
operators  of  the  affected  airplanes. 

From  this  review,  the  FAA  has 
identified  AD  80-13-11  R2, 

Amendment  39-4703,  as  one  that 
should  be  superseded  with  a  new  AD 
that  would  require  a  modification  and 
reduction  of  the  number  of  repetitions 
of  the  short-interval  and  critical 
inspections.  AD  80-13-11  R2  currently 
requires  repetitively  inspecting  the 
elevator,  flap,  aileron,  and  rudder 
control  rods  for  cracks  on  certain  de 
Havilland  DHC-6  series  airplanes, 
replacing  any  cracked  rod,  and 
installing  rod  sleeves.  These  actions  are 
required  to  be  accomplished  in 
accordance  with  de  Havilland  Service 
Bulletin  (SB)  No.  6/390,  Revision  A, 
dated  June  9, 1980. 

De  Havilland  has  issued  SB  No.  6/ 

502,  dated  March  24. 1989,  which 
specifies  procedures  for  replacing 
elevator,  flap,  aileron,  and  rudder 
control  rods  and  elevator  trim  and 
elevator/flap  interconnect  control  rods 
on  certain  de  Havilland  DHC-6  series 
airplanes.  In  addition,  de  Havilland  has 
revised  SB  6/390  to  the  Revision  E  level, 
which  clarifies  the  inspection 
procedures  of  these  control  rods  on  the 
affected  airplanes. 

As  a  result  of  the  previously 
discussed  AD  review.  Transport  Canada 
considers  the  modification  referenced  in 
de  Havilland  SB  No.  6/502,  dated  March 
24, 1989,  as  mandatory  and  has  issued 
Transport  Canada  AD  CF-80-03R2, 
dated  October  18, 1991,  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the  • 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement.  Transport 
Canada  has  kept  the  FAA  informed  of 
the  situation  described  above. 

Based  on  its  aging  commuter-class 
aircraft  policy  and  after  reviewing  all 
available  information  including  that 


received  from  Transport  Canada,  the 
FAA  has  determined  that  AD  action 
should  be  taken  to  reduce  the  number 
of  repetitions  of  the  short-interval  and 
critical  inspections  required  by  AD  80- 
13-11  R2  and  to  prevent  failure  of  the 
elevator,  flap,  aileron,  and  rudder 
control  rods  caused  by  cracking,  which 
could  result  in  loss  of  control  of  the 
airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  de  Havilland  DHC-  6 
series  airplanes  of  the  same  type  design, 
the  proposed  AD  would  supersede  AD 
80-13-11  R2  with  a  new  AD  that  would 
(1)  require  replacing  elevator,  flap, 
aileron,  and  rudder  control  rods  and 
elevator  trim  and  elevator  flap/ 
interconnect  control  rods  with 
improved  parts;  and  (2)  retain  the 
aileron  control  rod  inspections  currently 
required  by  AD  80-13-11  R2,  but 
reduce  the  number  of  repetitions  of 
these  inspections.  The  proposed 
replacement  would  be  accomplished  in 
accordance  with  de  Havilland  SB  No.  6/ 
502,  dated  March  24, 1989;  and  the 
proposed  inspections  would  be 
accomplished  in  accordance  with  de 
Havilland  SB  No.  6/390,  Revision  E, 
dated  December  20, 1991. 

The  FAA  estimates  that  169  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  20  workhours  (4 
workhours/  inspection  and  16 
workhours/replacement)  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $15,600  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,822,300. 

AD  80-13-11  R2,  which  would  be 
superseded  by  the  proposed  action, 
currently  requires  inspecting  these 
control  rod  assemblies  for  cracks  at 
intervals  of  800  hours  time-in-service 
(TIS).  but  requires  removing  the  rod 
assemblies,  inspecting  with  a  10-power 
glass,  and  then  reinstalling  the 
assemblies.  These  inspections  take 
approximately  32  workhours  at  an 
average  cost  of  $55  per  hour; 
approximately  $1,760  per  airplane  or 
$297,440  for  the  entire  fleet.  The 
inspection  procedures  of  the  proposed 
AD  would  be  less  costly  and  less 
frequent  than  those  required  by  AD  80- 
13-11  R2. 

With  the  above  figures  In  mind 
including  the  costs  for  the  modification 
proposed  by  this*  action,  the  proposed 
AD  would  cost  an  additional  $14,940 
per  airplane  over  that  already  required 
by  AD  80-13-11  R2,  or  a  total 
additional  fleet  cost  of  $2,524,860. 
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These  figures  do  not  account  for  the 
recurring  costs  through  the  repetitive 
inspection  requirement  of  AD  80-13-11 
R2  and  the  proposed  AD.  The  proposed 
AD  would  only  require  repetitive 
inspections  every  2,400  hours  TIS  after 
the  control  rod  assembly  is  replaced, 
where  AD  80-13-11  R2  currently 
requires  repetitive  inspections  every  800 
hours  TIS. 

The  intent  of  the  FAA’s  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  169 
airplanes  in  the  U.S.  registry  that  would 
be  affected  by  the  proposed  AD,  the 
FAA  has  determined  that  approximately 
50  percent  are  operated  in  scheduled 
passenger  service  by  14  different 
operators.  A  significant  number  of  the 
remaining  50  percent  are  operated  in 
other  forms  of  air  transportation  such  as 
air  cargo  and  air  taxi. 

The  proposed  AD  allows  500  hours 
time-in-service  (TIS)  before  mandatory 
accomplishment  of  the  design 
modification.  The  average  utilization  of 
the  fleet  for  those  airplanes  in 
commercial  commuter  service  is 
approximately  25  to  50  hours  TIS  per 
week.  Based  on  these  figures,  operators 
of  commuter-class  airplanes  involved  in 
commercial  operation  would  have  to 
accomplish  the  proposed  modification 
within  2  to  5  calendar  months  after  the 
proposed  AD  would  become  effective. 
Based  on  these  scheduled  operation 
figures,  repetitive  inspections  for  the 
proposed  AD  for  operators  who  had 
accomplished  the  modification  would 
be  required  approximately  every  1  to  2 
calendar  years.  For  private  owners,  who 
typically  operate  between  100  to  200 
hours  TIS  per  year,  this  would  allow  2 
to  5  calendar  years  before  the  proposed 
modification  would  be  mandatory. 

Based  on  these  nonscheduled  operation 
figures,  repetitive  inspections  for  the 
proposed  AD  for  operators  who  had 
accomplished  the  modification  would 
be  required  approximately  every  12  to 
24  calendar  years. 

The  incremental  costs  of  the  proposed 
AD  would  depend  on  the  remaining 
service  life  of  a  DHC-6  and  its 
utilization,  i.e.,  the  number  of  hours  TIS 
per  year.  The  proposed  AD  would 
provide  a  cost  savings  over  that  already 
required  to  most  owner/operators  of  de 
Havilland  DHC-6  airplanes.  The 
following  examines  the  incremental 
costs  to  owners  of  de  Havilland 
DHC-6  series  airplanes  with  remaining 
service  lives  of  10,  20,  and  30  years  if 
the  airplanes  are  utilized  between  100 
and  2,500  hours  TIS  annually. 
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The  proposed  AD  would  provide  a 
cost  savings  at  a  service  life  of  10  years 
for  operators  utilizing  their  airplanes 
less  than  135  hours  TIS  or  more  than 
1,000  hours  TIS  annually,  and  would 
provide  a  cost  savings  at  service  lives  of 
20  and  30  years  fat  dl  de  Havilland 
DHC-6  series  airplanes,  r^ardless  of 
airplane  usage,  llie  savings  resuhing 
from  the  less  frequent  inspections  more 
than  o^set  the  costs  of  replacing  the 
control  rods.  The  cost  savings  would  be 
at  least  $2,800  at  an  average  20-year 
remaining  service  life  and  utilizing  a  7 
percent  interest  rate.  For  a  30-year 
remaining  service  life,  the  operator 
should  realize  a  cost  savings  of  at  least 
$6,000  (with  a  7  percent  interest  rate). 

De  Havilland  series  airplanes 

that  are  utilized  between  135  and  1,000 
hours  TIS  annually  may  not  see  a  cost 
savings  when  replacing  the  control  rods 
based  upon  a  10-year  ranaining  service 
life.  Before  issuing  this  notice  of 
proposed  rulemal^g,  the  FAA  took  into 
account  that  the  costs  of  replacing  the 
rods  could  be  greater  than  the  savings 
from  the  inspections  required  by  the 
proposed  AD  for  these  airplanes 
utilizing  their  airplanes  within  this 
ranee. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
imnecessarily  or  disproportionally 
burdened  by  government  regulations. 
The  RFA  requires  government  araixdes 
to  determine  whether  rules  would  have 
a  “significant  econmnic  impact  on  a 
substantial  number  of  small  entities,** 
and,  in  cases  where  they  would, 
conduct  a  Regulatory  Flexibility 
Analysis  in  which  anematives  to  the 
rule  are  considered.  FAA  Order 
2100.14A,  Regulatory  Flexibility  Criteria 
and  Guidance,  outlines  FAA  procedures 
and  criteria  for  complying  with  the 
RFA.  Small  entities  are  defined  as  small 
businesses  and  small  not-for-profit 
organizations  that  are  independently 
owned  and  operated  or  airports 
operated  by  small  governmental 
lurisdictions.  A  “substantial  number”  is 
defined  as  a  number  that  is  not  less  than 
11  and  that  is  more  than  one-third  of  the 
small  entities  subject  to  the  proposed 
rule,  or  any  numW  of  small  entities 
subject  to  the  rule  which  is  substantial 
in  the  judgment  of  the  rulemaking 
official.  A  “significant  economic 
impact”  is  defined  as  an  annualized  net 
compliance  cost,  adjusted  for  inflation, 
which  is  greater  than  a  threshold  cost 
level  for  defined  entity  types.  FAA 
Order  2100.14A  sets  the  size  threshold 
for  small  entities  operating  aircraft  for 
hire  at  9  aircraft  owned  and  annualized 
cost  threshold  at  $65,300  for  sdieduled 
operators  and  $4,600  fc»  unscheduled 


operators  (expressed  in  second  quarter 
1993  dollars). 

The  169  U.S.-registered  airplanes 
afiected  by  the  proposed  AD  are  owned 
according  to  the  following  breakdown: 

13  by  in^viduals,  8  by  U.S.  government 
agencies,  and  148  by  businesses  or  not- 
for-profit  witerprises.  Of  the  148 
entities,  one  owns  26  airplanes,  one 
owns  11  airplanes,  nineteen  own 
between  2  and  9  airplanes,  and  fifty 
own  1  airplane  each. 

The  FAA  cannot  determine  the  sizes 
of  all  the  148  owner  entities  nor  the 
relative  significance  of  the  costs  or  cost 
savings  estimated  above.  However,  more 
than  one-third  of  these  entities  operate 
their  de  Havilland  IXiC-6  series 
airplanes  in  scimduled  service. 

According  to  statistics  obtained  by  the 
FAA.  these  airplane  operators  in 
scheduled  service  utilize  their  airplanes 
an  average  of  1,383  hours  TIS  annually, 
and  general  aviation  operators  utilize 
their  airplanes  an  average  of  706  hours 
TIS  annually.  These  figures  may  have  a 
standard  of  error  of  14.4  percent  and  the 
general  aviation  average  may  include 
some  airplanes  in  conunuter  service. 

The  FAA  cannot  reasonably  estimate  the 
distribution  of  these  hours  among  the  de 
Havilland  DHC-6  fleet. 

Because  of  these  uncertainties,  no  cost 
thresholds  for  significant  economic 
impact  can  be  reasonably  determined. 
The  FAA  solicits  comments  concerning 
the  impact  of  this  proposed  AD  on  smml 
entity  owners  of  affected  airplanes. 

Based  on  the  possibility  that  this 
proposed  AD  could  have  a  significant 
impact  on  a  substantial  num^  of  small 
entities,  the  FAA  conducted  e  regulatory 
flexibility  analysis.  A  copy  of  this 
analysis  may  be  obtained  by  contacting 
the  Rules  Dodcet  at  the  location 
provided  under  the  caption 
“ADDRESSES”. 

The  regulations  proposed  herein 
would  not  have  suost^tial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  “majcv 
rule”  under  Executive  Order  12291;  (2) 
is  significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979)  because  of 
substantial  public  interest;  and,  (3)  if 
promulgated,  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  FAA  has 


conducted  an  Initial  Regulatory 
Flexibility  Determination  and  Analysis 
and  has  considered  alternatives  to  this 
proposal  that  could  minimize  the 
impact  on  small  entities.  A  copy  of  this 
analysis  may  be  obtained  by  contacting 
the  Rules  D^ket  at  the  location 
provided  und»  the  caption 
“ADDRESSES”.  After  careful 
consideration,  the  FAA  has  determined 
that  the  proposed  action  is  the  best 
course  to  achieve  the  safety  objective  of 
returning  the  airplane  to  its  original 
certification  level  of  safety.  Alternative 
actions  and  views  are  solicited  from 
interested  persons  and  will  be 
considered  by  the  FAA  in  the 
development  of  the  final  rule. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administraticm  proposes  to  amend  14 
CFR  part  39  of  t^  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows; 

Authority:  49  tJ.S.C  App.  1354(a).  1421 
and  1423;  49U.S.C  106(g);  and  14  CFR 
11.89. 

39.13  (Afnemfed) 

2.  Section  39.13  is  amended  by 
renraving  AD  80-13-11  R2.  Amendment 
39-4703,  and  by  adding  the  following 
new  AD: 

de  Havilland:  Docket  Na  91-CE-S7-AO. 

Supersedes  AD  80-13-11  R2. 

Amendment  39-4703. 

AppHcabihty:  Models  DHC-6-1,  DHC-6- 
100,  DHC-6-200,  and  reiC-6-300  airplanes 
(all  serial  numbers),  certificated  hi  any 
category. 

Compliance:  Required  as  indicated,  unless 
already  acoMnplisbed. 

To  prevent  1^  of  control  of  the  airplane 
caused  by  cracked  elevator,  flap,  aileron,  aiul 
rudder  control  rods,  accomplish  the 
following: 

(a)  Within  the  next  500  hours  time-in¬ 
service  (TIS)  after  the  effective  date  of  this 
AD,  replace  all  2024-T3  or  2024-T81 
elevatcv,  flap,  aileron,  and  rudder  control 
rods  and  elevator  trim  and  elevator/flap 
interconnect  control  nxls  with  6061-T6 
control  rods  as  specified  in  and  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  de  Havilland 
Service  Bulletin  (SB)  No.  6/502,  dated  March 
24, 1989. 

Note  1:  The  specific  part  numbers  of  the 
2024-T3  or  2024-T81  control  and 
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interconnect  control  rods  and  their  6061-T6 
replacement  part  numbers  are  contained  in 
de  Havilland  SB  No.  6/502,  dated  March  24, 
1989. 

(b)  Within  2,400  hours  TIS  after  the 
replacement  required  by  paragraph  (a)  of  this 
AD,  and  thereafter  at  intervals  not  to  exceed 
2,400  hours  TIS,  inspect  all  elevator,  flap, 
aileron,  and  rudder  control  rods  and  elevator 
trim  and  elevator/flap  interconnect  control 
rods  for  cracks  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  de  Havilland  SB  No.  6/390, 

Revision  E,  dated  December  20, 1991.  Prior 
to  further  flight,  replace  any  cracked  rod  with 
a  new  6061-T6  rod  as  specified  in  and  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  de  Havilland  SB 
No.  6/502,  dated  March  24, 1989. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  New  York  Aircraft 
Ciertification  Office,  181  Franklin  Avenue, 
room  202,  Valley  Stream,  New  York  11581. 
The  request  shall  be  forwarded  through  an 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  Aircraft 
Certification  Office. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  referred 
to  herein  upon  request  to  de  Havilland,  Inc., 
123  Carratt  Boulevard,  Downs  view,  Ontario, 
Canada,  M3K 1Y5;  or  may  examine  these 
documents  at  the  FAA.  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 

601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

(H  This  amendment  supersedes  AD  80-13- 
11  R2.  Amendment  39-4703. 

Issued  in  Kansas  City,  Missouri,  on 
October  5, 1993. 

John  E.  Tigue, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  93-24916  Filed  10-8-93;  8;45  ami 
BILUNG  CODE  4910-13-U 

14CFRPart39 
[Docket  No.  93-NM-1 1 2-AD] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-10  Series  Airplanes 
and  Model  KC-10A  (Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 


directive  (AD),  applicable  to  all 
McDonnell  Douglas  Model  IX>10  series 
airplanes  and  Model  KC-lOA  (military) 
airplanes,  that  currently  requires  certain 
structural  modifications  and 
inspections.  This  action  would  require 
additional  structural  modifications  and 
inspections.  This  proposal  is  prompted 
by  an  evaluation  by  the  Model  DC-10 
Task  Croup,  which  identified  additional 
modifications  for  mandatory  action.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  degradation  in 
the  structural  capabilities  of  the  affected 
airplanes.  This  action  also  reflects  the 
FAA’s  decision  that  long  term 
continued  operational  safety  should  be 
assured  by  actual  modification  of  the 
airframe,  where  feasible,  rather  than 
only  repetitive  inspections  for  known 
service  problems. 

DATES:  Comments  must  be  received  by 
December  7, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
112-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055—4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  ftom 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach.  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Publications — 
Technical  Administrative  Support,  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Moreland.  Aerospace 
Engineer,  Airframe  Branch,  ANM-121L, 
FAA.  Transport  Airplane  Directorate, 
Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street,  Long 
Beach,  California  90806-2425; 
telephone  (310)  988-5238;  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 


specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodtet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  93-NM-l  12-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-l  12-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055—4056. 

Discussion 

On  June  4, 1990,  the  FAA  issued  AD 
90-16^4,  Amendment  39-6613  (55  FR 
31816,  August  6, 1990),  to  require 
certain  structural  modifications  and 
inspections  of  McDonnell  Douglas 
Model  DC-10  series  airplanes  and 
Model  KC-lOA  (military)  airplanes. 

That  action  was  prompted  by  reports  of 
incidents  involving  fatigue  cracking  and 
corrosion  in  transport  category  airplanes 
that  are  approaching  or  have  exce^ed 
their  economic  design  goal.  These 
incidents  have  jeopardized  the 
airworthiness  of  the  affected  airplanes. 
The  requirements  of  that  AD  are 
intended  to  prevent  degradation  in  the 
structural  capabilities  of  the  affected 
airplanes. 

Since  the  issuance  of  that  AD,  the 
McDonnell  Douglas  DC-lO/KC-lOA 
Model  Task  Group,  comprised  of 
representatives  fitim  Model  DC-IO/KC- 
lOA  operators,  the  manufacturer,  and 
the  FAA,  has  completed  its  review  of 
certain  revised  service  bulletins  that  are 
applicable  to  aging  Model  IX^-10  series 
airplanes  and  Model  KC-lOA  (military) 
airplanes.  The  Task  Group  has 
recommended  these  service  bulletin 
revisions  for  mandatory  modification 
and  inspection  in  order  to  reduce  the 
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potential  for  major  structural  failure  of 
those  airplanes. 

Consequently,  McDonnell  Douglas 
has  issued  Revision  B  to  Report  No. 

MDC  K1571.  "DC-IO/KC-IO  Aging 
Aircraft  Service  Action  Requirements 
Document,”  dated  March  24, 1993, 
which  reflects  the  Working  Group’s 
proposal  and  incorporates  the  revised 
service  bulletins  discussed  previously. 
The  FAA  has  reviewed  and  approved 
that  document.  The  document 
references  the  following  ser\’ice 
bulletins: 

1.  Two  service  bulletins  that  describe 
modifications  of  the  power  plant; 

2.  Six  service  bulletins  that  describe 
inspections  and  modifications  of  the 
wings: 

3.  Two  service  bulletins  that  describe 
inspections  and  modifications  of  the 
horizontal  stabilizer; 

4.  Ten  service  bulletins  that  describe 
inspections  and  modihcations  of  the 
nacelles/pylons; 

5.  Nine  service  bulletins  that  describe 
insp>ections  and  modifications  of  the 
fuselage; 

6.  Two  service  bulletins  that  describe 
inspections  and  modifications  of  the 
landing  gear;  and 

7.  Two  service  bulletins  that  describe 
ice  and  rain  protection  inspections  and 
modifications. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  90-16-04  to  require 
additional  structural  modifications  and 
inspections.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  McDonnell  Douglas 
document  described  previously. 

There  are  approximately  426  Model 
DC-10  series  airplanes  and  Model  KC- 
lOA  (military)  airplanes  of  the  affected 
design  in  the  worldwide  fleet. 

The  FAA  estimates  that  194  airplanes 
of  U.S.  registry  were  originally  affected 
by  AD  90-16-04.  The  requirements  of 
that  AD  were  estimated  to  take 
approximately  360  work  hours  to 
accomplish,  at  a  current  average  labor 
rate  of  $55  per  work  hour.  The  cost  for 
required  modification  kits  was 
estimated  to  be  $9,600  per  airplane. 
Based  on  these  figures,  the  FAA 
estimated  that  the  total  cost  impact  of 
AD  90-16-04  on  U.S.  operators  would 
be  $5,703,600,  or  $29,400  per  airplane, 
over  the  initial  4-year  time  period. 
(These  figures  do  not  include  the  cost  of 
downtime,  planning,  set-up, 
familiarization,  or  tool  acquisition.) 

The  FAA  estimates  that  a  total  of  269 
airplanes  of  U.S.  registry  would  be 
affected  by  the  new  requirements 
specified  in  this  proposed  AD.  This 


increase  in  the  number  of  affected 
airplanes  is  due  to  various  reasons, 
including  transfer  of  ownership  and  the 
fact  that  additional  airplanes  have 
accumulated  time-in-service  since  the 
issuance  of  AD  90-16-04  and  have  now 
reached  the  threshold  for  modification/ 
inspection.  The  new  additional 
requirements  proposed  by  this  AD 
action  would  take  approximately  796 
additional  work  hours  per  airpleme  to 
accomplish,  at  an  average  labor  rate  of 
$55  per  work  hour.  Required  parts 
would  cost  an  additional  $101,900  per 
airplane.  Based  on  these  figures,  the 
total  additional  cost  impact  of  this 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $39,187,920,  or 
$145,680  per  airplane,  over  a  4-year 
time  period.  (These  figures  do  not 
include  the  cost  of  downtime,  planning, 
set-up,  familiarization,  and  tool 
acquisition). 

The  figures  discussed  above  assume 
that  no  operator  has  yet  accomplished 
the  currently  required  or  the  newly 
proposed  requirements  of  this  AD 
action;  however,  the  FAA  has  been 
advised  that  many  of  the  affected 
airplanes  have  previously  accomplished 
various  modifications  that  would  be 
required  by  this  AD. 

Additional  airplanes  will  be  affected 
as  they  accumulate  time-in-service  and 
reach  the  threshold  for  modification/ 
inspection. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
Is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule”  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  E)ocket  at  the 
location  provided  under  the  caption 
"ADDRESSES.” 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6613  (55  FR 
31816,  August  6, 1990),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows; 

McDonnell  Douglas:  Docket  93— NM-1 12- 
AD.  Supersedes  AD  90-16-04, 
Amendment  39-6613. 

Applicability:  All  Model  DC-10-10,  -lOF, 
-15,  -30,  -30F,  -40,  and  -40F  series 
airplanes  and  Model  KC-lOA  (military) 
airplanes;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  Paragraphs  (a)  and  (c)  of  this  AD 
restate  the  requirements  for  an  initial 
inspection  and  the  repetitive  inspections 
contained  in  paragraphs  A.  and  C.  of  AD  90- 
16-04.  Therefore,  for  operators  who  have 
previously  accomplished  at  least  the  initial 
inspection  in  accordance  with  AD  90-16-04, 
paragraphs  (a)  and  (c)  of  this  AD  require  that 
the  next  scheduled  inspection  be  performed 
within  the  specified  repetitive  inspection 
interval  after  the  last  inspection  performed  in 
accordance  with  paragraphs  A.  and  C.  of  AD 
90-16-04. 

Note  2:  Paragraphs  (b)  and  (d)  of  this  AD 
restate  the  modification  requirements  of 
paragraphs  B.  and  D.  of  AD  90-16-04.  As 
allowed  by  the  phrase,  “unless  accomplished 
previously,”  if  the  requirements  of 
paragraphs  B.  and  D.  of  AD  90-16-04  ha\e 
been  accomplished  previously,  paragraphs 
(b)  and  (d)  of  this  AD  do  not  require  that  they 
be  repeated. 

To  prevent  structural  failure,  accomplish 
the  following: 

(a)  For  service  bulletins  other  than  those 
identified  in  paragraph  (c)  of  this  AD,  within 
the  threshold  for  inspections  specified  in  the 
service  bulletins  listed  in  Table  2.1  of 
McDonnell  Douglas  Report  No.  MDC-K1571, 
"DC-lO/KC-lO  Aging  Aircraft  Service  Action 
Requirements  Document,”  Revision  A,  dated 
February  28, 1990  (hereafter  referred  to  as  the 
"SARD,  Revision  A”),  or  Revision  B,  dated 
March  24, 1993  (hereafter  referred  to  as  the 
"SARD,  Revision  B”),  or  within  one 
repetitive  inspection  period  specified  in 
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those  service  bulletins  after  September  10, 

1990  (the  effective  date  of  AD  90-16-04, 
Amendment  39-6613),  whichever  occurs 
later,  inspect  for  cracks  in  accordance  with 
those  service  bulletins.  Repeat  these 
inspections  thereafter  at  the  intervals 
specified  in  the  service  bulletins  listed  in 
Table  2.1  of  the  SARD,  Revision  A  or 
Revision  B. 

(1)  If  any  crack  is  found  as  a  result  of  any 
inspection,  prior  to  further  flight,  either 
accomplish  the  terminating  modification  in 
accordance  with  the  applicable  service 
bulletin,  or  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 

Note  3;  Detection  of  any  discrepancies 
other  than  cracking  necessitates  appropriate 
corrective  action  in  accordance  with  the 
provisions  of  Part  43  of  the  Federal  Aviation 
Regulations  (FAR). 

(2)  Modification  in  accordance  with 
paragraph  (b)  of  this  AD  terminates  the 
individual  inspection  requirements  of  the 
applicable  service  bulletin. 

(b)  For  service  bulletins  other  than  those 
identified  in  paragraph  (c)  of  this  AD,  prior 
to  reaching  the  incorporation  thresholds 
listed  in  the  SARD,  Revision  A  or  Revision 
B,  or  prior  to  four  years  after  September  10, 
1990,  whichever  occurs  later,  accomplish  the 
structural  modifications  specified  in  the 
service  bulletins  listed  under  “S/B  No.  Rev.” 
in  Table  2.1  of  the  SARD,  Revision  A  or 
Revision  B. 

Note  4:  The  service  bulletin  revision  levels 
listed  under  “Recommended  Modification” 
in  Table  2.1  of  the  SARD,  Revision  B,  are 
acceptable  revisions  for  modifications 
accomplished  prior  to  September  10, 1990. 

Note  5:  The  modifications  required  by  this 
paragraph  do  not  terminate  the  inspection 
requirements  of  any  other  AD  unless  that  AD 
specifies  that  any  such  modification 
constitutes  terminating  action  for  the 
inspection  requirements. 

(c)  For  McDonnell  Douglas  Service 
Bulletins  A30-37,  30-38,  53-16,  53-19,  53- 
25,  54-11,  54-27,  54-33,  55-2,  ant)  57-7, 
listed  in  Table  2.1  of  the  SARD,  Revision  A; 
and  for  McDonnell  Douglas  Service  Bulletins 
A30-37,  30-38,  53-16,  53-19,  53-25,  54-11, 
54-27,  55-2,  and  57-7,  listed  in  Table  2.1  of 
the  SARD,  Revision  B:  Within  the  threshold 
for  inspections  listed  under  “S/B  Change 
Requii^”  in  Table  2.1  of  the  SARD,  Revision 
A  or  Revision  B,  or  within  one  repetitive 
inspection  period  specified  under  “S/B 
Change  Required"  in  Table  2.1  of  the  SARD, 
Revision  A  or  Revision  B,  after  September  10, 
1990,  whichever  occurs  later,  inspect  for 
cracks  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Repeat  these 
inspections  thereafter  at  the  intervals 
specified  under  “S/B  Change  Required”  in 
Table  2.1  of  the  SARD,  Revision  A  or 
Revision  B. 

(1)  If  any  crack  is  found  during  any 
inspection,  prior  to  further  flight,  ei^er 
accomplish  the  terminating  modification  in 
accordance  with  the  applicable  service 
bulletin,  or  repair  in  accordance  with  a 


method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

(2)  Modification  in  accordance  with 
paragraph  (d)  of  this  AD  terminates  the 
individual  inspection  requirements  of  the 
applicable  service  bulletin. 

(d)  Prior  to  four  years  after  September  10, 
1990,  accomplish  the  structural 
modifications  stipulated  in  the  service 
bulletins  specified  in  paragraph  (c)  of  this 
AD. 

(e)  Within  the  threshold  for  inspections 
specified  in  the  service  bulletins  listed  in 
Table  2.2  of  the  SARD,  Revision  B,  or  within 
one  repetitive  inspection  period  specified  in 
those  service  bulletins  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  inspect 
for  cracks  in  accordance  with  those  service 
bulletins.  Repeat  these  inspections  thereafter 
at  the  intervals  specified  in  the  service 
bulletins  listed  in  Table  2.2  of  the  SARD, 
Revision  B. 

(1)  If  any  crack  is  found  during  any 
inspection,  prior  to  further  flight,  either 
accomplish  the  terminating  modification  in 
accordance  with  the  applicable  service 
bulletin,  or  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 

(2)  Modification  in  accordance  with 
paragraph  (f)  of  this  AD  terminates  the 
individual  inspection  requirements  of  the 
applicable  service  bulletin. 

(f)  Prior  to  reaching  the  incorporation 
thresholds  listed  in  the  SARD,  Revision  B,  or 
within  four  years  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  accomplish 
the  structural  modifications  specified  in  the 
service  bulletins  listed  in  Table  2.2  of  the 
SARD,  Revision  B. 

Note  6:  The  service  bulletin  revision  levels 
listed  under  “Recommended  Modification” 
in  Table  2.2  of  the  SARD,  Revision  B,  are 
acceptable  revisions  for  modifications 
accomplished  prior  to  the  effective  date  of 
this  AD. 

Note  7:  The  modifications  required  by  this 
paragraph  do  not  terminate  the  inspection 
requirements  of  any  other  AD  unless  that  AD 
specifies  that  any  such  modification 
constitutes  terminating  action  for  the 
inspection  requirements. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Insp^or,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  8:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ftx>m  the  Los  Angeles  AGO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 


Issued  in  Renton.  Washington,  on  October 
5, 1993. 

Suzanne  Stevens, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-24918  Filed  19-8-93;  8:45  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  5, 25, 170, 171,  and  174 

[Docket  No.  92N-0181] 

RIN  0905-AD86 

Food  Additives;  Threshold  of 
Regulation  for  Substances  Used  in 
Food-Contact  Articles 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
establish  a  process  for  determining 
when  the  likelihood  or  extent  of 
migration  to  food  of  a  substance  used  in 
a  food-contact  article  is  so  trivial  as  not 
to  require  regulation  of  the  substance  as 
a  food  additive.  Under  this  process, 
information  about  the  proposed  use  of  a 
substance  will  undergo  an  abbreviated 
review  by  FDA,  as  opposed  to  the 
extensive  review  and  formal  issuance  of 
a  regulation  normally  required  for  food 
additives.  In  this  document,  FDA  is 
proposing  the  criteria  that  it  will  use  as 
part  of  this  review  in  deciding  whether 
to  regulate  the  use  of  a  substance  as  a 
food  additive,  as  well  as  identifying  the 
types  of  data  that  it  will  need  to  m^e 
this  determination. 

DATES:  Written  comments  by  December 
13, 1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  J.  Machuga,  (Center  for  Food 
Safety  and  Appli^  Nutrition  (HFS- 
216),  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington,  EX:  20204. 
202-254-9528. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  1958.  Congress  amended  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  to  require  premarket  approval 
of  food  additives  (sections  201(s). 
402(a)(2)(C).  and  409  (21  U.S.C.  321(s). 
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342(a)(2)(C).  and  348)).  A  "food 
additive,”  as  defined  in  section  201  (s)  of 
the  act,  is: 

•  •  •  any  substance  the  intended  use  of 
which  results  or  may  reasonably  be  expected 
to  result,  directly  or  indirectly,  in  its 
becoming  a  component  or  otherwise  affecting 
the  characteristics  of  any  food  (including  any 
substance  intended  for  use  in  producing, 
manufacturing,  packing,  processing, 
preparing,  treating,  packaging,  transporting, 
or  holding  food;  *  *  *),  if  such  substance  is 
not  generally  recognized,  among  experts 
qualified  by  scientific  training  or  experience 
to  evaluate  its  safety,  as  having  been 
adequately  shown  through  scientific 
procedures  *  *  *  to  be  safe  under  the 
conditions  of  its  intended  use  *  *  *. 

Under  section  409(a)  of  the  act,  the 
use  of  a  food  additive  is  deemed  unsafe 
unless  it  either  conforms  to  the  terms  of 
a  regulation  prescribing  its  use  or  to  an 
exemption  for  investigational  use. 
Consequently,  the  safety  of  the 
substance  under  its  intended  conditions 
of  use  must  be  demonstrated,  and  a  food 
additive  regulation  issued,  before  the 
substance  can  be  used  in  food.  Petitions 
submitted  to  establish  that  a  use  of  a 
food  additive  is  safe  ordinarily  contain 
or  reference  data  from  toxicological 
studies  that  demonstrate  to  a  reasonable 
certainty  that  there  will  be  no  harm 
resulting  from  the  specific  use  of  the 
subject  additive.  In  this  regard,  petitions 
must  include  information  that  will 
enable  FDA  to  estimate  the  dietary 
concentration  resulting  from  the 
intended  use  of  the  substance.  They  also 
address  the  potential  for  an 
environmental  impact  resulting  h-om  the 
manufacture,  use,  and  disposal  of  the 
proposed  food  additive. 

A  strict  interpretation  of  the 
dehnition  of  “food  additive”  would 
make  all  substances  that  migrate,  or  may 
be  expected  to  migrate,  from  food- 
contact  materials  into  food  subject  to 
premarket  approval  as  food  additives. 
However,  agency  personnel,  in  response 
to  inquiries  from  manufacturers  of  food- 
contact  articles,  have  stated  that  certain 
specific  uses  of  substances  in  food- 
contact  materials  did  not  require 
regulation  under  the  food  additive 
provisions.  Based  on  these  responses, 
food  additive  petitions  have  not  been 
submitted  for  use  of  substances  that 
were  expected  to  result  in  very  low 
levels  of  migration  and  that  did  not  raise 
any  safety  concerns.  However,  this 
system  has  never  been  formalized. 

In  addition  to  submitting  requests  for 
exemptions  from  the  food  additive 
regulations  for  specific  uses  of  specific 
substances,  representatives  of  the  food¬ 
packaging  and  food-processing 
industries  have  suggested  that  FDA 
establish  a  threshold  of  regulation 


policy  for  such  substances.  For  example, 
the  Society  of  Plastics  Industries 
submitted  a  citizen  petition  (Docket  No. 
77-0122)  requesting  that  FDA  modify 
§  170.3(e)  (21  CFR  170.3(e)).  the 
regulation  that  defines  "food  additive,” 
so  that  the  use  of  a  substance  that  does 
not  result  in  detectable  levels  of 
migration  into  food-simulating  solvents 
(using  validated  analytical  methods 
sensitive  to  at  least  50  parts  per  billion 
(ppb))  would  be  exempt  from  regulation 
as  a  food  additive  unless  there  was 
scientific  evidence  to  indicate  that  the 
substance  presents  a  significant  risk  of 
harm  to  human  health.  However,  FDA 
has  been  reluctant  to  adopt  these  or  any 
other  proposals  in  the  absence  of  data 
clearly  showing  that  substances  present 
in  the  daily  diet  at  concentrations  at  or 
below  the  proposed  threshold  level 
would  not  pose  safety  concerns. 

A  Federal  court  also  has  addressed 
the  issue  of  whether  the  use  of  a  food- 
contact  material  involving  insignificant 
migration  into  food  can  be  exempted 
from  the  food  additive  regulations.  In 
Monsanto  v.  Kennedy,  613  F.  2d  947 
(D.C.  Cir.  1979)),  the  Monsanto  Co. 
contended  that  no  migration  of 
acrylonitrile  copolymer  resulted  from 
the  use  of  their  beverage  bottles  that 
contained  the  substance,  and  that, 
therefore,  the  bottles  did  not  have  to  be 
regulated  as  food  additives.  In  its 
decision,  the  court  stated  that  the 
Commissioner  of  Food  and  Drugs  may 
determine  that  the  level  of  migration 
into  food  of  a  particular  substance  is  so 
negligible  as  to  present  no  public  health 
concerns  and,  in  such  cases,  may 
decline  to  define  the  substance  as  a  food 
additive  even  though  it  comes  within 
the  strictly  literal  terms  of  the  statutory 
definition  of  a  food  additive  (see  613  F. 
2d  at  955).  The  court  also  stated  that  the 
Commissioner  has  the  discretion  to 
decline  to  exercise  this  exemption 
authority  (id.  at  956). 

The  agency  recognizes  that, 
historically,  a  number  of  companies 
have  made  their  own  determination  that 
a  particular  substance  effectively  does 
not  migrate  to  food  and  thus  is  not  a 
food  additive  under  its  conditions  of 
use.  They  have  marketed  the  products 
without  recourse  to  the  regulatory 
process.  Nothing  in  the  regulatory 
scheme  present^  in  this  proposed  rule 
would  prevent  a  company  from  making 
its  own  determination  that  a  particular 
use  of  a  substance  does  not  meet  the 
definition  of  a  food  additive.  However, 
as  always,  the  company  makes  such  a 
determination  at  its  own  risk.  If  the 
agency  learns  of  the  use  of  a  substance 
^m,  for  example,  a  competitor  and 
reaches  a  different  conclusion  than  the 
company,  the  agency  may  take 


regulatory  action  against  the  substance 
as  an  unsafe  food  additive  or  against  the 
company  that  makes  the  substance  for 
introducing  an  adulterated  food  into 
interstate  commerce.  Therefore,  in  cases 
where  it  is  not  clear  whether  the  use  of 
a  food-contact  article  would  meet  the 
food  additive  definition,  FDA 
recommends  that  manufacturers  seek  a 
determination  under  the  procedures  that 
FDA  is  proposing  to  avoid  the 
possibility  of  regulatory  action. 

II.  Need  for  a  Threshold  of  Regulation 
for  Substances  Used  in  Food-Contact 
Articles 

The  existing  informal  practice  of 
determining  by  letter  when  a  petition  is 
needed  for  a  particular  use  of  a 
substance  presents  several  problems. 
While  agency  personnel  have  been 
issuing  these  letters  over  the  past  three 
decades,  the  analytical  methods  used  to 
detect  migration  into  food  from  indirect 
food  additives,  such  as  packaging 
materials,  have  become  capable  of 
detecting  and  measuring  much  smaller 
quantities.  As  a  result,  many  of  the  food- 
contact  uses  for  which  no  migration  into 
food  was  detectable  using  older 
analytical  methodologies,  may  now  be 
shown  to  result  in  measurable  levels  of 
migration.  Therefore,  the  basis  for  some 
letters  issued  for  use  of  a  food-contact 
material  showing  "no  detectable 
migration”  may  no  longer  be  valid.  This 
practice,  however,  provides  no 
mechanism  by  which  the  informal 
opinions  rendered  by  agency  employees 
can  be  updated  to  reflect  scientific 
developments. 

A  second  problem  with  these  opinion 
letters  is  that  scientific  laws  of  diffusion 
predict  that  any  two  substances  that  are 
in  contact  with  one  another  will  tend  to 
diffuse  into  each  other  (Ref.  1).  As  a 
result,  even  if  migration  cannot  be 
detected,  it  is  still  likely  to  be  occurring 
at  some  level  below  the  detection  limit. 
Therefore,  one  could  argue  that  all  food- 
contact  uses  may  reasonably  be 
expected  to  result  in  migration  of  the 
food-contact  material  into  food. 

A  third  problem  with  the  current 
practice  is  that  because  the  criteria  for 
data  needed  to  evaluate  such  requests 
have  never  been  published,  the  quality 
of  the  requests  submitted  to  FDA  for 
review  varies  considerably.  In  many 
cases,  the  original  submission  does  not 
contain  adequate  data,  and  FDA  has  to 
request  additional  data  to  complete  the 
review.  As  a  result,  many  of  these 
requests  for  informal  opinions  have  to 
be  reviewed  several  times.  These 
multiple  reviews  compete  for  the 
resources  necessary  to  review  food 
additive  petitions. 
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FDA  believes  that  the  regulation 
proposed  in  this  document  for 
determining  when  the  likelihood/extent 
of  migration  of  a  substance  from  a  food- 
contact  article  is  so  trivial  as  not  to 
require  regulation  as  a  food  additive 
offers  the  following  advantages  over  the 
current  practice: 

1.  It  will  establish  a  specific  dietary 
concentration  level  as  the  threshold  of 
regulation  for  substances  used  in  food- 
contact  articles.  As  a  result,  there  will 
be  a  uniform  standard  for  all 
determinations  as  opposed  to  a  “no 
detectable  migration”  standard,  which 
depends  on  the  detection  limits  of 
analytical  methods.  Because  the 
toxicological  effect  of  a  substance  is 
directly  related  to  its  concentration  in 
the  diet,  evaluation  of  the  dietary 
concentration  resulting  from  the  use  of 
a  substance  is  more  appropriate  for 
assessing  potential  health  risk  than  an 
evaluation  that  is  limited  either  to  the 
level  of  migration  or  to  whether  a 
migrating  substance  can  be  detected. 

Under  the  proposed  regulation,  the 
fact  that  the  use  of  a  substance  in  a  food- 
contact  article  may  reasonably  be 
expected  to  result  in  migration  at  levels 
below  the  analytical  detection  limit  is 
not  determinative.  The  substance  will 
qualify  for  an  exemption  ft-om 
regulation  as  a  food  additive  if  the 
estimated  dietary  concentration  of  the 
substance  is  below  the  level  that  is  of 
regulatory ’concern.  If  the  estimated 
dietary  concentration  is  above  the 
regulatory  concern  level,  FDA  will  not 
grant  an  exemption  horn  regulation  as  a 
food  additive  for  the  substance  even 
though  no  migration  into  food  has  been 
detected. 

2.  A  regulation  outlining  data 
requirements  for  determining  when  the 
use  of  a  substance  in  a  food-contact 
article  will  result  in  negligible  dietary 
concentration  will  increase  the 
likelihood  that  a  submission  will 
contain  all  the  data  needed  for  FDA’s 
review.  Because  it  will  decrease  the 
chance  that  a  particular  request  will 
need  to  be  reviewed  more  than  once,  in 
most  cases  a  review  under  the  proposed 
regulation  will  require  fewer  resources 
than  a  review  under  the  current 
practice.  In  addition,  the  agency  is 
confident  that  a  decision  imder  the 
proposed  regulation  will  require 
significantly  fewer  resources  than  the 
review  of  a  food  additive  petition  and 
the  issuance  of  a  listing  regulation. 

The  agency  believes  that  the  degree  of 
effort  expended  in  its  review  of  the 
safety  of  a  substance  should  be  related 
to  the  likelihood  that  the  use  of  the 
substance  poses  a  potential  health 
hazard  (Ref.  2).  The  use  of  a  substance 
that  results  in  a  high  dietary 


concentration  will  have  a  higher 
likelihood  of  posing  a  potential  health 
hazard  than  the  use  of  the  same 
substance  (or  one  with  similar  toxic 
potency)  that  results  in  a  lower  dietary 
concentration.  Therefore,  the  agency 
believes  that  its  resources  should  be 
applied  preferentially  to  those 
substances  whose  use  results  in  high 
dietary  concentrations.  Subjecting  the 
use  of  a  substance  that  results  in  trivial 
dietary  concentrations  to  an  abbreviated 
review  under  the  proposed  regulation 
will  be  a  more  effective  use  of  resources 
than  subjecting  it  to  the  extensive 
review  and  the  regulatory  process 
normally  required  for  food  additives. 

The  resultant  savings  in  reviewer  time 
will  mean  that  reviewers  will  have  more 
time  to  spend  on  food  additive  petitions 
for  food  ingredients  and  food-contact 
articles  that  do  involve  significant 
migration  into  food. 

Moreover,  because  reviews  made 
under  proposed  §  170.39  will  require 
significantly  fewer  resources  than 
petition  reviews,  decisions  on  whether 
a  substance  under  its  proposed 
conditions  of  use  requires  regulation  as 
a  food  additive  can  be  issued  relatively 
quickly.  As  a  result,  substances  used  in 
fopd-contact  articles  that  FDA  exempts 
from  regulation  as  food  additives  will  be 
able  to  be  marketed  sooner  than  under 
current  procedures. 

3.  Issuing  a  regulation  establishing  a 
threshold  of  the  agency’s  regulatory 
concern  will  also  decrease  the 
likelihood  that  a  requestor,  unaware  of 
a  previous  informal  opinion  letter,  will 
submit  a  food  additive  petition  or  a 
request  for  exemption  for  the  same  type 
of  food-contact  application  for  which 
the  agency  has  already  issued  an 
informal  opinion  letter.  A  list  of  the 
decisions  on  uses  of  substances 
exempted  from  the  food  additive 
regulatio4S  under  this  proposed 
regulation  will  be  maintained  by  the 
agency  and  will  be  available  at  FDA’s 
Dockets  Management  Branch.  ' 

For  these  reasons,  FDA  tentatively 
finds  that  it  is  appropriate  to  adopt  a 
regulation  that  sets  a  specific  dietary 
concentration  level  as  the  threshold  of 
regulation  for  food-contact  materials. 
Under  this  proposed  regulation,  the  use 
of  a  noncarcinogenic  substance  that  is 
shown,  through  data  submitted  to  FDA, 
to  result  in  a  dietary  concentration  that 
does  not  exceed  the  threshold  will  be 
exempted  by  FDA  from  regulation  as  a 
food  additive. 

III.  Selection  of  Criteria  for  the 
Proposed  Threshold  of  Regulation 

FDA  believes  that  there  are  two  basic 
types  of  cases  in  which  the  use  of  a 
.  substance  in  a  food-contact  article 


would  qualify  for  an  exemption  from 
regulation  as  a  food  additive.  The  first 
type  would  involve  the  use  of  a 
substance  in  a  food-contact  article 
where  the  resulting  dietary 
concentration  of  that  substance  is  so 
negligible  as  to  pose  no  public  health 
concerns.  The  second  type  would 
involve  a  regulated  direct  food  additive 
for  use  in  a  food-contact  article  where 
the  resulting  dietary  concentration  is 
negligibly  small  compared  to  the  dietary 
concentration  resulting  from  those  uses 
in  which  it  is  added  directly  to  food. 

The  threshold  of  regulation  that  FDA  is 
proposing  to  establish  for  each  of  these 
cases  is  described  below. 

A.  Selection  of  a  Specific  Level  of 
Dietary  Concentration  That  Poses  No 
Safety  Concerns 

In  considering  what  level  to  set  as  the 
threshold  of  regulation,  FDA  reviewed  a 
study  by  the  Society  of  Plastics 
Industries  that  assessed  the  feasibility  of 
establishing  a  threshold  of  regulation  for 
substances  used  in  food-contact  articles 
(Ref.  3).  The  consensus  view  of  the 
participants  in  this  study  was  that  a 
threshold  of  regulation  of  up  to  1  ppb 
in  the  diet  may  be  contemplated  for 
indirect  additives  for  which  no 
toxicological  data  have  been  developed. 
However,  FDA’s  consideration  of  this 
issue  has  led  it  to  propose  a  somewhat 
lower  level. 

The  dietary  concentration  chosen  as 
the  threshold  of  regulation  must  be  low 
enough  to  ensure  that  the  public  health 
is  protected,  even  in  the  event  that  a 
substance  exempted  from  regulation  as 
a  food  additive  is  later  found  to  be  a 
carcinogen.  Known  carcinogens  and 
substances  whose  chemical  structures 
provide  reason  to  suspect  that  they  may 
be  carcinogens  will  be  excluded  from 
review  under  the  proposed  regulation 
(§  170.39(a)(1))  because  the  use  of 
carcinogens  as  food  additives  is 
prohibited  by  the  Delaney  Clause 
(section  409(c)(3)(A)  of  the  act). 

Because  the  likelihood  of  a  substance 
posing  a  health  hazard  depends  on  its 
dietary  concentration  and  on  its  toxic 
potency,  the  agency  considered  both  of 
these  factors  in  establishing  a  threshold 
of  regulation  level.  Because  of  its  belief 
that  the  degree  of  effort  expended  in  its 
review  of  the  safety  of  a  substance 
should  be  related  to  the  potential  health 
risk,  FDA  has  generally  not  required 
long-term  toxicity  testing  for  substances 
migrating  into  food  at  low  levels.  Thus, 
in  selecting  a  threshold  of  regulation 
level,  FDA  initially  considered  short¬ 
term  toxicity  data. 

Although  many  of  the  substances  that 
will  be  reviewed  under  the  proposed 
regulation  will  not  have  been  the  subject 
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of  toxicological  oral  feeding  studies,  it  is 
possible  to  predict  the  likely  range  of 
toxic  potency  for  an  unstudied 
compound  based  on  an  analysis  of  the 
toxic  potencies  of  a  large  number  of 
representative  compounds.  Analysis  of 
the  data  on  18,000  acute  oral  feeding 
studies  in  rats  and  mice  found  that  all 
of  the  acute  toxic  effects  occurred  above 
1,000  ppb  (Ref.  4).  Because  of  the  large 
number  and  wide  variety  of  chemicals 
used  in  this  analysis,  it  is  representative 
of  the  substances  used  in  the 
manufacture  of  food-contact  articles. 
Therefore,  this  analysis  can  be  used  to 
predict  the  upper-bound  dietary 
concentration  at  which  an  unstudied 
chemical  (i.e.,  one  that  has  not  been  the 
subject  of  toxicological  feeding  studies) 
is  unlikely  to  cause  acute  toxic  eHiects. 

The  agency  also  considered  the  toxic 
effects  that  result  from  chronic  exposure 
to  chemical  substances.  The  results  of  2- 
year  chronic  oral  feeding  studies  on  220 
compounds  have  shown  that  only  5  of 
tlie  220  chemicals  exhibited  toxic  effects 
below  1,000  ppb.  All  5  of  the  chemicals 
that  were  toxic  at  levels  below  1,000 
ppb  were  pesticides,  compounds  that 
would,  based  on  their  pesticidal 
activity,  be  expected  to  be  more  toxic 
than  most  sub^ances  (Ref.  5).  However, 
even  among  these  5  pesticides,  none 
exhibited  toxic  effects  at  dietary 
concentrations  below  100  ppb. 

Based  on  the  results  of  these  analyses, 
the  agency  believes  that  it  is  reason^le 
to  expect  that  the  noncarcinogenic  toxic 
effects  caused  by  the  majority  of 
unstudied  compounds  would  be 
unlikely  to  occur  below  1,000  ppb.  To 
rovide  an  adequate  safety  margin, 
owever,  the  dietary  concentration 
chosen  as  a  level  that  presents  no 
regulatory  concern  should  be  well 
below  1,000  ppb.  Therefore,  FDA  is 
proposing  in  §  170.39(a)(2)(i)  to 
establish  a  dietary  concentration  of  0.5 
ppb  as  the  threshold  of  regulation  for 
substances  used  in  food-contact  articles. 
A  0.5  ppb  threshold  is  2,000  times  lower 
than  the  dietary  concentration  at  which 
the  vast  majority  of  studied  compounds 
are  likely  to  cause  noncarcinogenic 
toxic  effects  and  200  times  lower  than 
the  chronic  exposure  level  at  which 
potent  pesticides  induce  toxic  effects. 
FDA  believes  that  these  safety  margins, 
which  are  larger  than  the  100  fold  safety 
factor  that  is  typically  used  in  applying 
aninial  experimentation  data  to  humans 
(21  CFR  170.22),  support  a  conclusion 
that  substances  consumed  in  dietary 
concentrations  at  or  below  0.5  ppb  are 
not  of  regulatory  concern.  FDA 
considered  the  following  additional 
factors  in  reaching  its  tentative  dedsioh 
to  establish  a  0.5  ppb  dietary 


concentration  level  as  the  threshold  of 
regulation: 

(1)  Because  it  is  possible  that  a 
substance  that  has  not  been  tested  for 
carcinogenicity  may  later  be  found  to  be 
a  ceircinogra,  FDA  also  has  evaluated 
the  likelihood  of  carcinogenic  toxic 
effects  associated  with  substances 
present  in  the  diet  at  0.5  ppb  or  less. 

FDA  used  potency  data  on  a  large 
number  of  known  carcinogens  to 
estimate  the  likely  risk  that  could  be 
ex{>ected  if  an  unstudied  compound 
were  later  found  to  be  a  cmcinogen. 
These  data  were  obtained  from  a 
carcinogenic  potMicy  data  base, 
compil^  by  Gold  et  al.  (Refs.  6  through 
8),  that  included  data  on  more  than 
3,500  long-term  chronic  animal  studies 
of  975  chemicals.  FDA  restricted  its 
analysis  to  the  477  animal  carcinogens 
that  were  the  subject  of  oral  feeding 
studies  showing  a  statistically 
significant  increase  in  the  incidence  of 
animals  with  specific  neoplasms 
(p<0.01)  (Ref.  9). 

FDA  limited  its  analysis  to  oral 
feeding  studies  because  the  route  of 
exposure  to  food  additives  is  by 
ingestion.  FDA  further  restricted  its 
analysis  to  the  477  animal  carcinogens 
that  were  the  subject  of  oral  feeding 
studies  showing  a  statistically 
significant  increase  in  the  iiKudence  of 
animals  with  specific  neoplasms 
(p<0.01)  to  ensure  that  it  considered 
only  the  most  reliable  studies.  In  those 
cases  where  multiple  studies  had  be^ 
carried  out  on  a  specific  chemical,  the 
carcinogenic  potency  chosen 
represented  the  most  sensitive  species/ 
sex/ organ  combination.  FinaUy,  in 
assessing  the  appropriate  dietary 
concentration  level  to  use  as  the 
threshold  of  regulation  level,  FDA  has 
assumed  that  the  distribution  of 
carcinogenic  potencies  of  the  477 
chemic^  stiidied  is  representative  of 
all  known  and  imknown  carcinogens, 
and  that  it  is  very  unlikely  that  an 
unstudied  compoimd  would  both  be  a 
carcinogen  and  have  an  intrinsic 
carcinogenic  potency  far  greater  than 
the  typical  potency  observed  for  the 
studied  compounds. 

Based  on  the  range  of  potencies 
exhibited  by  these  477  animal 
carcinogens,  FDA  has  determined  that 
most  known  carcinogens  pose  less  than 
one  in  a  million  lifetime  risk  if  present 
in  the  daily  diet  at  0.5  ppb  (Ref.  9). 
Therefore,  FDA  tentatively  finds  that 
establishing  a  0.5  ppb  dietary 
concentration  level  as  the  “threshold  of 
regulation”  for  food-contact  articles 
would  result  in  negligible  risk,  even  in 
the  event  that  a  substance  that  is 
exempted  frcm  regulation  as  a  food 


additive  were  later  shown  to  be  a 
carcinogen. 

(2)  FDA  also  tentatively  concludes 
that  establishing  a  0.5  pqA)  dietary 
concentration  level  as  the  threshold  of 
regulation  is  appropriate  because  it 
corresponds  to  a  migration  level  that  is 
above  the  detection  limit  for  many  of 
the  analytical  methods  used  to  quantify 
migrants  from  food-contact  materials. 
Thus,  decisions  will  usually  be  made 
based  on  dietary  concentrations  that 
result  from  measurable  migration  into 
food  or  food-simulating  solvents  rather 
than  on  worst-case  estimates  of  dietary 
concentration  based  on  the  detection 
limits  of  the  methods  used  in  the 
analysis.  For  example,  assuming  a 
consumption  factor  •  of  5  percent  (the 
minimum  value  used  by  FDA  in  the 
absence  of  specific  market  volume  data), 
a  dietary  concentration  of  0.5  ppb 
corresponds  to  a  migration  level  of  10 
ppb.  Ahhough  detection  limits  can  vary 
considerably,  the  analytical  methods 
used  to  detect  migration  of  food-contact 
materials  can  seldom  reliably  quantify 
migrants  below  1  to  2  ppb. 

(3)  FDA  tentatively  concludes  that 
exempting  from  regulation  as  food 
additives  those  frx^-contact  materials 
whose  use  results  in  dietary 
concentratirms  of  0.5  ppb  or  less  is  also 
consistent  with  the  latitude  given  to 
FDA  in  the  Monsanto  v.  Kennedy 
decision.  The  court  ruled  that  in  order 
for  the  “component”  element  of  the 
food  additive  definition  in  section 
201(s)  of  the  act  to  be  met,  FDA  would 
have  to  determine  (with  a  fair  degree  of 
confidence)  that  a  substance  migrates 
into  food  in  more  than  insignificant 
amounts.  The  court  further  stated  that 
"*  *  •  the  Commissioner  nray 
determine,  based  on  the  evidence  before 
him,  that  the  level  of  migration  into 
food  of  a  particular  substance  is  so 
negligible  as  to  present  no  public  health 
or  safety  ctmcrams  *  *  *.”This 
authority  derives  frx»m  the 
administrative  discretion,  inherent  in 
the  statutory  scheme,  to  deal 
appropriately  with  de  minimis  2 
situations. 

Based  on  the  study  of  the 
toxicological  effects  of  a  large  number  of 
chemicals  that  is  discussed  above,  FDA 
tentatively  concludes  that  the  presraice 
of  a  substance  in  the  daily  diet  at  or 
below  0.5  ppb  is  so  negligible  as  to 
present  no  public  health  concerns. 
Therefore,  FDA  is  proposing  to  adopt 


>  The  consumption  bctor  for  a  food  packaging 
material  is  that  fraction  of  food  in  the  diet 
could  be  in  contact  with  this  material. 

2  This  doctrine  is  expressed  in  Latin  as  de 
minimis  non  curat  lex  (the  law  does  not  concern 
itself  with  trifles). 
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this  level  as  the  threshold  of  regulation 
in  §  170.39. 

Known  or  suspected  carcinogens 
would  be  excluded  from  review  under 
the  proposed  regulation  because  the  use 
of  carcinogens  as  food  additives  is 
prohibited  by  the  Delaney  Clause 
(section  409(c)(3)(A)  of  the  act). 

However,  in  Scott  v.  FDA,  728  F.  2d  322 
(6th  Cir.  1984),  the  court  stated  that  a 
food  additive  that  has  not  been  shown 
to  cause  cancer,  but  that  contains  a 
carcinogenic  impurity,  may  properly  be 
evaluated  under  the  general  safety 
clause  of  the  statute  using  risk 
assessment  procedures  to  determine  if 
there  is  reasonable  certainty  that  no 
harm  will  result  from  the  use  of  the 
substance. 

FDA  has  used  risk  assessment 
procedures  to  determine  under  what 
conditions  a  substance  containing  a 
carcinogenic  impurity  could  be  used  in 
a  food-contact  article  and  pose  no  safety 
concerns.  A  widely  used  measure  of  a 
carcinogenic  response  in  the  scientifrc 
literature  is  the  so-called  “TDso,”  that  is, 
the  feeding  dose  that  causes  cancer  in 
50  percent  of  test  animals.  FDA  has 
calculated  a  theoretical  TD50  threshold 
at  which  carcinogenic  impurities  would 
present  less  than  a  one  in  a  million  risk, 
a  level  of  risk  generally  considered  to  be 
very  low,  when  present  in  the  diet  at  0.5 
ppb.  In  using  these  risk  assessment 
procedures,  FDA  assumed  a  linear 
relationship  between  the  feeding  dose 
and  the  carcinogenic  response.  Based  on 
a  linear  dose/response  relationship,. 

FDA  determined  that  carcinogenic 
impurities  that  cause  cancer  in  50 
percent  of  test  animals  at  feeding  levels 
above  6.25  milligrams  (mg)  per  kilogram 
(kg)  bodyweight  per  day  (i.e.,  TD50 
values  above  6.25  mg/kg  bodyweight/ 
day)  will  pose  less  than  a  one  in  a 
million  hypothetical  upper-bound 
lifetime  risk  if  present  in  the  daily  diet 
at  levels  of  0.5  ppb  (Ref.  10).  If  a 
chemical  with  a  TDso  value  above  6.25 
mg/kg  bodyweight/day  is  present  as  an 
impurity  in  a  substance  that  is 
exempted  from  regulation  because  its 
dietary  concentration  is  0.5  ppb  or  less, 
the  level  of  the  chemical  in  the  diet  as 
a  result  of  the  use  of  the  exempted 
substance  would  obviously  be 
considerably  less  than  0.5  ppb. 
Therefore,  the  hypothetical  upper- 
bound  lifetime  risk  of  cancer  from  an 
impurity  that  is  carcinogenic  and  that 
has  a  TDso  value  greater  than  6.25  mg/ 
kg  bodyweight/day  would  be  expected 
to  be  well  below  one  in  a  million  and 
to  pose  effectively  no  safety  concern. 

Based  on  this  nsk  assessment,  FDA 
proposes  to  limit  its  review  under 
proposed  §  170.39  to  those  substances 
that  have  not  been  shown  to  be 
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carcinogens  and  that  do  not  contain 
carcinogenic  impurities,  unless  the 
impurity  has  a  TDso  value  of  more  than 
6.25  mg/kg  bodyweight/day  (proposed 
§  170.39(a)(1)). 

FDA’s  tentative  decision  to  only 
review  substances  known  to  contain 
carcinogenic  impurities  under  the 
proposed  regulation  if  the  carcinogenic 
impurity  is  shown  to  have  a  TDso  value 
greater  than  6.25  mg/kg  bodyweight/day 
is  conservative.  However,  FDA 
tentatively  concludes  that  such 
conservatism  is  appropriate  because  of 
the  limited  showing  that  need  be  made 
for  such  substances.  It  will  only  be 
necessary  to  show  that  based  on  results 
reported  in  the  scientific  literature  or  on 
results  of  a  chronic  feeding  study  that 
has  been  previously  reviewed  by  the 
agency,  the  TDso  value  for  the  impurity 
exceeds  the  specified  level.  If  sudi  a 
showing  is  made,  that  is  the  end  of  the 
inquiry  about  the  impurity.  This 
approach  is  in  mark^  contrast  to  FDA’s 
review  of  petitions  for  food  additives 
that  appear  to  contain  a  carcinogenic 
impurity.  In  such  cases,  the  agency 
carries  out  an  in-depth  review  of  the 
data  to  determine  whether  the  impurity 
should  be  classified  as  a  carcinogen.  If 
FDA  concludes  that  the  impurity  is  a 
carcinogen,  the  agency  uses  risk 
assessment  procedures  to  determine 
whether  there  is  reasonable  certainty 
that  no  harm  will  result  from  the  use  of 
the  food  additive  containing  the 
impurity.  The  quantitative  risk 
assessment  carried  out  by  the  agency  is 
based  on  the  cumulative  dietary 
exposure  to  the  carcinogenic  impurity 
resulting  from  the  intended  use  of  the 
food  additive  under  review  and  from 
other  regulated  uses  of  the  additive.  The 
carcinogenic  potency  used  in  the  risk 
assessment  is  that  estimated  by  the 
agency  based  on  a  thorough  review  of 
the  data  available  on  the  carcinogenic 
impurity. 

B.  Selection  of  a  Threshold  of 
Regulation  for  the  Use  of  Direct  Food 
Additives  in  Food-contact  Articles 

As  mentioned  above,  FDA  has 
tentatively  concluded  that  there  are 
certain  limited  types  of  situations  in 
which  the  use  of  a  substance  in  a  food- 
contact  article  that  would  result  in  a 
dietary  concentration  greater  than  0.5 
ppb  should  still  qualify  for  an 
exemption  from  regulation  as  an 
indirect  food  additive.  If  a  substance 
that  is  currently  regulated  for  direct 
addition  to  food  is  intended  to  be  used 
in  a  food-contact  article,  and  if  the 
dietary  concentration  of  the  substance 
resulting  from  the  proposed  indirect  use 
is  very  small  compared  to  the  acceptable 
daily  intake  (ADI)  for  the  substance 
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based  on  data  in  FDA’s  files,  the  agency 
will  consider  granting  an  exemption 
from  regulation  for  this  use  of  the 
substance  even  if  the  dietary 
concentration  will  exceed  0.5  ppb. 
Because  these  substances  will  have 
already  been  the  subject  of  acceptable 
safety  studies  that  have  established  the 
level  of  use  of  the  substance  that  is  safe, 
FDA  believes  that  the  threshold  for  such 
substances  can  be  established  based  not 
on  a  specific  level  of  dietary 
concentration  but  on  a  specific 
percentage  of  the  ADI,  that  is,  1  percent 
or  less  of  the  ADI  for  the  substance 
(proposed  §  170.39(a)(2)(ii)).  This  level 
of  exposure  would  contribute  only  a 
small  fraction  of  the  ADI  of  a  substance 
and  would  be  well  within  the  margin  of 
safety  for  those  direct  food  additives 
with  small  cumulative  dietary 
exposures.  For  substances  with  high 
cumulative  dietary  exposures  resulting 
from  currently  regulated  direct  food 
additive  uses,  a  level  of  exposure  that  is 
1  percent  of  the  ADI  would  be  within 
the  margin  of  error  for  the  estimated 
daily  intake,  which  invariably  is  based 
on  one  or  more  worst-case  assumptions, 
and  would,  therefore,  not  significantly 
affect  the  cumulative  dietary  exposure, 
even  in  the  event  that  a  particular 
substance  has  been  granted  exemptions 
for  several  different  types  of  uses  in 
food-contact  articles. 

rv.  Process  for  Evaluating  Requests  for 
Exemption  From  Regulation  as  a  Food 
Additive 

FDA  proposes  to  establish  the 
following  criteria  to  evaluate  requests  to 
exempt  substances  from  regulation  as 
food  additives: 

1.  The  substance  must  not  have  been 
shown  to  be  a  carcinogen  in  humans  or 
animals  and  must  not  contain  a 
carcinogenic  impurity  with  a  TD50  value 
of  less  than  6.25  mg/kg  bodyweight/day, 
and  there  must  be  no  reason,  based  on 
the  chemical  structure  of  the  substance, 
to  suspect  that  the  substance  is  a 
carcinogen  (proposed  §  170.39(a)(1)). 
Known  carcinogens  would  be  excluded 
from  review  under  the  proposed 
regulation  because  the  use  of 
carcinogens  as  food  additives  is 
prohibited  by  the  Delaney  Clause 
(section  409(c)(3)(A)  of  the  act). 

2.  The  substance  must:  (a)  Not 
migrate,  and  not  be  expected  to  migrate, 
into  food  at  levels  that  result  in  dietary 
concentrations  that  are  above  0.5  ppb, 
corresponding  to  dietary  exposures 
above  1.5  micrograms/ person/day 
(based  on  a  diet  of  1,500  grams  of  solid 
food  and  1,500  grams  of  liquid  food  per 
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person  per  day)^,  and,  therefore,  not 
pose  a  public  health  at  safety  concern; 
or  (b)  be  currently  regulated  for  direct 
addition  into  food  ai^  be  used  in  a 
manner  th^  would  resuh  in  exposure 
levels  that  are  less  than  1  percent  of  the 
ADI  as  determined  by  saf^  data  in 
FDA  files  (proposed  §  170.39(aK2)). 

3.  The  substance  must  have  no 
technical  effect  in  or  on  the  food  to 
which  it  migrates  (pr(^x)6ed 

§  170.39(a)(3)).  FDA  tentatively  finds 
that  there  is  no  basis  on  which  to 
exempt  a  substance  that  is  added 
directly  or  indirectly  to  food  at  a  level 
at  whi^  it  has  a  technical  effect  in  that 
food. 

4.  The  use  of  the  substance  must  not 
have  a  significant  adverse  impact  on  the 
environment  (proposed  §  170.39(aL)(4)). 

To  have  the  use  of  a  stfostance  in  a 
food-contact  article  reviewed  under  this 
proposed  regulatioo.  a  company  would 
submit  its  request  to  the  IMvision  of 
Petition  Control  (HFS-216),  Food  and 
Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204  (proposed 
§  170.39(dD. 

The  agency  recognizes  that  it  is 
impossible  to  fore^  all  of  the  safety 
issues  that  may  be  revealed  by  scientific 
information  not  presently  available. 
Therefore,  in  proposed  §  170.39(b).  FDA 
is  reserving  the  right  to  decline  to  grant 
an  exemption  in  any  case  where 
available  information  suggests  that  the 
proposed  use  of  the  substance  may  p>ose 
a  piibtic  health  ri^. 

Listed  below  is  the  information  that 
FDA  will  need  to  determine  whether  an 
exemption  is  appropriate  (proposed 
§  170.39(c)): 

1.  Information  on  the  chemical 
composition  of  the  substance  (proposed 
§  170.39(c)(1)).  This  information  is 
necessary  to  enable  FDA  to  confirm  the 
identity  of  the  substance. 

2.  Detailed  information  on  the 
conditions  of  use  of  the  substance  (e.g., 
temperature,  types  of  food  with  which 
the  substance  will  come  into  contact 
and  the  duration  of  the  contact,  repeat 
versus  single  use)  (proposed 

§  170.39(cM2)).  Consistent  with  the 
legislative  histmy  of  the  Food  Additives 
Amendment  (S.  Kept.  2422,  85th  Cong. 
2d  sess.  2-3(1958)),  any  exemption  for 
a  specific  substance  issued  under  the 
proposed  regulation  will  be  for  a 
specific  use. 

3.  A  clear  statement  of  the  basis  for 
the  request  for  exemption  from 


’  A  detailed  description  of  FDA's  method  for 
calculating  dietary  exposure  is  included  in 
"Recommendations  fw  Omnistry  Data  for  Indirect 
Food  Additive  Petitions'*  and  can  be  obtained  from 
the  Division  of  Petition  Control,  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and  Drug 
Administration,  Washington,  DC  20204. 


regulation  as  a  food  additive  (i.e., 
whether  the  use  of  the  substance  in  the 
food-contact  article  results  in  a  dietary 
concentration  at  or  below  0.5  ppb,  or 
whether  it  involves  the  use  of  a 
regulated  direct  food  additive  where  the 
dietary  exposure  is  less  dian  1  percent 
of  the  ADI)  (proposed  §  170.39(c)(3)). 

4.  Data  that  will  enable  FDA  to 
estimate  the  daily  dietary  concentration 
resulting  (hnn  the  proposed  use  of  the 
substance  (proposed  §  170.39(c)(4)). 
These  data  should  be  either  in  the  form 
of:  (a)  Validated  migration  data  obtained 
under  worst-case  (tirae/tempcrature) 
intended  use  conditions  utilizing 
appiropriate  food-simulating  solvents; 

(b)  amounts  of  the  substances  used  in 
the  manufacture  of  the  food-contact 
article;  or  (c)  residual  lev^  of  the 
substances  present  in  the  food-contact 
article.  For  repeat-use  articles,  an 
estimate  of  the  mnount  of  food 
contacting  a  specific  unit  of  surface  area 
over  the  lifetime  of  the  article  should 
also  be  provided,  fai  cases  where  data 
are  provided  only  in  the  form  of 
manufacturing  use  levels  or  residual 
levels  of  the  substance  present  in  the 
food-contact  articie,  FDA  will  calculate 
a  worst-case  dietary  concentration  level 
assuming  100  p^cent  migration.  A 
detailed  description  of  the  analytical 
method  used  to  quantify  the  substance 
should  also  be  siibmitt^  along  with 
data  used  to  validate  the  detection  limit. 

In  cases  where  there  is  no  detectable 
migration  into  food  or  food  simulants, 
or  when  no  residual  level  of  a  substance 
is  detected  in  the  food-ccmtact  luticie  by 
a  suitable  analytical  method.  FDA 
intends,  for  the  purposes  of  estimating 
the  dietary  concentration,  to  consider 
the  validated  detection  limit  of  the 
method  used  to  analyze  for  the 
substance. 

Interested  persons  are  encouraged  to 
obtain  guidance  fixim  FDA  on  the 
appropriate  protocols  to  be  used  for 
obtaining  extraction  data  on  the 
validation  of  the  analytical  methods 
used  to  quantify  migratian  levels  and  on 
the  procedures  used  to  relate  migration 
data  to  dietary  exposures. 

5.  A  Kteratiire  search  for  toxicological 
data  on  the  substance  and  its  impurities 
(proposed  §  170.39(cK5)).  This  search  is 
necessary  to  show  whether  an  animal 
carcinogen  bioassay  has  been  carried 
out,  or  whether  there  is  some  other  basis 
for  suspecting  that  the  substance  is  a 
carcinogen  or  a  potent  toxin. 

6.  Information  on  the  environmental 
impact  resulting  fixMn  the  proposed  use 
of  the  substance  (proposed 

§  170.39(c)(6)).  Under  the  National 
Environmental  Policy  Act,  FDA  must 
consider  die  environmental  efiect  of  its 
actions,  including  each  proposed  action 


to  exempt  a  component  of  a  food- 
contact  article  from  regulation  as  a  food 
additive  and  include  these 
considerations  in  its  decisionmaking. 
This  information  should  be  in  the  form 
of  an  abbreviated  environmental 
assessment  as  specified  in  §  2S.31a 
(bMD  or  (b)(2)  (21  CTR  25.31a  (b)(1)  oi 
(b)(2)). 

Upon  completion  of  its  review.  FDA 
will  inform  the  requestor  by  letter 
whether  it  is  exempting  the  specific 
food-contact  article  from  regulation  as  a 
food  additive  (proposed  §  170.39(eD. 

FDA  is  proposing  that  these  letters  be 
issued  by  either  the  Director  of  FDA’s 
Center  for  Food  Safety  and  Applied 
Nutrition  (CFSAN),  the  Director  of 
CFSAN’S  Office  of  Premarket  Approval, 
or  by  the  Directors  of  CFSAN’s 
Divisions  of  Petition  Control  and 
Product  Policy  (proposed  §  5.61(h)). 

FDA  is  proposing  this  del^atioa  ^ 
authority  because  it  expects  a  significant 
number  of  such  requests,  and  o^ials 
other  than  the  Commissioner  should  be 
able  to  respond  to  these  to  ensure  die 
appropriate  fiinctioning  of  this  system. 
Moreover,  the  determination  wiU 
generally  be  based  on  a  straightforward 
determination  as  to  whether  the 
threshold  level  is  exceeded  or  noL  Thus, 
delegation  to  officials  other  than  the 
Commissioner  is  appropriate.  If  the 
request  for  an  exemption  from 
regulation  as  a  food  additive  is  not 
granted,  the  requestor  may  submit  a 
petition  to  FDA  for  reconsideration  of 
the  decision  in  accordance  with  21 CFR 
10.33  Administrative  reconsideration  of 
action  (proposed  §  170.39(n)> 

Althou^  the  uses  of  substances 
exempted  under  the  proposed 
regulation  will  not  be  the  subject  of  a 
regulation  published  in  the  Federal 
Register  and  will  not  appear  in  the  Code 
of  Federal  Regulations.  ^A  is 
proposing  that  it  will  maintain  a  list  of 
these  exempted  substances  on  display  at 
the  Dodiets  Management  Branch 
(address  above)  (proposed  §  170.39(e)). 
This  list  will  include  the  name  of 
company  that  made  the  request,  the 
chemical  name  of  the  exempted 
substance,  the  specific  use  for  which  it 
has  been  exempted,  and  any  appropriate 
limitations.  It  will  not  include  any  trade 
names. 

The  agency’s  determination  as  to 
whether  a  substance  used  in  a  food- 
contact  article  meets  the  criteria 
established  in  the  proposed  regulation 
(§  170.39)  for  an  exemption  fixm 
regulation  as  a  food  additive  will  be 
binding  on  the  agency.  Thus, 
manufacturers  of  food-contact  articles 
can  rely  on  these  determinations  and 
market  their  products  «rithout  fear  of 
regulatory  action.  However,  if  the 
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agency  receives  significant  new 
information  that  raises  questions  about 
the  dietary  concentration  level  or  the 
safety  of  a  food-contact  use  of  a 
substance  that  it  has  exempted  from 
regulation,  the  agency  may  reconsider 
its  decision  (proposed  §  170.39(g)).  If 
FDA  concludes  that  the  available 
information  no  longer  supports  em 
exemption  of  the  use  of  a  food-contact 
material  from  the  food  additive 
regulations,  the  agency  will  notify  the 
original  requestor  of  its  tentative 
decision.  Die  requestor  will  be  given  an 
opportxmity  to  show  why  regulation  of 
the  use  of  the  substance  as  a  food 
additive  is  not  appropriate.  If  the 
requestor  fails  to  adequately  respond  to 
the  new  evidence,  the  agency  will 
advise  the  requestor  that  further  use  of 
the  substance  in  question  fmr  the 
particular  use  will  require  a  food 
additive  regulation.  This  notification 
will  be  pla^d  on  public  display  at  the 
Elockets  Management  Branch  along  with 
the  file  of  those  uses  of  substances 
exempted  firom  regulation  as  food 
additives. 

Because  substances  exempted  from 
regulation  as  indirect  food  ^ditives 
under  the  proposed  regulation  (§  170.39) 
will  not  be  required  to  undergo 
premarket  approval  through  the 
submission  of  a  food  additive  petition, 
FDA  proposes  to  amend  21  CFR  p>art 
171  (proposed  §  171.8)  and  21  CFR  part 
174  (proposed  §  174.6)  to  provide 
appropriate  cross  references  to  the 
proposed  rule  establishing  a  threshold 
of  regulaticm  for  substances  used  in 
food-contact  articles.  FDA  is  also 
proposing  to  modify  §  170.3(e) 
Definitions  by  adding  new  §  170.3(e)(2) 
to  indicate  that  those  food  additives 
exempted  firom  regulation  under 
proposed  §  170.39  will  not  be  required 
to  undergo  premarket  approval  via  the 
food  additive  petition  process  (21  CFR 
171.1). 

V.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  the  proposed  rule 
establishing  a  threshold  of  regulation 
level  for  components  of  food-contact 
articles  as  required  by  Executive  Order 
12291  and  the  Regulatory  Flexibility 
Act.  Executive  Older  12291  compels 
agencies  to  use  cost-benefit  analysis 
when  making  decisions.  The  Regulatory 
Flexibility  Act  requires  regulatory  relief 
for  small  businesses  where  feasible.  The 


agency  finds  that  this  proposed  rule  is 
not  a  major  rule  as  defined  by  Executive 
Order  12291.  In  accordance  with  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354),  FDA  has  also  determined  that  this 
proposed  rule  will  not  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  businesses. 

The  compliance  cost  to  firms  resulting 
from  the  proposed  rule  is  zero,  because 
no  current  activity  is  prohibited.  Total 
costs  are  also  zero  because  no  increase 
in  the  health  risks  faced  by  consumers 
will  result  from  this  proposed  rule. 
Benefits  consist  of  agency  resources 
saved  by  eliminating  the  need  to 
consider  food  additive  petitions  for 
food-contact  articles  in  cases  involving 
trivial  levels  of  migration  from  food- 
contact  articles  into  food.  Resources 
saved  by  eliminating  this  activity  may 
be  applied  to  the  review  of  food  additive 
petitions  for  food-contact  articles  in 
cases  where  significant  migration  into 
food  may  occur.  By  reducing  the  time 
required  for  the  review  of  these 
petitions,  the  return  to  private 
investment  in  developing  safe  food- 
contact  articles  will  be  increased.  This 
will  lead  to  the  nrore  rapid  development 
and  utilization  of  these  products. 
Because  costs  are  zero  and  benefits  are 
positive,  net  benefits  will  occur. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environm^tal  assessment 
nor  an  environmental  impact  statement 
is  required. 

Under  the  National  Environmental 
Policy  Act,  FDA  must  consider  the 
environmental  efiect  of  its  acticms  and 
include  these  considerations  in  its 
decisionmaking.  This  requirement 
extends  to  consideration  of  whether  to 
exempt  a  component  of  a  food-contact 
article  fiom  regulation  as  a  food 
additive.  The  agency  believes  that 
almost  ail  of  the  sul^ances  that  would 
be  reviewed  under  the  proposed 
regulation  will  be  minor  components  of 
finished  food-packaging  material  that 
are  present  at  less  than  5-percent-by- 
viFeight  or  that  will  be  used  as 
components  of  food-contact  surfaces  of 
permanent  or  semipermanent 
equipment  or  of  other  food-contact 
articles  intended  for  repeated  use.  The 


approval  of  a  food  additive  petition  for 
such  substances  would  qualify  for  an 
abbreviated  environmental  assessment 
under  §  25.31a(b)(l)  and  (b)(2).  Because 
the  environmental  information  needed 
for  such  substances  is  the  same  whether 
or  not  the  substances  are  regulated  as 
food  additives,  the  agency  is  proposing 
to  amend  21  CFR  part  25  to  require  an 
abbreviated  environmental  assessment 
for  substances  that  are  considered  for 
exemption  from  regulation  as  a  food 
additive. 

VII.  Paperwork  Reduction  Act 

This  proposed  rule  contains 
information  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507).  Therefore,  in 
accordance  with  5  CFR  part  1320,  the 
title,  description,  and  respondent 
description  of  the  propos^  collection  of 
information  requirements  are  shown 
below  with  an  estimate  of  the  annual 
collection  and  informaticm  burden. 
Included  in  the  estimate  is  the  time  for 
reviewing  instructicMis,  searching 
existing  data  sources,  gathering 
necessary  information,  and  completion 
and  submission  of  the  request. 

Title:  Pood  additives;  threshold  of 
regulation  for  substances  used  in  food- 
contact  articles. 

Description:  FDA  is  proposing  a 
regulation  for  determining  when  the 
hkelihood/extent  of  migration  of  a 
component  of  a  food-contact  article  is  so 
trivial  as  not  to  require  regulation  as  a 
food  additive.  A  substance  considered 
under  this  proposed  rule  would  undergo 
an  abbreviated  review  by  FDA,  as 
opposed  to  the  extensive  review  and 
formal  issuance  of  a  regulation  required 
for  other  food  additives.  The  agency  is 
proposing  to  establish  §  170.39  as  the 
procedural  regulation  for  these  types  of 
reviews.  This  proposed  regulation  lists 
the  criteria  that  must  be  met  for  a  food- 
contact  material  to  be  reviewed  under 
this  policy  and  identifies  the  types  of 
data  that  FDA  will  need  for  its  review. 

A  substance  determined  by  FDA  to  be 
below  the  threshold  of  regiilation  would 
be  exempt  from  regulation  as  a  food 
additive  and,  therefore,  would  not 
require  the  submission  of  a  food 
additive  petition. 

Descri^ion  of  Respondents; 
Businesses  or  other  for-profit 
organizations. 
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Estimated  Annual  Reporting  and  Recordkeeping  Burden 


Section 

Annual 
number  of 
respond¬ 
ents 

Annual 

frequency 

Average 
burden 
per  re¬ 
sponse 

Annual 

burden 

hours 

170  39  . 

60 

1 

88 

5,280 

Total . 

5,280 

Although  requests  submitted  for 
review  under  the  proposed  regulation 
reqiiire  an  average  buraen  of 
approximately  88  person  hovirs,  there 
will  be  a  significant  decrease  in  overall 
burden  for  those  components  of  food* 
contact  articles  that  are  exempted  by 
this  expedited  process  but  that 
previoiisly  would  have  required 
premarket  approval  via  the  food 
additive  petition  process.  (Petitions  on 
these  types  of  issues  can  reouire  270 
person  hours  to  prepare  and  cost 
anywhere  from  $85,000  to  $100,000.) 
There  would  also  be  a  significant 
decrease  in  burden  to  FDA  because 
these  types  of  petitions  typically  require 
250  to  500  person  hours  to  review  as 
compared  to  the  8  person  hours  that 
woxild  be  reqiiired  to  review  a  request 
under  the  proposed  regulation. 

In  order  to  determine  whether  the 
proposed  regulation  (21  CFR  170.39) 
will  si^iificantly  reduce  the  amoimt  of 
resoiirces  that  will  need  to  be  expended 
on  indirect  food  additives.  FDA 
analyzed  the  dietary  concentration 
levels  of  substances  that  were  the 
subject  of  indirect  food  additive 
petitions  submitted  over  the  last  5  years 
to  determine  what  percent  of  these 
petitions  would  not  have  been 
submitted  had  the  proposed  provision 
been  in  place.  Adhesive  petitions 
seeking  to  amend  21  CFR  175.105  were 
not  induded  because  such  uses  involve 
the  presence  of  a  functional  barrier 
between  the  adhesive  component  and 
food,  and  these  petitions  do  not 
ordinarily  contain  migration  data.  FDA’s 
analysis  showed  that  22  of  the  163 
petitions,  or  13.5  percent  involved 
dietary  concentrations  at  or  below  0.5 
ppb  and,  they  would  have  qualified  for 
the  exemption.  These  results  suggest 
that  there  will  be  a  significant  savings 
in  resources  to  both  ^A  and  industry 
if  this  regulation  is  adopted. 

The  agency  has  submitted  copies  of 
the  proposed  rule  to  0MB  for  its  review 
of  these  recordkeeping  requirements. 
Interested  persons  are  requested  to  send 
comments  regarding  this  estimated 
burden,  including  suggestions  for 
reducing  this  bmden  to  FDA’s  Docket 
Management  Branch  (address  above), 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  0MB,  rm.  3208,  New 


Executive  Office  Bldg.,  Washington,  DC 
20503,  Attn:  Desk  Officer  for  FDA. 

Vm.  Request  for  Comments 

FDA  invites  public  comment  on  all 
aspects  of  the  agency’s  proposed 
regulations  and  is  particularly 
requesting  comments  on  the  following: 

1.  Hie  0.5>ppb  dietary  concentration 
level  that  the  agency  proposes  to 
establish  as  the  threshold  of  regulation 
for  those  substances  used  in  food- 
contact  articles  that  are  not  currently 
regulated  for  direct  addition  into  food 
and  the  1  percent  of  the  ADI  threshold 
level  proposed  for  regulated  direct  food 
additives. 

2.  The  t)q)es  of  information  that  FDA 
should  m^e  publicly  available 
regarding  decisions  made  under  this 
policy.  IHA  believes  that  it  is  essential 
that  decisions  made  imder  this  policy  be 
made  available  to  the  public  to  the 
greatest  extent  possible.  However,  FDA 
recognizes  its  obligation  to  protect  trade 
secret  information  and  is  interested  in 
comments  on  how  best  to  inform  the 
public  while  protecting  proprietary 
information. 

Interested  persons  may.  on  or  before 
December  13. 1993,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

DC.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  5,  25, 170, 171,  and  174 
be  amended  as  follows; 

PART  5-DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authorit3r:  5  U.S.C  504,  552,  App.  2;  7 
U.S.C  t38a.  2271;  15  U.S.C  638, 1261-1282, 
3701-3711a;  secs.  2-12  of  the  Fair  P^Jiaging 
and  Labeling  Act  (15  U.S.C  1451-1461);  21 
U.S.C  41-50, 61-63, 141-149,  467f,  679(b). 
801-886, 1031-1309;  secs.  201-903  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C  321-394);  35  U.S.C  156;  secs.  301, 

302,  303,  307,  310,  311,  351,  352,  361,  362, 
1701-1706,  2101  of  the  Public  Health  Service 
Act  (42  U.S.C  241,  242.  242a,  2421,  242n, 

243,  262,  263,  264, 265,  300u-300u-5,  300aa- 
1);  42  U.S.C  1395y.  3246b.  4332.  4831(a). 
10007-10008;  E.0. 11490, 11921.  and  12591. 

2.  Section  5.01  is  amended  by  adding 
new  paragraph  (h)  to  read  as  follows: 

§  5.61  Food  stwidards,  food  additives, 
generally  recognlaed  as  safe  (GRAS) 
substances,  and  color  additives. 

«  *  *  *  *  * 

(h)  The  following  officials  are 
authorized  to  issue  letters  concerning 
substances  determined  to  be  below  the 
threshold  of  regulation  under  §  170.39 
of  this  chapter: 

(1)  The  Director,  (Center  for  Food 
Safety  and  Applied  Nutrition  (CFSAN). 

(2)  The  Director,  Office  of  Premarket 
Approval,  CFSAN. 

(3)  The  Directors  of  the  Divisions  of 
Petition  Control  and  Product  Policy, 
Office  of  Premarket  Approval,  CFSAN. 

PART  25— ENVIRONMENTAL  IMPACT 
CONSIDERATIONS 

3.  The  authority  citation  for  21  CFR 
part  25  continues  to  read  as  follows; 

Authority:  Secs.  201-903  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (21  U.S.C 
321-393);  secs.  351,  354-361  of  the  Public 
Health  Service  Act  (42  U.S.C  262,  263b-264): 
42  U.S.C  4321, 4332;  40  CFR  parts  1500- 
1508;  E.0. 11514  as  amended  by  E.0. 11991; 
E.0. 12114. 

4.  Section  25.22  is  amended  by 
revising  paragraph  (a)(10)  to  read  as 
follows: 

§  25.22  Actions  requiring  preparation  of  an 
environnrtentai  assessment 

*  *  •  •  * 

(a)(10)  Approval  of  food  and  color 
additive  petitions,  approval  of  requests 
for  exemptions  for  investigational  use  of 

food  additives,  and  granting  of  requests 

4 

i 

I 


for  exemption  horn  regulation  as  a  food 
additive. 

#  *  *  *  • 

5.  Section  25.31a  is  amended  by 
revising  the  introductory  text  of 
paragraphs  (a),  (b)(1),  and  (b)(2)  to  read 
as  follows: 

§  25.31a  Environmental  assessment  for 
proposed  approvals  of  FDA-regulated 
products-Format  1. 

(a)  Fot  proposed  acticms  to  approve 
food  or  color  additives,  drugs,  Inological 
products,  animal  drugs,  and  class  ni 
medical  devices,  for  proposed  actions  to 
affirm  food  substances  as  generally 
recognized  as  safe  (GRAS),  and  for 
proposed  actions  to  grant  requests  for 
exemption  from  regulation  as  a  food 
additive,  the  applicant  or  petitioner 
shall  prepare  an  environmental 
assessment  in  the  following  format: 

*  #  •  •  • 

(b) (1)  For  actions  (either  to  approve 
food  additive  petitions  or  to  grant 
requests  for  exemption  from  regulation 
as  a  food  additive)  concerning 
components  of  food-contact  articles 
present  in  the  finished  food-packagii^ 
material  at  a  level  not  greater  than  5- 
percent-by-weight,  the  following 
information  is  required  for  the  format 
items  specified; 

***** 

(b)(2)  For  actions  (either  to  approve 
food  additive  petitions  or  to  grant 
requests  for  exemption  from  regulation 
as  a  food  additive)  concerning 
components  of  food-contact  articles  to 
be  used  in  surfaces  of  permanent  or 
semipermanent  equipment  or  of  other 
food-contact  articles  intended  for 
repeated  use,  the  following  information 
is  required  for  the  items  specified: 
***** 


PART  170— FOOD  ADDITIVES 

6.  The  authority  citation  for  21  CFR 
part  170  continues  to  read  as  follows: 

Authority:  Secs.  201,  401, 402, 408,  409, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C  321,  341,  342,  346a.  348,  371). 

7.  Section  170.3  is  amended  by 
redesignating  paragraph  (e)  as  (e)(1)  and 
by  adding  new  paragraph  (e)(2)  to  read 
as  follows: 

§  170.3  Definitions. 

***** 

{e)(2)  Uses  of  food  additives  not 
requiring  a  listing  regulation. 

Substances  used  in  food-contact  articles 
(e.g.,  food-packaging  and  food¬ 
processing  equipment)  that  migrate  or 
may  be  expected  to  migrate  into  food  at 
such  negligible  levels  that  they  have 


been  exempted  from  regulation  as  food 
additives  under  §  170.39. 

***** 

8.  New  §  170.39  is  added  to  subpart  B 
to  read  as  follows: 

§  170.39  Threshold  of  regulation  for 
substances  used  In  food-contact  articles. 

(a)  A  substance  used  in  a  food-contact 
article  (e.g.,  food-packaging  or  food¬ 
processing  equipment)  that  migrates,  or 
that  may  be  exp^ed  to  migrate,  into 
food  will  be  exempted  from  regulation 
as  a  food  additive  because  it  becomes  a 
component  of  food  at  levels  that  are 
below  the  threshold  of  regulation  if: 

(1)  The  substance  has  not  been  shown 
to  be  a  carcinogen  in  humans  or 
animals,  does  not  contain  a  carcinogenic 
impurity  or,  if  it  does,  does  not  contain 

a  carcinogenic  impurity  with  a  TDso  . 
value  bas<^  on  chronic  feeding  studies 
reported  in  the  scientific  literature,  or 
otherwise  available  to  the  Food  and 
Drug  Administration,  of  less  than  6.25 
milligrams  per  kilogram  bodyweight  per 
day,  and  there  is  no  reasmi,  based  on  the 
chemical  structure  of  the  substance,  to 
suspect  that  the  substance  is  a 
carcinc^en.  (The  TDsn.  for  the  purposes 
of  this  regulation,  is  the  feeding  d^ 
that  causes  canc^  in  50  percent  of  the 
test  animals.  If  more  than  one  TDso 
value  has  been  reported  in  the  scientific 
literature  for  a  substance,  the  Food  and 
Drug  Administration  will  use  the  lowest 
TDso  value  in  its  review.); 

(2)  The  substance  presents  no  other 
health  ot  safety  concerns  because: 

(i)  The  use  in  question  has  been 
shown  to  result  in  or  may  be  expected 
to  result  in  dietary  concentrations  at  or 
below  0.5  parts  per  billion, 
corresponding  to  dietary  exposure  levels 
at  or  below  1.5  micrograms/person/day 
(based  on  a  diet  of  1.500  grams  of  solid 
food  and  1,500  grams  of  liquid  food  per 
person  per  day);  or 

(ii)  The  substance  is  ciurently 
regulated  for  direct  addition  into  food, 
and  the  dietary  exposure  to  the 
substance  resulting  from  the  proposed 
use  is  less  than  1  percent  of  the 
acceptable  daily  intake  as  determined 
by  safety  data  in  the  Food  and  Drug 
Administration  files; 

(3)  The  substance  has  no  technical 
effect  in  or  on  the  food  to  which  it 
migrates;  and 

(4)  The  substance  use  has  no 
significant  adverse  impact  on  the 
environment. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Food  and  Drug 
Administration  reserves  the  right  to 
decline  to  grant  an  exemption  in  those 
cases  in  which  available  information 
establishes  that  the  proposed  use  may 
pose  a  public  health  risk.  The  reasons 
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for  the  agency’s  decision  to  decline  to 
grant  an  exemption  will  be  explained  in 
the  Food  and  Drug  Administration’s 
response  to  the  requestor. 

(c)  A  request  for  the  Food  and  Drug 
Administration  to  exempt  a  use  of  a 
substance  horn  regulation  as  a  food 
additive  shall  include  the  following 
information: 

(1)  The  chemical  composition  of  the 
substance  for  which  the  request  is  made; 

(2)  Detailed  information  on  the 
conditions  of  use  of  the  substance  (e.g., 
temperature,  type  of  food  with  which 
the  substance  will  come  into  contact, 
the  duration  of  the  contact,  and  whether 
the  food-contact  article  will  be  for 
repeated  or  single  use  applications); 

(3)  A  clear  statement  as  to  whether  the 
request  for  exemption  from  regulation  as 
a  food  additive  is  based  on  the  fact  that 
the  use  of  the  substance  in  the  food- 
contact  article  results  in  a  dietary 
concentration  at  or  below  0.5  ppb,  or  on 
the  fact  that  it  involves  the  use  of  a 
regulated  direct  food  additive  for  which 
the  dietary  exposure  is  less  than  1 
percent  of  the  acceptable  dietary  intake; 

(4)  Data  that  will  enable  the  Fbod  and 
Drug  Administration  to  estimate  the 
daily  dietary  concentration  resulting 
from  the  proposed  use  of  the  substance. 
These  data  should  be  either  in  the  form 
of: 

(i)  Validated  migration  data  obtained 
under  worst-case  (time/temperature) 
intended  use  conditions  utilizing 
appropriate  food-simulating  solvents; 

(ii)  Levels  of  the  substances  used  in 
the  manufacture  of  the  food-contact 
article;  or 

(iii)  Residual  levels  of  the  substances 
present  in  the  food-contact  article.  For 
repeat-use  articles,  an  estimate  of  the 
amount  of  food  that  contacts  a  speciHc 
unit  of  surface  area  over  the  lifetime  of 
the  article  should  also  be  provided.  (In 
cases  where  data  are  provided  only  in 
the  form  of  manufacturing  use  levels  or 
residual  levels  of  the  substance  present 
in  the  food-contact  article,  the  Food  and 
Drug  Administration  will  calculate  a 
worst-case  dietary  concentration  level 
assuming  100  percent  migration.)  A 
detailed  description  of  the  analytical 
method  used  to  quantify  the  substance 
should  also  be  submitted  along  with 
data  used  to  validate  the  detection  limit. 

(iv)  In  cases  where  there  is  no 
detectable  migration  into  food  or  food 
stimulants,  or  when  no  residual  level  of 
a  substance  is  detected  in  the  food- 
contact  article  by  a  suitable  analytical 
method,  the  Food  and  Drug 
Administration  will,  for  the  purposes  of 
estimating  the  dietary  concentration, 
consider  the  validate  detection  limit  of 
the  method  used  to  analyze  for  the 
substance. 


(v)  Interested  persons  are  encouraged 
to  obtain  guidance  horn  the  Food  and 
Drug  Administration  on  the  appropriate 
protocols  to  be  used  for  obtaining 
extraction  data,  on  the  validation  of  the 
analytical  methods  used  to  quantify 
migration  levels,  and  on  the  procedures 
used  to  relate  migration  data  to  dietary 
exposures; 

(5)  The  existing  toxicological  data  on 
the  substance  and  its  impurities;  and 

(6)  Information  on  the  environmental 
impact  that  would  result  from  the 
proposed  use  of  the  substance. 

Depending  on  the  type  of  use,  this 
information  should  be  in  the  form  of  an 
abbreviated  environmental  assessment 
as  specified  in  §  25.31a(b)(l)  or  (b)(2)  of 
this  chapter. 

(d)  Data  to  be  reviewed  under  this 
section  as  well  as  any  requests  for 
guidance,  shall  be  submitted  to  the 
Division  of  Petition  Control  (HFS-216), 
Food  and  Drug  Administration,  200  C 
St.  SW„  Washington,  DC  20204. 

(e)  The  Food  and  Drug  Administration 
will  inform  the  requestor  by  letter 
whether  the  specific  food-contact 
application  is  exempt  from  regulation  as 
a  food  additive  or  not.  Although  a 
substance  that  migrates  to  food  at  a  level 
that  results  in  a  dietary  concentration  at 
or  below  the  threshold  of  regulation  will 
not  be  the  subject  of  a  regulation 
published  in  the  Federal  Register  and 
will  not  appear  in  the  Code  of  Federal 
Regulations,  the  Food  and  Drug 
Administration  will  maintain  a  list  of 
substances  exempted  from  regulation  as 
food  additives  under  this  regulation  at 
the  Dockets  Management  Branch.  This 
list  will  include  the  name  of  the 
company  that  made  the  request,  the 
chemical  name  of  the  substance,  the 
specific  use  for  which  it  has  received  an 
exemption  from  regulation  as  a  food 
additive,  and  any  appropriate 
limitations  on  its  use.  The  list  will  not 
include  any  trade  names.  This  list  will 
enable  interested  persons  to  see  the 
types  of  uses  of  food-contact  materials 
being  exempted  under  the  regulation. 
The  agency’s  finding  of  no  significant 
environmental  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  also  will  be 
available  for  public  inspection  at  the 
Dockets  Management  Branch  in 
accordance  with  §  25.41(b)(2)  of  this 
chapter. 

(fj  If  the  request  for  an  exemption 
from  regulation  as  a  food  additive  is  not 
granted,  the  requestor  may  submit  a 
petition  to  the  Food  and  Drug 
Administration  for  reconsideration  of 
the  decision  in  accordance  with  the 
provisions  of  §  10.33  of  this  chapter. 

(g)  If  the  Food  and  Drug 
Administration  receives  significant  new 


information  that  raises  questions  about 
the  dietary  concentration  or  the  safety  of 
a  substance  that  the  agency  has 
exempted  from  regulation,  the  Food  and 
Drug  Administration  may  reconsider  its 
decision.  If  the  Food  and  Drug 
Administration  concludes  that  the 
available  information  no  longer 
supports  an  exemption  of  the  use  of  the 
food-contact  material  from  the  food 
additive  regulations,  the  agency  will 
notify  the  original  requestor  of  its 
tentative  decision.  The  requestor  will  be 
given  an  opportunity  to  show  why 
regulation  of  the  use  of  the  substance  as 
a  food  additive  is  not  appropriate.  If  the 
requestor  fails  to  adequately  respond  to 
the  new  evidence,  the  agency  will 
advise  the  requestor  that  further  use  of 
the  substance  in  question  for  the 
particular  use  will  require  a  food 
additive  regulation.  This  notification 
will  be  placed  on  public  display  at  the 
Dockets  Management  Branch  along  with 
the  file  of  those  uses  of  substances 
exempted  from  regulation  as  food 
additives. 

PART  171— FOOD  ADDITIVE 
PETITIONS 

9.  The  authority  citation  for  21  CFR 
part  171  continues  to  read  as  follows: 

Authority:  Secs.  201,  402, 409,  701  of  the 
Federal  Fo^,  Drugi  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  371). 

10.  New  §  171.8  is  added  to  subpart  A 
to  read  as  follows: 

§  171.8  Threshold  of  regulation  for 
substances  used  in  food-contact  articles. 

Substances  used  in  food-contact 
articles  (e.g.,  food-packaging  or  food¬ 
processing  equipment)  that  migrate  or 
that  may  be  expected  to  migrate  into 
food  at  negligible  levels  may  be 
reviewed  under  §  170.39  of  this  chapter. 
The  Food  and  Drug  Administration  will 
exempt  substances  whose  uses  it 
determines  meet  the  criteria  in  §  170.39 
of  this  chapter  from  regulation  as  food 
additives  and,  therefore,  a  food  additive 
petition  will  not  be  required  for  the 
exempted  uses. 

PART  174— INDIRECT  FOOD 
ADDITIVES:  GENERAL 

11.  The  authority  citation  for  21  CTR 
part  174  continues  to  read  as  follows: 

Authority:  Secs.  201,  402, 409,  701  of  the 
Federal  Fo^,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  371). 

12.  New  §  174.6  is  added  to  read  as 
follows: 

§  174.6  Threshold  of  regulation  for 
substances  used  in  food-contact  articles. 

Substances  used  in  food-contact 
articles  (e.g.,  food-packaging  or  food- 
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processing  equipment)  that  migrate  or 
that  may  be  expected  to  migrate  into 
food  at  negligible  levels  may  be 
reviewed  under  §  170.39  of  this  chapter. 
The  Food  and  Drug  Administration  will 
exempt  substances  whose  uses  it 
determines  satisfy  the  criteria  in 
§  170.39  of  this  chapter  from  regulation 
as  food  additives  and,  therefore,  a  food 
additive  petition  will  not  be  required  for 
the  exempted  uses. 

David  A.  Kessler, 

Commissioner  of  Food  and  Drugs. 

Dated;  August  30, 1993. 

Donna  E.  Shalala, 

Secretary  of  Health  and  Human  Services. 

IFR  Doc.  93-24940  Filed  10-8-93;  8:45  ami 
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21  CFR  Part  814 

[Docket  No.  93N-00471 

Medical  Devices;  Temporary 
Suspension  of  Approval  of  a 
Premarket  Approval  Application 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
establish  procedures  to  order  the 
temporary  suspension  of  a  premarket 
approval  application  (PMA)  for  a 
medical  device.  This  action  implements 
a  new  authority  granted  to  the  agency  by 
the  Safe  Medical  Devices  Act  of  1990 
(the  SMDA).  Under  this  new  authority, 
if,  after  providing  an  opportunity  for  an 
informal  hearing,  FDA  determines  there 
is  a  reasonable  probability  that 
continued  distribution  of  the  device 
would  cause  serious,  adverse  heal^ 
consequences  or  death,  the  agency  shall 
by  order  temporarily  suspend  approval 
of  the  PMA  and  proceed  expeditiously 
to  withdraw  the  PMA. 

DATES;  Written  comments  by  December 
13, 1993.  FDA  intends  that  the  final  rule 
based  on  this  proposal  become  effective 
30  days  after  publication  in  the  Federal 
Register. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA— 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMADON  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-84)  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville,  MD  20850,  301-594- 
4765. 

SUPPLEMENTARY  INFORMATION: 


I.  Legislative  History 

Section  9  of  the  SMDA  (Pub.  L.  101- 
629)  amends  section  515(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360e(e))  by  adding 
section  515(e)(3)  of  the  act  to  give  the 
agency  emergency  authority  to  order  the 
temporary  suspension  of  approval  of  a 
PMA  for  a  medical  device  pending  the 
outcome  of  a  proceeding  to  permanently 
withdraw  the  PMA. 

The  legislative  history  of  the  SMDA 
reflects  congressional  concern  about 
allowing  dangerous  devices  to  remain 
on  the  market  pending  the  outcome  of 
the  potentially  time-consuming, 
permanent  withdrawal  proceedings 
under  section  515(e)(1)  of  the  act.  (See 
S.  Rept.  513, 101st  Cong.,  2d  sess.  18- 
19  (1990).)  To  provide  the  agency  with 
a  quick  method  of  removing  dangerous 
devices  from  the  market  pending 
resolution  of  permanent  withdrawal 
proceedings.  Congress  amended  section 
515(e)  of  the  act  to  allow  FDA  to  order 
the  temporary  suspension  of  a  PMA 
without  having  to  pursue  a  parallel 
proceeding  in  district  court  (id.). 

Under  section  515(e)(3)  of  the  act,  if, 
after  providing  an  opportunity  for  an 
informal  hearing,  FDA  determines  there 
is  “a  reasonable  probability”  that 
continued  distribution  of  the  device 
would  cause  serious,  adverse  health 
consequences  or  death,  the  agency  shall 
by  order  temporarily  suspend  approval 
of  the  PMA  and  proceed  expeditiously 
to  withdraw  the  PMA.  The  legislative 
history  of  section  515(e)(3)  of  the  act 
states  that  a  “reasonable  probability”  is 
“one  where  it  is  more  likely  than  not 
that  the  event  will  occur.”  (id.).  FDA 
emphasizes  that  the  application  of 
section  515(e)(3)  of  the  act  does  not  turn 
on  the  probability  of  whether  a 
particular  percentage  of  devices  would 
cause  serious  adverse  health 
consequences  or  death,  but  rather  on  the 
judgment  that,  if  distribution  of  the 
devices  continues,  one  or  more 
individual  devices  would  be  more  likely 
than  not  to  cause  serious  adverse  health 
consequences  or  death. 

The  legislative  history  also  states  that 
the  term  “serious,  adverse  health 
consequences”  means: 

any  significant  adverse  experience 
attributable  to  a  device,  including  those 
which  may  be  either  life  threatening,  or 
involve  permanent  or  long-term  injuries,  but 
excluding  those  non-life-threatening  injuries 
which  are  temporary  and  reasonably 
reversible.  In  other  words,  injuries 
attributable  to  a  device  that  are  not 
significant  in  nature  and  are  treatable  and 
reversible  by  standard  medical  techniques, 
proximate  in  time  to  the  injury,  are  not 
included  within  the  term’s  definition. 

(id.) 


The  legislative  history  clearly 
indicates  congressional  intent  that  FDA 
will  have  “considerable  discretion”  in 
determining  whether  the  standard 
required  for  the  issuance  of  a  temporary 
suspension  order  has  been  met  (id.). 

Under  section  515(e)(3)  of  the  act  (21 
U.S.C.  360e(e)(3)),  before  FDA  may 
order  the  temporary  suspension  of  a 
PMA,  the  agency  must  provide  the  PMA 
holder  with  an  opportimity  for  an 
“informal  hearing.”  The  SMDA  does  not 
require  FDA  to  issue  regulations  to 
implement  the  temporary  suspension 
provision  of  section  515(e)(3)  of  the  act. 
FDA,  however,  believes  that  regulations 
would  serve  to  define  certain  terms 
related  to  temporary  suspensions  and 
establish  and  clarify  the  procediues  the 
agency  intends  to  follow  in  exercising 
its  auUiority  under  section  515(e)(3)  of 
the  act. 

n.  Contents  of  the  Proposed  Regulation 

The  proposed  regulation  amends  21 
CFR  part  814  by  adding  §  814.3(k)  and 
(1)  to  include  definitions  of  the  terms 
“reasonable  probability”  and  “serious, 
adverse  health  consequences,” 
respectively.  The  proposed  definitions 
of  these  two  terms  conform  to  the 
definitions  of  these  terms  in  the 
le^slative  history. 

The  proposed  regulation  also  adds 
§  814.47  Temporary  suspension  of 
approval  of  a  PMA.  Proposed  §  814.47 
states  the  scope  of  the  regulation 
authorizing  FDA  to  issue  an  order 
temporarily  suspending  approval  of  a 
PMA,  establishes  procedures  for  issuing 
a  temporary  suspension  order,  and  sets 
out  the  standard  for  temporarily 
suspending  approval  of  a  PMA. 

Proposed  §  814.47(a)  describes  the 
scope  of  this  proposed  rule.  FDA  would 
follow  the  procedures  set  out  in 
proposed  §  814.47  when  the  agency 
believes  that  there  is  a  reasonable 
probability  that  continued  distribution 
of  the  device  would  cause  serious, 
adverse  health  consequences  or  death. 

Proposed  §  814.47(b)  describes  the 
procedures  that  FDA  would  follow  in 
providing  the  PMA  holder  with  an 
opportunity  for  a  regulatory  hearing 
before  the  agency  decides  whether  to 
issue  an  order  temporarily  suspending 
approval  of  the  PMA. 

Under  proposed  §  814.47(b)(1),  if  FDA 
believes  that  there  is  a  reasonable 
probability  that  the  continued 
distribution  of  a  device  subject  to  im 
approved  PMA  would  cause  serious, 
adverse  health  consequences  or  death, 
FDA  may  initiate  and  conduct  a 
regulatory  hearing  to  determine  whether 
to  temporarily  suspend  approval  of  the 
PMA.  Proposed  §  814.47(b)(2)  makes 
clear  that  any  regulatory  hearing  to 
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determine  whether  to  issue  an  order 
temporarily  suspending  the  approval  of 

a  PMA  would  be  initiated  and  _ 

conducted  by  FDA  pursuant  to  21  CFR 
part  16.  If  FDA  believes  that  immediate 
action  to  remove  a  dangerous  device  ' 
from  the  market  is  necessary  to  protect 
the  public  health,  21  CFR  16.60(h) 
provides  that  the  agency  may  waive, 
suspend,  or  modify  any  part  16 
procedure  pursuant  to  21  CFR  10.19. 

For  example,  FDA  may  require  that  the 
PMA  holder  submit  a  request  for  a 
hearing  on  the  same  day  on  which  the 
PMA  holder  receives  the  notice  of 
opportimity  for  hearing.  FDA  may  then 
conduct  the  hearing  and  render  the 
decision  on  this  same  day.  In  such  a 
case.  FDA  would  waive  the  last 
sentence  of  21  CFR  16.24(e)  that  states 
that  a  hearing  may  not  be  required  to  be 
held  at  a  time  less  than  2  working  days 
after  receipt  of  the  request  for  a  hearing. 
This  provision  reflects  congressional 
intent  that,  for  temporary  suspension 
actions,  the  informal  hearing,  when 
necessary,  should  be  analogous  to  a 
temporary  restraining  order  hearing  that 
could  result  in  notice,  a  hearing,  and  a 
judicial  decision  in  a  single  day.  (See  H. 
Rept.  808, 101st  Cong.,  2d  sess.  29 
(1990).) 

Proposed  §  814.47(b)(3)  provides  that 
FDA  would  deem  the  PMA  holder’s 
failure  to  request  a  hearing  within  the 
timeframe  specified  by  FDA  in  the 
notice  of  opportunity  for  hearing  to  be 
waiver  of  an  opportunity  for  a  hearing. 

Under  proposed  §  814.47(c),  if  the 
PMA  holder  does  not  request  a 
regulatory  hearing  or  if,  after  the  hearing 
and  after  consideration  of  the 
administrative  record  of  the  hearing, 

FDA  determines  that  there  is  a 
reasonable  probability  that  the 
continued  distribution  of  a  device  under 
an  approved  PMA  would  cause  serious, 
adverse  health  consequences  or  death, 
the  agency  would,  under  the  authority 
of  section  515(e)(3)  of  the  act.  issue  an 
order  to  the  PMA  holder  temporarily 
suspending  approval  of  the  PMA. 

Under  proposed  §  814.47(d),  if  FDA 
issues  an  order  temporarily  suspending 
approval  of  a  PMA,  the  agency  must 
proceed  expeditiously  to  withdraw  the 
PMA  in  accordance  with  section 
515(e)(1)  of  the  act  and  the  procedures 
set  out  in  21  CFR  814.46.  This 
requirement  conforms  the  proposed 
regulation  to  the  statutory  requirement 
in  the  last  sentence  in  section  515(e)(3) 
of  the  act. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 


the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

TV.  Economic  Impact 

FDA  estimates  that  the  potential  cost 
to  holders  of  PMA’s  that  are  temporarily 
suspended  pending  agency  action  to 
complete  proceedings  to  withdraw  the 
PMA’s  is  $20,000  annually.  This  figure 
represents  the  potential  cost  of 
responding  to  ^e  agency’s  notice  of 
opportunity  for  an  informal  hearing. 

FDA  anticipates  no  more  than  two  such 
responses  annually,  with  a  maximum 
estimated  cost  of  $10,000  each.  There 
will  also  be  a  loss  of  sales  to  the 
individual  company.  The  loss  would 
vary  greatly  depending  on  the  device 
and  cannot  be  estimated.  The  benefit  of 
this  rule  is  that  dangerous  devices  will 
be  removed  from  the  market  quickly 
rather  than  allowing  them  to  remain  on 
the  market  until  after  the  completion  of 
potentially  lengthy  permanent 
withdrawal  proceedings. 

The  agency  does  not  anticipate  any 
other  significant  additional  costs  of 
compliance.  'Therefore,  FDA  certifies 
that  this  proposed  rule  requires  neither 
a  regulatory  impact  analysis,  as 
specified  in  Executive  Order  12291,  nor 
a  regulatory  flexibility  analysis  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L.  96-354). 

V.  Comments 

Interested  persons  may.  on  or  before 
IDecember  13, 1993,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  814 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Medical  devices.  Medical 
research.  Reporting  and  recordkeeping 
requirements. 

'Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  814  be  amended  as  follows: 

PART  814— PREMARKET  APPROVAL 
OF  MEDICAL  DEVICES 

1.  'The  authority  citation  for  21  CFR 
part  814  continues  to  read  as  follows: 


Authority:  Secs.  501,  502,  503,  510,  513- 
520,  701.  702,  703,  704,  705,  706,  708,  801 
of  the  Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C  351,  352,  353,  360,  360c-360j,  371, 
372,  373,  374,  375,  376,  379,  381). 

2.  Section  814.3  is  amended  by 
adding  paragraphs  (k)  and  (I)  to  read  as 
follows: 

§814.3  Definitions. 

***** 

(k)  Reasonable  probability  means  that 
it  is  more  likely  than  not  that  an  event 
will  occur. 

(l)  Serious,  adverse  health 
consequences  means  any  signiftcant 
adverse  experience,  including  those 
which  may  be  either  life-threatening  or 
involve  permanent  or  long  range 
injuries,  but  excluding  injuries  that  are 
not  life-threatening  and  that  are 
temporary  and  reasonably  reversible. 
Injuries  attributable  to  a  device  that  are 
treatable  and  reversible  by  standard 
medical  techniques,  proximate  in  time 
to  the  injury,  are  not  included  within 
the  term’s  definition. 

3.  Section  814.47  is  added  to  subpart 
C  to  read  as  follows: 

§  814.47  Temporary  suspension  of 
approval  of  a  PMA. 

(a)  Scope.  (1)  'This  section  describes 
the  procedures  that  FDA  will  follow  in 
exercising  its  authority  under  section 
515(e)(3)  of  the  act  (21  U.S.C. 

360e(e)(3)). 

(2)  FDA  will  issue  an  order 
temporarily  suspending  approval  of  a 
PMA  if  FDA  determines  that  there  is  a 
reasonable  probability  that  continued 
distribution  of  the  device  would  cause 
serious,  adverse  health  consequences  or 
death. 

(b)  Regulatory  hearing.  (1)  If  FDA 
believes  that  there  is  a  reasonable 
probability  that  the  continued 
distribution  of  a  device  subject  to  an 
approved  PMA  would  cause  serious, 
adverse  health  consequences  or  death, 
FDA  may  initiate  and  conduct  a 
regulatory  hearing  to  determine  whether 
to  issue  an  order  temporarily 
suspending  approval  of  the  PMA. 

(2)  Any  regulatory  hearing  to 
determine  whether  to  issue  an  order 
temporarily  suspending  approval  of  a 
PMA  shall  be  initiated  and  conducted 
by  FDA  pursuant  to  part  16  of  this 
chapter.  As  provided  for  in  §  16.60(h)  of 
this  chapter,  if  FDA  believes  that 
immediate  action  to  remove  a  dangerous 
device  fi'om  the  market  is  necessary  to 
protect  the  public  health,  the  agency 
may  waive,  suspend,  or  modify  any  part 
16  procedure  pursuant  to  §  10.19  of  this 
chapter. 

(3)  FDA  shall  deem  the  PMA  holder’s 
failure  to  request  a  hearing  within  the 
timeframe  specified  by  FDA  in  the 
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notice  of  opportunity  for  hearing  to  be 
a  waiver  of  an  opportimity  for  a  hearing. 

(c)  Temporary  suspension  order.  If  the 
PMA  holder  does  not  request  a 
regulatory  hearing  or  if,  after  the 
hearing,  and  after  consideration  of  the 
administrative  record  of  the  hearing, 
FDA  determines  that  there  is  a 
reasonable  probability  that  the 
continued  distribution  of  a  device  under 
an  approved  PMA  would  cause  serious, 
adverse  health  consequences  or  death, 
the  agency  shall,  under  the  authority  of 
section  515(e)(3)  of  the  act,  issue  an 
order  to  the  PMA  holder  temporarily 
suspending  approval  of  the  PMA. 

(d)  Withdrawal  of  the  PMA.  If  FDA 
issues  an  order  temporarily  suspending 
approval  of  a  PMA,  the  agency  shall 
proceed  expeditiously  to  withdraw  the 
PMA  in  accordance  with  section 
515(e)(1)  of  the  act  and  the  procedures 
set  out  in  §  814.46. 

Dated:  July  22, 1993. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

(FR  Doc.  93-24939  Filed  10-8-93;  8:45  am) 
BILUNO  CODE  4160-01-F 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Parts  250,  256, 280,  and  281 

RiN  1010-AB63 

Archaeological  Resource  Surveys  and 
Reports  on  Outer  Continental  Shelf 
Lease  Tracts 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  to  amend 
the  regulatory  program  of  the  Minerals 
Management  Service  (MMS)  to  state 
speciHcally  the  authority  of  MMS  to  ’ 
require  lessees  or  operators  to  conduct 
archaeological  resource  surveys  and 
submit  reports  prior  to  exploration, 
development  and  production,  or 
installation  of  lease  term  or  right-of-way 
pipelines.  This  rule  also  proposes  to 
standardize  the  definition  and  use  of  the 
term  “archaeological  resources”  within 
MMS’s  regulatory  program.  This  action 
serves  to  notify  the  public  of  the 
changes  that  MMS  is  proposing  and  to 
solicit  views  on  the  subject. 

DATES:  Comments  must  be  received  or 
postmarked  by  December  13, 1993. 
ADDRESSES:  Comments  should  be 
mailed  or  hand-carried  to  the 
Department  of  the  Interior;  Minerals 
Management  Service.  Mail  Stop  4700; 
381  Elden  Street;  Herndon,  Virginia 


22070-4817,  Attention:  Chief, 
Engineering  and  Standards  Branch. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kumkum  Ray,  Engineering  and 
Standards  Branch;  Minerals 
Management  Service,  Mail  Stop  4700; 

381  Elden  Street;  Herndon,  Virginia 
22070-4817,  or  telephone  (703)  787- 
1600  or  (FTS)  8-703-787-1600. 
SUPPLEMENTARY  INFORMATION:  Since 
1973,  the  Department  of  the  Interior 
(DOI)  has  included  a  stipulation  on  the 
Outer  Continental  Shelf  (OCS)  mineral 
lease  tracts  to  notify  potential  lessees 
that,  where  applicable,  archaeological 
resource  surveys  and  reports  will  be 
required.  Lessees  and  operators  have, 
since  that  time,  submitted  this 
information  when  the  stipulation  was 
invoked  by  MMS. 

The  authority  to  require  this 
information  was  identified,  in  a  general 
fashion,  in  a  final  rule  published  by 
MMS  in  the  Federal  Register  on  April 
1, 1988  (53  FR  10596).  That  rule  granted 
authority  to  MMS  Regions  to  ensure 
safety  and  environmental  protection  by 
requiring  OCS  lessees  and  operators  to 
conduct  needed  surveys  and  submit 
reports  when  seeking  approval  of  their 
plans  to  explore  or  develop  and  produce 
hydrocarbons  or  to  install  lease  term  or 
right-of-way  pipelines. 

This  proposed  amendment  grants 
specific  authority  to  each  MMS  Regional 
Director  to  require  archaeological 
resoiurce  surveys  and  reports. 

The  proposed  rule  also  makes  minor 
modifications  in  30  CFR  parts  256  and 
280  to  standardize  the  use  of  the  term 
“archaeological  resource,”  eliminates 
use  of  other  terms  such  as  “cultural 
resoiut:es,”  and  provides  a  uniform 
definition. 

Author 

This  document  was  prepared  by  Jeff 
Wiese,  Operations  and  Safety 
Management  and  Kumkiun  Ray, 
Engineering  and  Standards  Branch, 
MMS. 


Executive  Order  (E.O.)  12291 

The  DOI  has  determined  that  this 
document  does  not  constitute  a  major 
rule  imder  E.0. 12291  because:  (1)  It 
will  not  have  an  annual  efiect  on  the 
economy  of  $100  million  or  more.  (2)  it 
will  not  result  in  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions,  and  (3)  it  will  not 
result  in  significant  adverse  efiects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  in  domestic  or  export  markets. 


Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Regulatory  Flexibility  Act 

The  DOI  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  Any  direct  efiects  of 
this  rulemaking  will  primarily  affect 
OCS  lessees  and  operators — entities  that 
are  not,  by  definition,  small  due  to  the 
technical  complexities  and  financial 
resources  necessary  to  conduct  OCS 
activities.  The  indirect  efiects  of  this 
rulemaking  on  small  entities  that 

Erovide  support  for  ofishore  activities 
ave  also  l^n  determined  to  be  small. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  those  parts  of 
MMS’s  regulatory  program  afiected  by 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501  et  seq.  and 
have  been  assigned  OMB  clearance 
numbers  1010-0057  and  1010-0050. 

Takings  Implication  Assessment 

The  DOI  certifies  that  the  proposed 
rule  does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  rights.  A 
Takings  Implication  Assessment 
prepared  pursuant  to  E.O.  12630, 
Government  Action  and  Interference 
with  Constitutionally  Protected  Property 
Rights,  is  not  required. 

E.O.  No.  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  proposed  regulation  meets  the 
applicable  standards  provided  in 
Sections  2(a)  and  2(b)(2)  of  E.O.  12778. 

National  Environmental  Policy  Act 

The  MMS  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  afiecting  the 
quality  of  the  human  environment: 
therefore,  preparation  of  an 
Environmental  Impact  Statement  is  not 
required. 

List  of  Subjects  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference. 
Investigations.  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 


I 
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30  CFR  Part  256 

Administrative  practice  and 
procedure.  Continental  shelf, 

Government  contracts,  Oil  and  gas 
exploration.  Public  lands — ^mineral 
resources.  Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

30  CFR  Part  280 
Administrative  practice  and 
procedure.  Bonds,  Continental  shelf. 
Environmental  protection.  Mines, 

Public  lands — mineral  resources. 
Reporting  and  recordkeeping 
requirements. 

30  CFR  Part  281 

Administrative  practice  and 
procedure.  Bonds,  Continental  shelf. 
Mineral  royalties.  Mines,  Public  lands — 
mineral  resources.  Reporting  and 
recordkeeping  requirements. 

Dated:  August  20, 1993. 

Bob  Armstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  set  out  in  the 
preamble.  30  CFR  ptarts  250,  256,  280, 
and  281  are  proposed  to  be  amended  as 
follows: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  Sec.  204,  Pub.  L.  95-372,  92 
Stat.  629  (43  U.S.C.  1334). 

2.  Section  250.2  is  amended  by 
adding  the  following  dehnition,  in 
alphabetical  order,  to  read  as  follows; 

§250.2  Definitions. 

*  *  *  «  * 

Archaeological  resource  means  any 
prehistoric  or  historic  district,  site, 
building,  structure,  or  object  (including 
shipwr«:dfLs).  The  term  includes 
artifacts,  records,  and  remains  that  are 
related  to  such  a  district,  site  building, 
structure,  or  object. 

*  •  •  «  * 

3.  A  new  §  250.26  is  added  to  subpart 
A  to  read  as  follows: 

§  250 Archaeological  reports  and 
surveys. 

(a)  If  the  Regional  Director  believes 
that  an  archaeological  resource  may 
exist  in  the  lease  area,  the  Regional 
Director  will  notify  the  lessee  in  writing. 
The  lessee  shall  then  comply  with  the 
following: 

(1)  Prior  to  commencing  any 
operations,  the  lessee  shall  prepare  a 
rep>ort,  as  specified  by  the  Regional 
Director,  to  determine  the  potential 


existence  of  any  archaeological  resource 
that  may  be  affected  by  operations.  The 
report  shall  be  prepaid  by  an 
archaeologist  and  geophysicist  and  shall 
be  based  on  an  assessment  of  data  horn 
remote-sensing  surveys  and  of  other 
pertinent  archaeological  and 
environmental  information.  The  lessee 
shall  submit  this  report  to  the  Regional 
Director  for  review, 

(2)  If  the  evidence  suggests  that  an 
archaeological  resource  may  be  present, 
the  lessee  shall  either: 

(i)  Locate  the  site  of  any  operation  so 
as  not  to  affect  adversely  the  area  where 
the  archaeological  resource  may  be;  or 

(ii)  Establish  to  the  satisfaction  of  the 
Regional  Director  that  an  archaeological 
resource  does  not  exist  or  will  not 
adversely  affected  by  operations.  This 
shall  be  done  by  further  archaeological 
investigation,  conducted  by  an 
archaeologist  and  a  geophysicist,  using 
survey  equipment  and  tecdiniques 
deemed  necessary  by  the  Regional 
Director.  A  report  on  the  investigation 
shall  be  submitted  to  the  Regional 
Director  for  review. 

(3)  If  the  Regional  Director  determines 
that  an  archaeological  resource  is  likely 
to  be  present  in  the  lease  area  and  may 
be  adversely  affected  by  operations,  the 
Regional  Director  will  notify  the  lessee 
immediately.  The  lessee  shall  take  no 
action  that  may  adversely  affect  the 
archaeological  resource  until  the 
Regional  Director  has  told  the  lessee 
how  to  protect  it. 

(b)  If  the  lessee  discovers  any 
archaeological  resource  while 
conducting  operations  in  the  lease  area, 
the  lessee  shall  report  the  discovery 
immediately  to  the  Regional  Director. 
The  lessee  shall  make  every  reasonable 
effort  to  preserve  the  archaeological 
resource  until  the  Regional  Director  has 
told  the  lessee  how  to  protect  it. 

4.  Section  250.33  is  amended  by 
revising  paragraphs  (b)(15)  and  (o)  to 
read  as  follows; 

§250.33  Exploration  Plan. 

*  *  «  *  * 

(b)*  *  * 

(15)  Archaeological  resources 
(including  any  archaeological  resource 
reports  or  survey  information  required 
by  the  Regional  Director  and  not 
previously  submitted)  located  within 
the  area  that  may  be  disturbed  by  the 
proposed  activities. 
***** 

(o)  To  ensure  safety  and  protection  of 
the  environment  and  archaeological 
resources,  the  Regional  Director  may 
authorize  or  direct  the  lessee  to  conduct 
geological,  geophysical,  biological, 
archaeological,  or  other  surveys  or 
monitoring  programs.  The  lessee  shall 


provide  the  Regional  Director,  upon 
request,  with  copies  of  any  data 
obtained  as  a  result  of  those  surveys  and 
monitoring  programs. 

***** 

5.  Section  250.34  is  amended  by 
revising  paragraphs  (b)(8)(v)(A)  and  (s) 
to  read  as  follows: 

§  250.34  Development  and  Production 
Plan. 

***** 

(b)*  *  * 

(8)*  *  * 

(v)*  *  * 

(A)  Archaeological  resources 
(including  any  archaeological  resource 
reports  or  survey  information  required 
by  the  Regional  Director  and  not 
previously  submitted)  located  within 
the  area  that  may  be  disturbed  by  the 
proposed  activities. 
***** 

(s)  To  ensure  safety  and  protection  of 
the  environment  and  archaeological 
resources,  the  Regional  Director  may 
authorize  or  direct  the  lessee  to  conduct 
geological,  geophysical,  biological, 
archaeological,  or  other  surveys  or 
monitoring  programs.  The  lessee  shall 
provide  the  Regional  Director,  upon 
request,  copies  of  any  data  obtained  as 
a  result  of  those  surveys  and  monitoring 
programs. 

***** 

6.  Section  250.157  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

§250.157  Applications. 

(a).  *  * 

(5)  The  application  shall  include  a 
shallow  hazards  survey  report  and,  if 
required  by  the  Regional  Director,  an 
archaeological  resource  report  that 
covers  the  entire  length  of  the  pipeline. 
A  shallow  hazards  analysis  may  be 
included  in  a  lease  term  pipeline 
application  in  lieu  of  the  shallow 
hazards  survey  report  with  the  approval 
of  the  Regional  Director.  The  Regional 
Director  may  require  the  submission  of 
the  data  upon  which  the  report  or 
analysis  is  based. 

***** 

7.  Section  250.159  is  amended  by 
revising  paragraph  (c)(4)  to  read  as 
follows: 

§  250.1 59  General  requirements  for  a 
pipeline  right-of-way  grant 
***** 

(c)*  •  * 

(4)  If  an  archaeological  resource 
should  be  discovered  during  the 
conduct  of  any  operations  within  the 
right-of-way,  Ae  right-of-way  holder 
shall  immediately  report  such  findings 
to  the  Regional  Elirector  and  make  every 
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reasonable  effort  to  preserve  and  protect 
the  archaeological  resource  from 
damage  until  the  Regional  Director  has 
told  the  lessee  how  to  protect  it. 

•  *  *  *  • 

PART  25fr-OUTER  CONTINENTAL 
SHELF  MINERALS  AND  RIGHTS-OF- 
WAY  MANAGEMENT.  GENERAL 

8.  The  authority  citation  for  part  256 
continues  to  read  as  follows: 

Authority:  Secretarial  Order  3071, 
Amendment  No.  1,  May  10, 1982,  and  the 
OCS  Lands  Act,  43  U.S.C  1331  et  seq.,  as 
amended,  92  Stat  629. 

9.  Section  256.23  is  amended  by  ^ 
revising  the  last  sentence  in  paragraph 
fb)  to  read  as  follows: 

§  256.23  Inf  onnation  on  areas. 
***** 

(b)  *  *  *  For  an  oil  and  gas  lease  sale 
Call  Area,  the  Director  may  request 
comments  concerning  geologi^ 
conditions,  including  tottom  hazards; 
archaeological  sites  on  the  seabed  or 
nearshore;  multiple  uses  of  the 
proposed  leasing  area,  including 
navigation,  recreation,  and  fisheries; 
and  other  socioeconomic,  biological, 
and  environmental  information. 

PART  28a->PROSPECTING  FOR 
MINERALS  OTHER  THAN  OIL,  GAS, 
AND  SULFUR  IN  THE  OUTER 
CONTINENTAL  SHELF 

10.  The  authority  citation  for  part  280 
continues  to  read  as  follows: 

Autboiitjr:  Outer  ContinentEd  Shelf  Lands 
Act,  43  U.S.C  1331  et  seq..  National 
Environmental  Policy  Act  of  1968, 42  U.S.C 
4332  et  seq. 

11.  Section  280.2  is  mnended  by 
revising  the  defintticm  of 
“archaeological  resource”  to  read  as 
follows: 

$  280.2  Definitions. 

***** 

Archaeological  resource  means  any 
rehistoric  or  historic  district,  site, 
uilding,  structure,  or  object  (including 
shipwrecks).  This  term  i^udes 
artifacts,  reccHtls,  and  remains  that  are 
related  to  such  a  district,  site,  building, 
structure,  or  object. 
***** 

PART  281— LEASING  OF  MINERALS 
OTHER  THAN  OIL,  GAS,  AND  SULFUR 
IN  THE  OUTER  CONTINENTAL  SHELF 

12.  The  authority  citation  for  part  281 
continues  to  read  as  follows: 

Authority:  Outer  Continental  Shelf  Lands 
Act  43  U.S.C  1331  et  seq.,  as  amended,  92 
Stat.  629. 


$281.12  (Amended) 

13.  In  §  281.12.  paragraph  (c)  is 
amended  by  removing  the  word 
“archeological”  and  adding  in  its  place 
the  word  “archaeological.” 

(FR  Doc.  93-24966  Filed  10-8-93;  8:45  ami 
Bn.Lma  cooe  ssio-mr-m 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  93-257,  RM-8327] 

Racfio  Broadcasting  Services; 

Glasgow,  KY 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  Henry  Royse 
seeking  the  allotment  of  Channel  231A 
to  Gla^ow,  Kentucky,  as  that 
community’s  fourth  local  aural 
transmission  service.  Channel  231 A  can 
be  allotted  to  Glasgow  in  compliance 
with  the  Commission’s  minimum 
distance  separation  requirements  with  a 
site  restriction  of  3.9  kilometers  (2.4 
miles)  southeast,  in  (nrder  to  avoid  a 
idiort-epacing  to  a  ccmstniction  permit 
for  Station  WHIC  (FM).  Channel  232C2, 
Hardinsburg,  Kmtudcy.  The  coordinates 
for  Channel  231A  at  Glasgow  are  North 
Latitude  36-57-41  and  West  Longitude 
85-54-19. 

DATE6:  Comments  must  be  filed  cm  or 
before  November  18, 1993,  and  reply 
comments  (m  or  befme  De<»nber  3, 
1993. 

ADDRfiSSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Henry  Royse,  Box,  1628, 
Glasgow,  Kentudcy  42142  (petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-257,  adopted  September  21, 1993, 
and  released  September  30, 1993.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  La  the 
FCC  Reference  Center  (room  239),  1919 
M  Street,  NW,  Washington,  DC  The 
complete  text  of  this  d^sion  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 
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3800, 1919  M  Street  NW.,  room  246,  or 
2100  M  Street  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  trom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proc^adings,  such  as  this 
one,  which  involve  cbaunel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communicatkms  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocatkms  Branch,  Policy 
and  Buies  Division,  Mass  Media  Aireou. 

(FR  Doc  93-24854  Filed  10-8-93;  8:45  am) 
BUi.mQ  cooe  ena-et-M 


47  CFR  Part  73 

[lyWI  Docket  No.  93-258,  RM-8293) 

Radio  Broadcasting  Services; 

Hawaiian  Ocean  View  Estates,  Hawaii 

AGENCY:  Federal  Commimicatkms 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  James 
Stcmedpber  seeking  the  allotment  of 
Channel  273A  to  Hawaiian  Ocean  View 
Estates,  Hawaii,  as  that  community’s 
first  local  aural  transmission  service. 
Channel  273A  can  be  allotted  to 
Hawaiian  Ocean  View  in  compliance 
with  the  Commission’s  minimum 
distance  separation  requirements.  The 
coordinates  for  Channel  273A  at 
Hawaiian  Ocean  View  Estates  are  North 
Latitude  19-05-37  and  West  Longitude 
155^6-43. 

DATES:  Comments  must  be  filed  on  or  * 
before  November  18, 1993,  and  reply 
comments  on  or  before  December  3, 
1993. 

ADDRESSES:  Federal  Communications 
Cmnmission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Dan  A.  Alpert,  1250 
Connecticut  Avenue  NW..  *700, 
Washington,  DC  20036  (Attmney  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
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Nancy  J.  Walls,  Mass  Media  Bureau, 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-258,  adopted  September  17, 1993, 
and  released  September  30, 1993.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 

3800, 1919  M  Street  NW.,  room  246,  or 
2100  M  Street  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Buies  Division,  Mass  Media  Bureau. 

IFR  Doc.  93-24851  Filed  10-8-93;  8:45  am) 
BILUNG  cooe  e712-01-M 

47  CFR  Part  73 

[MM  Docket  No.  93-256,  RM-8326] 

Radio  Broadcasting  Services; 
Taylorville,  IL 

AGENCY:  Federal  Communications 
Commission.  ^ 

ACTION:  Proposed  rule. 

SUMMARY:  'This  document  requests 
comments  on  a  petition  by  Miller 
Communications,  Inc.  seeking  the 
allotment  of  (Channel  23 2 A  to 
Taylorville,  Illinois,  as  that 
community’s  second  local  aural 
transmission  service.  Channel  232A  can 
be  allotted  to  Taylorville  in  compliance 
with  the  Commission’s  minimum 
distance  separation  requirements  with  a 
site  restriction  of  7.2  kilometers  (4.5 
miles)  south,  in  order  to  avoid  short- 


spacings  to  the  licensed  sites  of  Station 
WRMS  (FM),  Channel  232A, 

Beardstown,  Illinois  and  Station  WLRW 
(FM),  Channel  233B,  Champaign, 

Illinois.  The  coordinates  for  Channel 
232A  at  Taylorville  are  North  Latitude 
39-29-22  and  West  Longitude  89-19- 
45. 

DATES:  Comments  must  be  filed  on  or 
before  November  18, 1993,  and  reply 
comments  on  or  before  December  3, 

1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC,  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  F.  Garziglia,  Pepper  & 
Corazzini,  1776  K  Street  NW.,  suite  200, 
Washington,  DC  20006  (Attorney  for 
Petitioner). ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls.  Mass  Media  Bureau; 

(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-256,  adopted  September  20, 1993, 
and  released  September  30, 1993.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  230),  1919 
M  Street  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi-om  the  Commission’s 
copy  contractors.  International 
Transcription  Service,  Inc.,  (202)  857- 

3800, 1919  M  Street  NW.,  room  246,  or 
2100  M  Street  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Buies  Division,  Mass  Media  Bureau. 

(FR  Doc  93-24853  Filed  10-8-93;  8:45  am] 
BILUNO  CODE  C712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  93-255,  RM-83221 

Radio  Broadcasting  Services; 

Titusville,  FL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  'This  dociunent  requests 
comments  on  a  petition  by  Southern 
Starr  Limited  Partnership,  licensee  of 
Station  WGNE  (FM),  Channel  251C2, 
Titusville,  Florida,  seeking  the 
substitution  of  Channel  251C1  for 
Channel  251C2  at  Titusville,  and 
modification  of  its  license  to  specify  the 
higher  class  channel.  Channel  251C1 
can  be  substituted  for  Channel  251C2  at 
Titusville  with  a  site  restriction  of  23.6 
kilometers  (14.6  miles)  southeast  of  the 
community.  The  coordinates  for 
Channel  251C1  at  Titusville  are  North 
Latitude  28-35-00  and  West  Longitude 
80-34-10. 

DATES:  Comments  must  be  filed  on  or 
before  November  18, 1993,  and  reply 
comments  on  or  before  December  3, 
1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Bradford  D.  Carey,  Hardy  & 
Carey,  111  Veterans  Blvd.,  suite  255, 
Metairie,  LA  70005  (Attorney  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-255,  adopted  September  22, 1993, 
and  released  September  30, 1993.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street  NW.,  Washington,  DC.  "rhe 
complete  text  of  this  decision  may  also 
be  purchased  fi'om  the  Commission’s 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 

3800, 1919  M  Street  NW.,  room  246,  or 
2100  M  Street  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
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Commission  proceedings,  such  as  this 
one,  which  involve  chapel  allotments. 
See  47  CFR  1.1204(b)  fm:  rules 
governing  permissible  ex  parte  contacts. 

For  iniormation  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73: 

Radio  broadcasting. 

Federal  Commimications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch.  Policy 
and  Buies  Division,  Mass  Media  Bureau. 

[FR  Doc  93-24852  Filed  10-8-93;  8:45  a.m.] 
BIUMO  CODE  Sns-Ot-M 

47  CFR  Part  73 

[MM  Docket  Ho.  93-259,  Rm-8341] 

Radio  Broadcasting  Services;  Earle, 

AR 

AGENCY:  Federal  Commimications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  docummit  requests 
comments  on  a  petition  for  remaking 
filed  on  behalf  of  Earle  Broadcasting, 
requesting  the  allotment  of  FM  Channel 
234C3  to  Earle,  Aricansas,  as  that 
community’s  &st  local  aural 
transmission  service.  Coordinates  used 
for  this  proposal  are  35-18-46  and  90- 
33-04. 

DATES:  Comments  must  be  filed  on  or 
before  November  18. 1993,  and  reply 
comments  on  or  before  December  3, 
1993. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  adcfition  to 
filing  comments  with  the  FOC, 
interested  parties  should  serve  the 
petitioner’s  counsel,  as  follows;  Riley  M. 
Murphy,  Esq.,  1100  Poydras  Street,  suite 
2590,  New  (jrieans,  LA  70163-2590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rulemaking,  MM  Docket  No. 
93-259,  adopted  September  17, 1993, 
and  released  September  30, 1993.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC’s  Reference  Center  (Room  239) 

1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission’s  copy  contractors, 
International  Transcription  Service, 

Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  suite  140,  Washington,  DC  20037. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rulemaking  is  issued  until  the  matter  is 
no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  omtacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Qxnmission. 
Victoria  M.  McCauley, 

Assistant  Chief,  AUocadone  Brandt,  Policy 
and  Rules  DMdon,  Maes  Media  Bureau. 

[FR  Doc.  93-24849  PUed  10-8-93;  8:45  am) 
BSjjNa  CODE  trta-oi-«i 

47  CFR  Part  73 

[MM  Dochat  No.  93-360,  Rl*-03ei] 

Radio  Broadcasting  Ssrvlces; 

Fahrviaw,  PA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  request 
comments  on  a  petition  filed  by  KDC, 
Inc.  seeking  the  allotment  of  Channel 
298A  to  Fairview,  Pennsylvania,  as  the 
community’s  first  local  aural 
transmission  service.  Channel  298A  can 
be  allotted  to  Fairview  in  compliance 
with  the  Commission’s  minimum 
distance  separation  requirements,  with 
respect  to  domestic  allotments,  without 
the  imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  42-01-48 
and  West  Longitude  80-15-12.  The 
allotment  woidd  be  short-spaced  to 
vacant  Channel  298A.  Welland,  Ontario, 
and  Channel  298A,  Stratford,  Ontario, 
Canada.  However,  the  staff  has 
determined  that  the  Fairview  station  can 
limit  its  power  in  the  direction  of  these 
two  communities  so  as  to  avoid  any 
prohibited  overlap.  Canadian 
concurrence  is  required  since  Fairview 
is  located  within  320  kilometers  (200 
miles)  of  the  U.S.-Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  November  18, 1993,  and  reply 
comments  on  or  before  December  3, 
1993. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serv'e  the 


petitioner,  or  its  counsel  or  consultant, 
as  follows:  Allan  G.  Moskowitz,  Esq., 
Kaye.  Scholer,  Fierman,  Hays  k 
Handler,  The  McPherson  Building,  901 
Fifteenth  Street,  NW..  suite  1100, 
Washington.  DC  20005-2327  (Counsel 
to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202)  634-8530. 

SUPPLBCNTARY  MFORMATION:  This  Is  a 
synopsis  of  the  Commissiim’s  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-250,  adopted  September  17, 1993, 
and  released  September  30, 1993.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street,  NW.,  Washington,  DC  The- 
complete  text  of  this  d^dsion  may  also 
be  purchased  from  the  Commission’s 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW..  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Aet  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involved  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Federal  Communications  Commission. 
Victoria  M.  McCauley, 

Assistant  Chief,  Allocations  Branch,  Policy 
and  Rules  Division,  Mass  Media  Bureau. 

[FR  Dot  93-24850  Filed  10-8-93;  8:45  ami 
BUimO  COOE  S712-(n-M 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  37 
[Docket  49173;  Notice  93-21] 

RIN  210S-AC00 

Transportation  for  IncHvtduals  With 
Disabilities;  Accessibility  of  Over>the- 
Road  Buses 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Advance  notice  of  proposed  . 
rulemaking  (ANPRM). 
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summary:  The  Department  is  seeking 
responses  to  a  number  of  questions 
concerning  requirements  for  the 
accessibility  of  over-the-road  buses 
(OTRBs).  Recently,  the  Office  of 
Technology  Assessment  (OTA)  issued  a 
report  on  this  subject,  which  the 
Department  is  required  to  consider  as  it 
drafts  OTRB  access  rules.  Before  making 
regulatory  proposals,  the  Department 
wishes  to  receive  the  views  of  interested 
persons  on  issues  raised  by  the  OTA 
report  and  the  Department’s  thinking 
about  OTRB  accessibility. 

DATES:  Comments  are  requested  by 
November  26, 1993.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Comments  should  be  sent, 
preferably  in  triplicate,  to  Docket  Clerk, 
Docket  No.  49173,  Department  of 
Transportation,  400  7th  Street,  SW., 
room  4107,  Washington.  DC,  20590. 
Comments  will  be  available  for 
inspection  at  this  address  fi'om  9  a.m.  to 
5:30  p.m.,  Monday  through  Friday. 
Commenters  who  wish  the  receipt  of 
their  comments  to  be  acknowledged 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will  date- 
stamp  the  postcard  and  mail  it  back  to 
the  commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby.  Deputy  Assistant 
General  Coimsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  7th  Street,  SW., 
room  10424,  Washington,  DC,  20590. 
(202)  366-9306  (voice);  (202)  755-7687 
(TDD),  or  Ira  Laster,  Office  of 
Transportation  Regulatory  Affairs,  same 
street  address,  room  9217,  (202)  366- 
4859. 

SUPPLEMENTARY  INFORMATION: 
Rulemaking  Process 

This  ANPRM  is  the  first  of  several 
actions  that  are  intended  to  result,  by 
May  16, 1994,  in  the  issuance  of  final 
Department  of  Transportation  (DOT) 
rules  and  final  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  accessibility 
guidelines  to  implement  Americans 
with  Disabilities  Act  (ADA) 
requirements  that  apply  to  OTRBs.  The 
next  action  will  be  a  workshop, 
sponsored  jointly  by  the  two  agencies, 
to  bring  key  parties  together  to  discuss 
issues  related  to  OTRB  accessibility. 
This  workshop,  which  will  be  open  to 
the  public,  will  take  place  OctoW  21- 
22, 1993,  in  the  third  floor  training  room 
of  the  President’s  Committee  on 
Employment  of  People  with  Disabilities. 
'The  address  of  the  ^sident’s 


Committee’s  offices  is  1331  F.  Street, 

NW.,  Washington.  DC  20004-1107. 

*1110  two  agencies  have  tentatively 
scheduled  for  January  1994  the 
publication  of  a  joint  notice  of  proposed 
rulemaking  (NPRM)  to  propose 
guidelines  and  standards  for  accessible 
OTRBs.  'The  Department  also  tentatively 
plans  to  publish  a  separate  NPRM 
concerning  OTRB  service  requirements 
in  January  1994.  Following  the  review 
of  comments,  the  agencies  intend  to 
publish  final  rules  based  on  each  of 
these  NPRMs  in  May  1994. 

Statutory  Requirements 

For  purposes  of  the  Americans  with 
Disabilities  Act  (ADA),  an  OTRB  is  “a 
bus  characterized  by  an  elevated 
passenger  deck  located  over  a  baggage 

compartment”  (sec.  301(5)).  'The  _ 

Department’s  ADA  regulation  (49  CFR 
37.3)  repeats  this  definition  without 
change.  OTRBs  are  a  familiar  type  of  bus 
used  by  Greyhoimd  and  other  fixed- 
route  intercity  bus  carriers  as  well  as 
charter  and  tour  operators. 

Section  304(b)(3)  of  the  ADA  requires 
private  providers  of  specified  public 
transportation  service  who  are  primarily 
engaged  in  the  business  of  transporting 
people,  and  whose  operations  affect 
commerce,  to  purchase  accessible 
vehicles  in  certain  circumstances. 

Under  this  section,  most  new  vehicles — 
but  not  O’TRBs — purchased  for  use  in 
fixed  route  service  must  be  accessible  to 
individuals  with  disabilities,  including 
wheelchair  users.  If  a  new  vehicle 
subject  to  the  reqmrements  of  section 
304(b)(3)  is  to  be  used  in  demand 
responsive  service,  the  entity  may 
purchase  an  inaccessible  vehicle  if  the 
provider’s  system,  when  viewed  in  its 
entirety,  provides  a  level  of  service  to 
individuals  with  disabilities,  including 
wheelchair  users,  that  is  equivalent  to 
the  level  of  service  provid^  to  the 
general  public.  ’The  requirements  of 
section  304(b)(3)  do  not  apply,  in  any 
case,  to  used  vehicles. 

Instead  of  being  subject  to  section 
304(b)(3),  OTRBs  are  covered  by  section 
304(b)(4)(A).  This  provision  prohibits 
“the  purchase  or  lease  by  such  entity 
[i.e.,  a  private  entity  primeuily  engaged 
in  the  business  of  transporting  people 
and  whose  operations  affect  commerce] 
of  an  over-the-road  bus  which  does  not 
comply  with  the  regulations  issued 
under  section  306(a)(2).”  (Section 
302(b)(2)(D)(ii)(I)  of  the  ADA  applies 
this  same  requirement  to  private  entities 
who  are  not  primarily  engaged  in  the 
business  of  transporting  people.  None  of 
the  provisions  under  discussion  apply 
to  public  entities,  whose  vehicle 
purchases — ^wheffier  of  OTRBs  or  other 


buses — ^must  be  accessible  as  provided 
in  Title  n  of  the  ADA.) 

Section  306(a)(2)  requires  the 
Department  to  issue  two  sets  of 
regulations — interim  requirements  and 
final  requirements— concerning  OTRB 
service.  The  interim  requirements  must 
“require  each  private  entity  which  uses 
an  over-the-road  bus  to  provide 
transportation  to  individuals  to  provide 
accessibility  to  such  bus.”  However,  the 
interim  rule  may  not  require  either 
structural  changes  in  buses  to  provide 
accessibility  to  wheelchair  users  or  the 
purchase  of  boarding  assistance  devices. 
The  Department’s  September  6, 1991, 
ADA  rule  established  these  interim 
requirements  (49  CFR  section  37.169). 
’The  interim  requirements,  which  are 
now  in  effect,  require  boarding 
assistance  and  accommodation  of 
wheelchairs  for  passengers  with 
mobility  impairments. 

In  section  305  of  the  ADA,  Congress 
directed  the  Office  of  Technology 
Assessment  (OTA)  to  study 

(1)  The  access  needs  of  individuals  with 
disabilities  to  over-the-road  buses  and  over- 
the-road  bus  service;  and 

(2)  The  most  cost-effective  methods  for 
providing  access  to  over-the-road  buses  and 
over-the-road  bus  service  to  individuals  with 
disabilities,  through  all  forms  of  boarding 
options. 

The  contents  of  the  study  were  to 
include  the  demand  for  OTRB  service 
by  individuals  with  disabilities,  the 
degree  to  which  such  service  was 
already  accessible,  the  effectiveness  of 
various  methods  of  providing 
accessibility,  the  cost  of  providing 
accessible  buses  and  service,  possible 
design  changes  (including  restrooms 
that  do  not  result  in  a  loss  of  seating 
capacity),  and  the  impact  of  accessible 
service  on  the  continuation  of  over-the- 
road  service,  especially  to  rural 
communities.  OTA  published  its  study 
on  May  16, 1993, 

Section  306(a)(2)(B)  provides  that  not 
later  than  one  year  after  the  date  of  the 
OTA  study,  the  Department  must  issue 
regulations  to  carry  out  sections 
304(b)(4)  and  302^)(2)(D)(ii).  cited 
above.  These  final  requirements,  “taking 
into  account  the  purposes  of  the  study 
under  section  305  and  any 
recommendations  resulting  horn  such 
study,  [shall  require  1  each  private  entity 
which  uses  an  over-the-road  bus  to 
provide  transportation  to  individuals  to 
provide  accessibility  to  such  bus  to 
individuals  with  disabilities,  including 
individuals  who  use  wheelchairs.”  The 
statute  does  not  permit  the  regulations 
to  require  the  installation  of  restrooms 
in  OTRBs  if  doing  so  would  result  in  a 
loss  of  seating  capacity. 
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The  purpose  of  this  ANPRM  is  to  seek 
information  horn  interested  persons 
about  a  variety  of  questions  and  issues 
that  the  Department  must  face  as  it 
devises  regulations  to  comply  with 
section  306(a)(2)(B). 

The  OTA  Study 
Persons  who  want  a  copy  of  the 
complete  OTA  report  (entitled  “Access 
to  Over-the-Road  Buses  for  Persons  with 
Disabilities,"  S/N  052-003-01320-7) 
may  obtain  it  from 
New  Orders 

Si^rintendent  of  Public  Documents 
P.O.  Box  371954 
Pittsburgh.  PA  15250-7954 
The  cost  of  the  publication  is  $9.00 
(international  customers  must  add  25 
percent).  The  Superintendent  of  Public 
Dociiments  accepts  payment  by  check. 
Government  Printing  Office  Deposit 
Account,  or  Visa  or  MasterCard.  For  the 
information  of  readers,  we  are  reprinting 
below  an  extract  from  the  text  of  the 
Executive  Summary  of  the  OTA  study. 

In  Congressional  debate  over  the  ADA, 
particular  difficulty  developed  around  the 
issue  of  access  for  individuals  with 
disabilities  to  transportation  on  buses  with  a 
high  passenger  deck,  otherwise  known  as 
over-the-road  buses  (OTRBs).  OTRBs  are 
most  often  used  in  scheduled  service  that 
takes  passengers  from  city  to  city,  or  on  local 
and  regional  tours  and  charter  trips. 

Uncertain  about  the  feasibility  and  cost  of 
OTRB  accessibility  technologies.  Congress 
was  concerned  that  the  burden  of 
implementing  the  ADA  might  cripple  an 
already  struggling  industry,  and  dius  cause 
the  loss  of  intercity,  charter,  and  tour  bus 
service  for  many  citizens.  To  ensure  that 
regulations  issued  by  the  U.S.  Department  of 
Transportation  (DOT)  would  be  based  on 
accurate,  objective  information,  and  fully 
reflect  the  needs  of  both  the  bus  industry  and 
the  disability  community,  Congress  directed 
the  Office  of  Technology  Assessment  (OTA) 
to  study  this  issue,  with  emphasis  on  the 
demand  for  accessible  OTRB  service,  current 
and  potential  technologies,  costs  of 
implementation,  and  impact  on  the  industry. 

There  are  no  simple  answers  to  the  issue 
of  access  to  OTRBs.  OTA  identified  a  number 
of  positive  factors,  however,  that  could  lead 
to  workable  solutions.  A  variety  of 
technologies  are  now  available  and  more  are 
under  development.  Even  more  important  are 
the  desire  by  the  industry  to  provide 
accessible  service,  the  willingness  by 
disability  conununities  to  be  part  of  a  good- 
faith  process  that  may  take  years  to  reach  full 
accessibility,  and  the  growing  understanding 
by  all  participants  that  implementation  of  the 
ADA  will  mean  devising  specific  strategies 
over  time  to  meet  specific  needs. 

Regulatory  Milestones 

Within  1  year  of  the  release  of  this  study, 
DOT  must  issue  regulations  to  inform  OTRB 
operators  to  their  compliance  obligations 
under  the  ADA.  These  regulations  take  effect 
for  large  operators  in  )uly  1996  and  for  small 
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operators  in  July  1997,  although  the 
President  may  delay  implementation  for  up 
to  1  year.  The  conclusions  of  this  OTA  study, 
provided  to  Congress  and  DOT,  can  inform 
and  support  DOT  in  this  regulatory  process. 

What  Is  an  Accessible  OTRB? 

OTA  defines  an  accessible  OTRB  as  one 
that  allows  persons  with  disabilities  to  board 
and,  where  applicable,  remain  with  their 
wheelchair  or  other  mobility  aid  while 
riding,  with  only  minimal  assistance  from 
bus  company  personnel.  Accessible  OTRBs 
have 

•  Access  to  level-change  devices, 
including  lifts  or  ramps.  An  OTRB  without 
an  onbo^  level-change  device  is  accessible 
only  if  it  operates  primarily  at  stops 
equipped  with  level-change  devices. 

•  A  sufficiently  wide  door  to  acconunodate 
persons  with  mobility  impairments. 

•  Two  wheelchair  tie-downs  to  secure 
wheelchairs  and  their  users. 

•  Movable  arm  rests  on  some  aisle  seats. 

•  A  means  to  communicate  with  persons 
who  have  sensory  and  cognitive 
impairments,  both  on  and  off  the  bus. 

•  An  accessible  restroom  or  operational 
provisions  for  use  of  accessible  restroom 
facilities. 

•  Personnel  trained  in  both  equipment  use 
and  people  skills  (already  a  requirement 
under  DOT  regulations). 

How  Might  Accessible  Service  Be 
Implemented? 

The  ADA  specifies  that  accessibility  is 
based  in  as  OTRBs  are  purchased  or  leased 
y  private  transportation  providers;  no 
retrofitting  of  vehicles  is  required.  Since  the 
lifetime  of  an  OTRB  can  exceed  20  years, 
operators  may  take  that  long  or  longer  to  turn 
over  their  fleets  and  complete  the  phase  in 
of  accessible  OTRBs.  Several  variables  will 
affect  the  process: 

•  OTRB  service  providers  may  choose 
between  vehicle-based  and  station-based 
level-change  devices  as  best  suits  their 
service  patterns.  However,  more  complicated 
regulatory  strategies  will  be  required  for  the 
station-based  lift  approach,  because  a  bus 
without  a  level-change  device  onboard  is 
only  accessible  when  it  is  at  a  station  with 

a  level-change  device. 

•  Available  technologies  can  provide 
reliable  access.  Over  time,  design  and 
production  will  lead  to  technological 
improvements  and  reduced  costs.  New 
designs  are  under  development. 

•  The  area  in  which  technology  is  least 
able  to  offer  help  at  present  is  that  of 
accessible  onbo^d  restrooms.  However, 
access  to  restrooms  is  an  important  aspect  of 
accessible  service,  and  OTRB  operators  who 
choose  not  to  equip  vehicles  with  accessible 
restrooms  must  respond  to  this  need  in  some 
way,  presumably  with  suitably  frequent  stops 
at  accessible  facilities. 

•  The  ADA  imposes  different  standards  on 
“fixed-route”  and  “demand-responsive” 
transportation  services.  OTRBs  in  fixed-route 
service  follow  set  schedules;  demand- 
responsive  charter  and  tour  services  do  not. 
All  OTRBs  purchased  or  leased  for  fixed- 
route  service  must  be  accessible,  but 
demand-responsive  OTRB  systems  can  meet 
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ADA  standards  by  providing  enough 
accessible  OTRBs  to  accommodate  the 
demand. 

•  Reservation  systems  can  hasten  the 
implementation  of  accessible  service  before 
OTRB  systems  are  fully  accessible,  by 
allowing  passengers  to  notify  companies  of 
special  needs  and  by  providing  advance 
notice  to  make  accessible  equipment 
available.  However,  the  ADA  forbids  the  use 
of  reservation  systems  primarily  for  persons 
with  disabilities;  reservation  systems  must 
serve  all  riders. 

•  Oimpanies  without  a  reservation  system 
can  begin  compliance  by  publishing 
schedules  with  designations  of  routes  and 
times  that  are  served  by  accessible  vehicles, 
and,  for  the  routes  and  times  that  are  not 
accessible,  the  company  can  specify  that 
persons  call,  for  example,  24  hours  in 
advance  if,  and  only  if,  they  need  boarding 
assistance. 

How  Much  Will  It  Cost? 

•  OTA  calculates  that  the  additional  cost 
for  one  new  OTRB  to  be  outfitted  with 
accessibility  technologies  and  operated  over 
its  entire  lifetime  (of  roughly  20  years)  ranges 
from  $18,000  to  $40,000,  or  approximately  1 
percent  of  the  total  lifetime  capital  and 
operating  costs.  These  estimates  follow 
critical  financial  assumptions  made  by  OTA 
and,  as  with  all  estimates  of  future  cost,  there 
is  a  high  degree  of  uncertainty  [OTA’s  brief 
summary  of  its  cost  analysis,  reprinted  here, 
does  not  fully  reflect  OTA’s  assumptions  and 
calculations,  which  include  some  higher  cost 
scenarios.) 

•  Most  operators  will  not  purchase 
accessible  vehicles  until  sometime  after  the 
ADA  regulations  go  into  effect  in  1996-97,  so 
they  will  not  begin  to  incur  these  costs  for 
some  time.  As  operators  turn  over  their  fleet, 
the  cost  of  implementing  accessible  service 
will  rise  and  approach  approximately  1 
percent  of  the  total  operating  costs  only  when 
the  fleet  becomes  folly  accessible. 

•  Choice  in  purchasing  station-based  or 
onboard  level-change  devices  is  an  important 
factor  in  minimizing  costs.  For  example, 
operators  in  urbanized  areas  with  many 
express  buses  are  likely  to  benefit  from 
station-based  technologies,  whereas  operators 
in  rural  areas  with  many  stops  will  most 
likely  prefer  OTRBs  with  onboard  level- 
change  devices. 

What  Might  the  Impacts  Be? 

The  impacts  of  the  ADA  cannot  be 
predicted  with  any  certainty.  OTA  estimates 
the  most  likely  impacts  as  follows: 

OTRB  operators  providing  fixed-route 
service  will  face  capital  and  operating  costs 
in  implementing  the  ADA.  Since  many  OTRB 
operators  are  experiencing  financial 
difficulties,  already  they  are  concerned  about 
these  costs.  Some  fixed-route  providers  have 
said  that  they  may  reduce  service,  and  it  is 
conceivable  that  some  companies  already  in 
financial  trouble  could  choose  to  end  service. 
Charter  and  tour  operators  of  OTRBs  have 
somewhat  simpler  requirements  than  fixed- 
route  providers  under  the  ADA,  and,  as  their 
general  financial  situation  is  often  stronger 
than  that  of  fixed-route  OTRB  operators,  the 
cost  impact  should  be  less. 
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Rural  communitios.could  experience  a 
reduction  in  service,  but  it  is  not  possible  to 
predict  whether  this  will  actually  happen. 
Given  the  proprietary  nature  of  company  data 
and  the  decline  of  service  over  the 
decades  before  the  passage  of  the  ADA,  it 
may  be  impossible  to  isolate  the  effect  of 
ADA  compliance  on  nual  service — even  after 
the  fact — but  OTA  expects  the  effect  to  be 
marginal. 

Persons  tvith  disabilities  and  other 
passengers  foce  a  phase  in  of  full  accessibility 
that  could  last  as  long  as  20  years.  Thus,  for 
a  number  of  years,  carrying  of  riders  widi 
mobility  impairments  will  still  be  used  as  a 
method  of  boarding  assistance,  creating 
problems  for  both  the  riders  ami  OTRB 
persoimel.  Accessibility  costs  that  are  passed 
on  through  increased  fores  could  marginally 
reduce  ridership  by  those  now  using  OTRBs. 
However,  the  demand  for  OTRB  service  by 
persons  with  disabilities  will  most  likely 
increase  as  systems  become  truly  accessible 
and  the  population  ages. 

Questions 

While  the  OTA  study  examines  in 
depth  many  of  the  issues  concerned 
with  OTRB  accessibility,  the 
Elepartment  is  interested  in  receiving 
information  on  a  wide  variety  of  issues. 
We  will  consider  the  information  we 
receive  in  response  to  these  questions 
and  from  the  October  1993  workshop,  as 
well  as  the  OTA  findings  and 
recommendations,  as  we  work  to 
-  formulate  an  NPRM  to  carry  out  section 
306(a)(2)(B)  of  the  ADA  and  a  regulatory 
evaluation  for  that  NPRM. 

A.  Scope  of  Accessibility  Requirements 

The  joint  Access  Board-DOT  NPRM 
will  concern  the  guidelines  for  bus 
accessibility.  It  will  propose  answers  to 
the  question.  "What  does  an  accessible 
OTRB  look  like?”  The  Department’s 
separate  NPRM  on  accessible  OTRB 
service  will  address  issues  such  as  what 
requirements  bus  companies  should 
meet  for  acquiring  accessible  buses  and 
what  OTRB  service  requirements  should 
be  established.  It  is  the  Department’s 
responsibility  to  determine  the  scope  of 
accessibility  requirements  for  OTRB 
operators. 

The  OTA  study  ^^ppears  to  take  the 
legal  view  that,  under  the  ADA,  OTRBs 
must  be  subject  to  the  same 
requirements  as  other  large  buses 
operated  by  private  entities  primarily  in 
the  business  of  transporting  people.  In 
this  view,  for  example,  the  Elepartment 
would  be  compelled  to  require  that  all 
new  OTRBs  purchased  for  fixed-route 
service  be  accessible.  The  Department, 
while  required  to  take  OTA’s  views  and 
recommendations  into  account,  is  not 
bound  by  them.  Consequently,  the 
Department  is  authorize  to  consider 
whether,  for  example,  in  light  of  the 
industry’s  financial  circumstances,  less 


stringent  raqinremmits  could  be 
imposed  on  some  or  all  segments  of  the 
industry. 

1.  Should  the  requirements  the 
Department  imposes  in  its  regulations 
differ  in  any  respects  from  the 
requirements  imposed  on  other  private 
entities  primarily  engaged  in  the 
business  of  transporting  people? 

2.  Should  the  rule  require  that  all  new 
buses  to  be  used  for  fixed  route  service 
be  accessible?  For  demand  responsive 
service?  If  not,  should  there  be  an 
equivalent  service  standard  applying  to 
operators  before  they  can  purchase 
inaccessible  buses?  In  the  latter  case,  ^ 
vehicle  pooling  arrangements  feasible 
and  acceptable? 

3.  Should  the  rule  require  operators  to 
have  a  minimum  number  of  accessible 
vehicles  in  their  fleets?  Should  this  be 

a  fixed  number,  or  a  percentage,  or  be 
otherwise  dependent  on  the  total 
number  of  vehicles  in  the  fleet?  If  the 
operator  is  a  national  or  regional 
operator,  should  this  minimum  be  based 
on  the  operator’s  nationwide  fleet  or 
broken  down  into  limited  geographic 
areas?  Should  this  minimum  be 
required  to  be  reached  within  a  specific 
amount  of  time?  If  so.  what  number  of 
years  would  be  appropriate?  Should 
requirements  differ  for  fixed  route  and 
demand  responsive  operators?  If  the 
accessibility  requirement  does  not  apply 
to  used  buses  (as  is  the  case  for  other 
vehicles  covered  by  section  304  of  the 
ADA),  how  would  the  establishment  of 
a  specific  number  or  percentage  effect 
the  operator’s  current  policies  on 
purchase  of  used  vehicles? 

4.  Under  section  304  of  the  ADA, 
private  entities  primarily  in  the  business 
of  transporting  people  must  purchase 
accessible  new  vehicles  in  certain 
circumstances  (e.g.,  for  fixed  route 
service).  This  requirement  does  not 
apply  to  used  vehicles,  however.  If  this 
same  scheme  is  applied  to  OTRBs,  then 
some  operators  may  decide  not  to 
purchase  new  vehicles.  As  a  result,  the 
total  national  OTRB  fleet  may  become 
completely  accessible  only  very  slowly. 
This  has  particular  implications  for  the 
accessibility  of  interline  service  (e.g.,  if 
a  major  carrier  has  accessible  veUcles, 
but  a  small  interlining  carrier  does  not, 
then  a  passenger  with  a  disability  may 
be  unable  to  complete  his  or  her 
intended  trip).  How  can  this  problem 
best  be  addressed?  Should  all  carriers  be 
required  to  provide  some  accessible 
service,  or  equivalent  service?  Should 
the  Department  require  good  faith 
efforts  to  obtain  accessible  used  OTRBs 
(as  is  required  of  public  operators)? 

5.  Should  there  be  a  different  set  of 
rules  depending  on  the  size  of  an 
operator’s  fleet?  For  example,  £ue  there 


significant  operational  considerations 
for  a  company  that  has  a  few  buses,  as 
opposed  to  an  op>erator  with  a  few 
hundred  or  thousand  buses,  that  should 
make  the  regulations  different  for  these 
companies?  Where  should  the  break 
point  be,  and  what  should  the 
regulatory  differences  be?  (This  question 
also  is  relevant  to  the  timing  of 
regulations,  since  small  operators  have 
an  additional  year  to  come  into 
compliance,  under  the  statute.) 

6.  If  the  regulation  prescribes  different 
standards  based  on  the  type  of  service 
provided  (e.g.,  fixed  route  vs.  charter/ 
tour),  how  should  the  regulations 
address  operators  who  provide  both 
types  of  service? 

B.  Interim  Sendee  Requirements 

1.  It  is  likely  that  it  will  be  many  )rears 
before  all  OT^s,  or  even  a  majority  of 
OTRBs  in  providers’  fleets,  are 
accessible.  Should  the  Department 
require  providers  to  make  some  sort  of 
accessible  service  available  to 
passengers  with  disabilities  in  the 
meantime?  If  so,  what  kind  of  service 
should  be  required?  When  should  such 
service  be  implemented? 

2.  The  Department’s  existing  interim 
requirements  for  OTRB  service  require 
boarding  assistance  for  passengers  who 
request  it,  without  specifying  the  means. 
Boarding  assistance  could  be  provided 
by  use  of  boarding  chairs  or  direct  hand¬ 
carrying,  imder  these  interim 
requirements.  Under  the  new  rule, 
should  either  of  these  means  of 
providing  assistance  be  required  in 
instances  where  accessible  service  (e.g., 
employing  vehicle-based  or  station- 
based  lifts)  is  not  available?  Should  it  be 
discretionary  with  the  carrier?  Should  it 
be  prohibited,  given  the  problems  that  it 
may  create  for  both  passengers  and 
carrier  i)ersonnel?  Both  hand-carrying 
and  current  airline-style  boarding  chairs 
require  two  people  to  provide 
assistance.  How  would  operators 
address  the  need  for  personnel  to 
perform  this  service? 

3.  Dming  the  period  before  operators’ 
fleets  fully  meet  accessibility 
requirements,  it  has  been  suggested  that 
a  reservations  system  could  be  used  by 
passengers  with  disabilities  to  alert 
operators  that  accessible  service  will  be 
necessary.  Some  have  suggested  that  an 
“on-call”  accessible  bus  system  would 
be  a  good  idea.  On  the  other  hand,  OTA 
said,  and  others  have  argued,  that  the 
ADA  would  not  permit  requiring 
persons  with  disabilities  to  use  a 
reservation  system  if  other  passengers 
are  not  also  required  to  use  it.  That  is, 
if  passengers  in  general  can  be 
accomm^ated  on  a  "si>ace  available” 
basis  by  showing  up  at  the  terminal,  the 
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ADA  would  require  that  same  flexibility 
of  service  to  apply  to  passengers  with 
disabilities.  The  Department  seeks 
comments  on  this  issue.  Would  an  “on- 
call”  system  specifically  for  passengers 
with  disabilities  be  appropriate  as  part 
of  an  "interim”  system  even  if  not 
appropriate  on  a  permanent  basis? 

C.  Operational  and  Fleet  Composition 
Issues 

1.  What  load  factors  do  fixed-route 
operators  have  for  various  kinds  of 
service  at  various  times  (e.g.,  average 
weekdays,  Friday  nights,  nights  before 
and  evenings  of  holidays,  various 
seasons  etc.) 

2.  What  are  carriers’  policies  for 
accommodating  extra  passengers  when 
scheduled  buses  are  full?  For  example, 
do  carriers  add  extra  buses?  If  so,  how 
many  extra  passengers  must  be  waiting 
before  an  extra  bus  is  added?  Is  there  a 
difference  between  how  extra 
passengers  are  handled  at  a  terminal 
and  at  some  en  route  pickup  point?  Do 
carriers’  practices  in  this  regard  depend 
on  equipment  availability  at  a  given 
time  and  place,  or  is  there  a  policy  of 
always  making  an  extra  bus  available 
when  needed  for  a  given  number  of 
passengers? 

3.  If  the  first  available  OTRB  cannot 
accommodate  a  wheelchair  user  (e.g.,  all 
securement  locations  are  occupied), 
what,  if  any,  “back-up”  service  should 
be  required?  Should  the  operator 
provide  another  accessible  OTRB?  Is 
equivalent  service  in  another  type  of 
vehicle  acceptable?  What  constitutes  a 
reasonable  waiting  time  for  the 
passenger  to  receive  service  in  a  back¬ 
up  or  alternative  vehicle? 

4.  What  percentage  of  trips  involve 
interlining?  How,  if  at  all,  would  the 
introduction  of  accessible  buses  affect 
interlining? 

5.  What  is  the  breakdown  of  the  types 
of  stops/stations  (e.g.,  terminals. 
Interstate  highway  rest  stops, 
restaurants,  retail  stores,  flag  stops  etc.), 
in  terms  of  numbers  and  percentages? 

6.  Charter  tour  operations  sometimes 
provide  “tour  guide”  services,  in  which 
an  employee  provides  information  about 
points  of  interest,  etc.  Should  the 
Department  propose  requirements  to 
provide  these  services  in  ways  which 
are  available  to  persons  with  hearing 
impairments?  If  so,  what  means  are 
preferable?  What  would  the  cost  be? 

7.  Should  drivers  bo  required  to  cycle 
lifts  before  leaving  on  a  trip?  If  lifts 
malfunction,  what  should  the  driver  or 
bus  company  do?  Hov/  should  service 
be  provided  to  passengers  who  may  be 
unable  to  be  served  because  of  a  broken 
lift  (especially  if  the  passenger  is 
already  on  board)? 


8.  How  are  people  needing  special 
accommodations  other  than  assistance 
with  mobility  (e.g.,  users  of  oxygen  or 
respirators)  currently  handled  on 
OTOBs  providing  fixed  route  or  charter 
service?  What  should  requirements  be 
for  serving  such  passengers? 

9.  If  the  main  aoor  is  used  to  board 
wheelchair  users  and  other  passengers, 
what  are  the  potential  impacts  on 
boarding  and  deboarding  times  and 
schedule  delays? 

10.  If  station-based  lifts  are  used  in 
lieu  of  vehicle-based  lifts,  how  many 
personnel  are  needed  to  deploy  and 
operate  these  lifts?  How  long  does  it 
t^e  to  get  on  or  off  an  OTRB  using  a 
station-based  lift,  compared  with  a 
vehicle-based  lift?  What  is  the 
availability  and  cost  of  station-based 
lifts  (purchase  price  and  operation/ 
maintenance  costs)?  Please  estimate 
annual  production  of  these  units.  We 
request  that  users  and  manufacturers 
provide  data  supporting  their  responses 
to  these  questions. 

11.  How  would  persons  with 
disabilities  best  be  deboarded  in  an 
emergency  that  prevented  the  lift  from 
operating  (e.g.,  an  accident  that  caused 
the  lift  to  jam)?  Should  buses  carry  any 
particular  sort  of  equipment  to  assist  in 
this  situation?  If  so,  what  equipment 
should  be  required? 

12.  Are  station-based  ramps  available 
that  could  be  used  for  boarding  and 
deboarding?  Do  they  (and  do  they  need 
to)  meet  ADA  ramp  slope 
specifications? 

D.  Lavatories  and  Best  Stops 

1.  The  OTA  report  indicates  that 
installation  of  current  on-board 
accessible  lavatory  modules  on  OTRB’s 
will  result  in  the  loss  of  seating 
capacity.  Are  there  operational  ways  of 
minimizing  potential  seat  loss  for  these 
units? 

2.  OTA  estimates  that  lavatory 
modules  they  studied  cause  a  loss  of  3- 
7  seats  on  OTRBs.  What  would  be  the 
economic  effects  of  such  a  reduction  in 
seating  capacity  on  particular 
companies?  On  industry  segments  (e.g., 
long  haul  fixed  route,  short  haul  fixed 
route  service,  charter/tour  service)?  On 
the  industry  as  a  whole? 

3.  The  economic  effects  of  a  reduction 
in  seating  capacity  caused  by 
installation  of  accessible  lavatories 
would  appear  to  depend,  to  some 
extent,  on  vehicle  load  factors.  That  is, 
if  a  bus  now  carries  an  average  of  20 
persons  per  trip,  the  revenue  the  bus 
generates  for  its  owner  would  be 
unaffected  if  the  seating  capacity 
dropped  from  47  to  42.  On  the  other 
hand,  if  that  same  bus  carries  an  average 
of  45  persons  per  trip,  the  reduction  on 


seating  capacity  would  have  a  revenue 
impact.  Is  this  a  fair  assumption?  With 
this  in  mind,  what  currently  are  the  load 
factors  for  particular  companies, 
industry  segments,  the  entire  industry? 

4.  Could  the  economic  eflects  of  any 
such  reductions,  especially  at  peak 
travel  times,  be  mitigated  by  the 
provision  of  alternative  transportation 
services  for  able-bodied  passengers? 

That  is,  if  what  otherwise  would  be  a 
full  bus  could,  because  it  had  an 
accessible  lavatory,  carry  only  42 
passengers,  a  van  might  be  made 
available  for  the  five  “excess” 
passengers,  presumably  at  lower  capital 
and  operating  costs  than  an  additional 
full  size  bus.  Is  such  an  alternative 
practical?  Could  the  “excess” 
passengers  be  acconunodated  in  the 
same  maimer  currently  used  to 
accommodate  passengers  in  excess  of 
bus  capacity? 

5.  The  most  obvious  means  of 
ensuring  access  by  persons  with 
mobility  impairments  to  rest  room 
services,  in  the  absence  of  on-board 
accessible  lavatories,  is  to  make  rest 
stops  at  facilities  with  accessible 
restrooms.  Currently,  at  what  intervals 
are  rest  stops  provided?  How  long  are 
the  stops?  Please  provide  data  to 
support  estimates. 

6.  From  the  point  of  view  of 
passengers  who  use  wheelchairs  (as 
well  as  in  terms  of  the  convenience  of 
other  passengers),  at  what  intervals 
should  rest  stops  be  made  (e.g.,  2  hours. 

3  hours,  4  hours,  on  request)  and  how 
long  should  they  be?  What  is  the 
estimated  time  for  a  passenger  to  use  a 
lift  to  get  on  and  off  an  OTI&?  We 
would  request  data  on  this  point 
particularly  fi’om  operators  who  now 
provide  accessible  service. 

7.  At  the  present  time,  what  are  the 
mean  and  median  stage  lengths  of  fixed 
route  OTRB  service?  Do  stage  lengths 
differ  on  “express”  service  from  stage 
lengths  on  non-  “express”  or  “local” 
service?  What  percentage  of  runs,  and  of 
passengers,  are  represented  by 
“express”  trips  with  longer  stage 
lengths?  What  effects  would  rest  stops 
of  various  intervals  and  lengths  have  on 
service  of  this  kind? 

8.  It  appears  likely  that  charter/tour 
operators  (i.e.,  carriers  who  operate 
demand  responsive  service)  may  have 
more  flexibility  in  choosing  rest  stops, 
as  well  as  foreknowledge  of  whether  a 
given  trip  will  include  persons  with 
mobility  impairments.  What  problems, 
if  any,  would  charter/tour  operators 
have  in  ensuring  availability  of 
accessible  rest  stops  to  passengers? 

9.  A  necessary  condition  of  using  rest 
stops  as  the  means  of  making  rest  rooms 
available  to  passengers  with  disabilities 
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is  die  presence  of  accessible  rest  room 
facilities,  with  an  accessible  pathway, 
along  the  route.  What  problems  have 
operators  had  in  finding  accessible  rest 
stops? 

10.  It  is  likely  to  be  some  years  before 
OTRB  fleets  are  composed  largely  or 
wholly  of  accessible  buses.  Pending  that 
time  (even  if  accessible  lavatories  are 
required  on  new  OTRBs),  should  bus 
operators  be  required  to  stop  only  at 
accessible  rest  stop  locations? 

11.  Suppose  that  there  are  a  limited 
number  of  fixed  routes  (e.g.,  long 
express  runs)  on  which  it  would  not  be 
feasible  (e.g.,  for  reasons  of  too-lengthy 
schedule  delays)  to  use  rest  stops  as  a 
means  of  providing  accessible  rest  room 
service  to  passengers  with  disabilities. 
Would  it  1^  practical,  and  consistent 
with  the  ADA,  to  use  on-call  accessible 
buses  with  accessible  on-board  rest 
rooms  to  provide  service  to  passengers 
with  disabilities  on  these  routes? 

E.  Training 

1.  Should  driver  training  be  required? 
Training  for  other  public  contact 
personnel?  How  much?  Should  there  be 
recurrent  as  well  as  initial  training? 

What  training  with  respect  to 
accommodating  passengers  with 
disabilities  do  drivers  and  other 
company  personnel  now  receive? 

2.  The  training  would  probably 
include  information  on  the  proper  and 
safe  operation  of  vehicle-bome  lifts,  as 
well  as  on  the  use  of  securement 
devices.  If  station-based  or  wayside  lifts 
are  used,  should  the  operator  ensure 
that  its  drivers  are  familiar  with  the 
various  types  of  lifts  on  particular 
routes?  If  not.  who  would  be  responsible 
for  their  proper  operation? 

3.  Shomd  drivers  have  sensitivity 
training,  in  order  to  respond 
appropriately  to  passengers  with 
disabilities?  What  other  areas,  if  any. 
should  training  cover? 

4.  What  wrill  the  costs  of  training  be? 
What  is  the  average  cost  per  hour  of 
training  bus  drivers  or  other  personnel 
involv^? 

F.  Economic  Issues 

1.  Some  carriers  may  typically  buy 
only  new  or  only  used  buses.  We  solicit 
information  on  carriers’  purchasing 
practices.  In  die  last  10  years,  how  many 
new  and  how  many  used  buses  have 
you  purchased?  Is  there  a  percentage 
increase  in  the  cost  of  a  new  bus  d»t 
would  cause  you  to  change  current 
purchasing  practices? 

2.  What  means  do  carriers  use  to 
finance  the  purchase  of  newly  acquired 
vehicles? 

3.  Carriers  probably  use  different 
approaches  for  depreciating  and/or 


amortizing  the  costs  of  buses.  What  are 
these  methods?  Would  they  change  if 
requirements  for  accessibility  features 
increased  the  cost  of  a  new  bus  by  a 
given  percentage  (e.g..  5-10  percent)? 

4.  To  what  degree  is  the  purchase 
price  of  a  used  OTRB  a  function  of  age, 
versus  other  factors  such  as  condition 
and  number  of  miles  driven?  What  is 
the  price  range  for  used  OTRBs? 

5.  Some  carriers  provide  a  mix  of 
service  (e.g..  fixed  route  intercity 
passenger  services,  cdiarter  or  tour 
services,  package  express).  What  are 
carriers’  gross  rei^ues  and  net  income 
by  type  of  service?  How  sensitive  is  the 
demand  for  these  services  to  price 
increases? 

6.  Is  20  years  the  life  expectancy,  on 
average,  of  all  OTRBs,  or  does  this  difler 
by  manufacture'?  What  is  the  average 
amount  of  time  that  initial  purchasers 
tend  to  keep  new  OTRBs  before  resale? 

7.  If  manufacturers  sell  both 
inaccessible  and  accessible  buses, 
would  making  both  designs  impose 
significant  costs  on  manufacturers, 
above  the  cost  of  making  only  accessible 
buses? 

8.  How  does  the  industry  determine 
price  per  seat?  What  is  the  estimated 
price  per  seat  in  particular  companies, 
industry  segments,  and  the  industry  as 
a  whole? 

Issued  this  30th  day  of  September,  1993,  at 
Washington,  DC 
Federico  Pena, 

Secretary  of  Transportation. 

(FR  Doc.  93-24865  Filed  l(>-8-93;  6:45  am] 
BILUNO  CODE  4»i»-aa-p 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  101B-AB75  and  1018-AC09 

Endangered  and  Threatened  Wildlife 
and  Plants;  Thirty-Day  Extension  on 
the  Propos^  Rule  To  List  the  Northern 
Copperbelly  Water  Snake  ^lerodia 
Er^rogaster  NeglectiO  and  the  Lake 
Erie  Water  Snake  (Nerodia  Sipendon 
Insularum)  as  Threatened 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  notice  of 
extension  of  comment  period  and  public 
hearing  request  deadline. 

SUMMARY:  Tlie  U.S.  Fish  and  Wildlife 
Service  (Service)  extends  for  30  days  the 
period  during  which  it  will  accept 
comments  ai^  requests  for  public 
hearings  on  two  proposed  rules  to  list 


the  northern  copperbelly  water  snake 
[Nerodia  erythrogaster  negiecta)  (58  FR 
43860-43863,  August  18, 1993)  and  the 
Lake  Erie  water  snake  [Nerodia 
sipendon  insularum)  (58  FR  43857- 
43860,  August  18, 1993)  as  threatened 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended.  The  Service 
believes  a  number  of  parties  interested 
in  these  proposed  listings  may  not  have 
received  notice  of  the  proposals  in 
sufficient  time  to  submit  cconments  or 
request  public  hearings  during  the 
original  comment  periods.  Tim 
extension  will  provide  sufficient  time 
for  comment  preparation  and 
submission  of  requests  for  public 
hearings. 

DATES:  This  extension  will  result  in  the 
comment  period  for  both  proposals 
ending  on  November  16, 1993.  The 
public  hearing  request  period  will  end 
on  November  4, 1993,  for  both 
proposals. 

ADDRESSES:  Comments  and  public 
hearing  requests  should  be  submitted  to 
the  address  below.  The  complete  files 
for  these  proposals  are  available  for 
inspection,  by  appointment,  during 
normal  business  hours,  at  the  Twin 
Cities  Regional  Office,  U.S.  Fish  and 
Wildlife  Service,  Division  of 
Endangered  Species,  Whipple  Federal 
Building,  1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terence  J.  Miller,  Acting  Chief,  Division 
of  Endai^ered  Species,  at  the  above 
address  (telephone  612/725-3276). 

SUPPLEMENTARY  INFORMATION: 
Background 

These  two  snakes  have  been  proposed 
for  listing  as  threatened  species  due  to 
strong  evidence  that  their  range  and 
numbers  have  declined  dramatically, 
primarily  as  a  result  of  the  destruction 
of  their  habitats,  and  that  the  threats  to 
their  habitats  and  to  the  snakes 
themselves  are  continuing.  The  northern 
copperbelly  water  snake  now  persists  in 
isolated  populations  in  southern 
Michigan  and  adjacent  Indiana  and 
Ohio,  southern  Indiana,  southeastern 
Illinois,  and  adjacent  Kentucky.  It 
occupies  lowland  swamps  and  adjacent 
wooded  and  upland  areas.  The  Lake 
Erie  water  snalm  is  now  found  only  on 
a  portion  of  the  limestone  island 
archipelago  of  western  Lake  Erie:  the 
mainland  pteninsula  between  Catawba 
and  Marblehead,  Ohio;  and  Ft.  Pelee, 
Ontario.  Its  habitat  is  the  rodey 
shoreline  and  adjacent  waters  of  Lake 
Erie. 

Since  the  publication  of  the  August 
18, 1993,  proposal  to  list  these  two 
snakes  as  threatened  species,  the 
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Service  has  been  attempting  to  cxmtact 
owners  of  property  upon  which  these 
snakes  are  believed  to  exist.  The  Service 
has  also  been  contacting  the  maior 
national,  regional,  and  state 
herpetological  organizations;  county, 
state,  and  Federal  governmental 
agencies  having  activities  in  these  areas; 
and  Congressional  representatives  £rom 
these  locations  to  notify  them  of  the 
proposals  and  their  potential  effects. 
However,  the  Service  believes  a 
significant  number  of  interested  and 
affected  parties  may  not  have  received 
notification  in  time  for  them  to  review 
the  proposal  and  submit  comments  or 
requests  for  public  hearings.  The 


Service  considers  input  from  all 
interested  and  affected  parties  to  bq  a 
vital  component  of  the  listing  process. 
Therefore,  the  Service  is  providing 
additional  opportunity  for  all  parties  to 
prepare  and  submit  comments  on  the 
proposal  and  to  request  public  hearings. 

Author 

The  author  of  this  notice  is  Ronald  L. 
Reknider.  U.S.  Fish  and  Wildlife 
Service,  Division  of  Endangered 
Species,  Whipple  Federal  Building.  1 
Federal  Drive,  Fort  Snelling,  Minnesota 
55111-4056. 


Authority 

Authority:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1543;  16  U.S.C  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  October  5. 1993. 

Thomas  J.  Kerze, 

Acting  Begional  Director. 

[FR  Doc.  93-24919  Filed  10-6-93;  8:45  am] 
BILUNG  CODE  431fr-6S-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  niles  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearbigs  and  investigations, 
committee  meetings,  agency  decisions  and 
mllngs,  delegatiorts  of  authority,  filing  of 
petitions  arxl  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Offics  of  the  Secretary 

Meat  Import  Limitations;  Fourth 
Quarterly  Estimate 

Public  Law  88—482,  enacted  August 
22, 1964,  as  amended  by  Public  Law  96- 
177,  public  Law  100-418,  and  Public 
Law  100-449  (hereinafter  referred  to  as 
the  "Act”),  provides  for  limiting  the 
quantity  of  ^sh,  chilled,  or  frozen  meat 
of  bovine,  sheep  except  lamb,  and  goats; 
and  processed  meat  of  beef  or  veal 
(Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00, 
0201.20.20,  0201.20.40,  0201.20.60, 
0201.30.20,  0201.30.40,  0201.30.60, 
0202.10.00,  0202.20.20,  0202.20.40, 
0202.20.60,  0202.30.20,  0202.30.40, 
0202.30.60,  0204.21.00, 0204.22.40 
0204.23.40,  0204.41.00,  0204.42.40, 
0204.43.40,  and  0204.50.00),  other  than 
products  of  Canda,  which  may  be 
imported  into  the  United  States  in  any 
calendar  year.  Such  limitations  are  to  be 
imposed  when  the  Secretary  of 
A^culture  estimates  that  imports  of 
articles,  other  than  products  of  Canada, 
provided  for  in  harmonized  Tariff 
Schedule  of  the  United  States 
subheadings  0201.10.00, 0201.20.40, 
0201.20.60,  0201.30.40,  0201.30.60, 
0202.20.40,  0202.20.60, 0202.30.40, 
0202.30.60,  0204.21.00,  0204.22.40, 
0204.23.40,  0204.41.00, 0204.42.40, 
0204.43.40,  and  0204.50.00  (hereinafter 
referred  to  as  "meat  articles”),  in  the 
absence  of  limitations  imder  the  Act 
during  such  calendar  year,  would  equal 
or  exceed  110  percent  of  the  estimated 
aggregate  quantity  of  meat  articles 
prescribed  for  calendar  year  1993  by 
section  2(c)  as  adjusted  imder  section 
2(d)  of  the  Act 
As  announced  in  the  Notice 
published  in  the  Federal  Register  on 
January  6, 1993  (58  FR  536),  the 
estimated  aggregate  quantity  of  meat 
articles  other  tb^  piquets  of  Canada 
prescribed  by  section  2(c)  as  adjusted  by 


section  2(d)  of  the  Act  for  calendar  year 
1993  is  1,144.7  million  pounds. 

In  accordance  with  the  reouirements 
of  the  Act,  I  have  determined  that  the 
fourth  quarterly  estimate  of  the 
aggregate  quantity  of  meat  articles  other 
than  products  of  Canada  which  would, 
in  the  absence  of  limitations  under  the 
Act,  be  imported  during  calendar  year 
1993  is  1,259.1  million  poimds. 

Done  at  Washington,  DC,  this  28th  day  of 
September  1993. 

Mike  Espy, 

Secretary  of  Agriculture. 

[FR  Doc.  93-24880  Filed  10-8-93;  8:45  am] 
BIUJNO  cooe  3410-1(MI 

Forest  Service 

Savant  Sage  Resource  Area,  Idaho 
Panhandle  National  Forests,  Kootenai 
County,  ID 

ACTION:  Notice  of  Availability  of  the 
Draft  Environmental  Impact  Statement 
for  proposed  activities  in  the  Savant 
Sage  Resource  Area. 

DATES:  The  comment  period  on  this 
draft  environmental  impact  statement 
ends  November  26, 1993. 

ADDRESSES:  Send  written  comments  to 
District  Ranger,  Feman  Ranger  District, 
2502  E.  Sherman  Avenue,  Coeur 
d’Alene,  ID  83814. 

FOR  FURTHER  mFORMATiON  CONTACT: 
Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Patrick  Sheridan. 
Planning  Staff  Officer,  Feman  Ranger 
District,  Idaho  Panhandle  National 
Forests,  2502  East  Sherman  Avenue, 
Coeur  d’Alene,  ID  83814.  Phone:  (208) 
769-3000. 

SUMMARY:  The  notice  is  hereby  given 
that  the  Forest  Service  has  prepared  a 
Draft  Environmental  Impact  Statement 
(EIS)  documenting  a  landscape-level 
approach  to  ecosytem  management  in 
the  Savant  Sage  Resource  Area.  The  area 
is  located  approximately  5  miles  east  of 
Athol,  Idaho,  and  is  approximately 
7,500  acres  in  size. 

Public  participation  is  important. 
People  may  visit  with  Forest  Service 
offideds  at  any  time  prior  to  the 
dedsion,  however,  it  is  very  important 
that  public  comment  be  made  available 
to  the  Forest  Service  during  review  of 
this  Draft  EIS.  After  a  45-day  public 
comment  period,  the  comments 


received  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  Final  Environmental 
Impact  Statement  (FEIS).  ’The  FEIS  is 
scheduled  to  be  completed  by  January, 
1994.  'The  Forest  Service  will  respond  to 
the  comments  received  in  the  FEIS. 

The  Distrid  Ranger  is  the  responsible 
offidal  for  this  EIS,  and  will  m^e  a 
dedsion  regarding  this  proposal 
considering  the  conunents  and 
responses,  environmental  consequences 
disused  in  the  FEIS,  and  applicable 
laws,  regulations,  and  polides.  *1110 
dedsion  and  reasons  for  the  dedsion 
will  be  documented  in  a  Record  of 
Dedsion.  - 

SUPPLEMENTARY  INFORMATION:  A  very 
specific  proposed  action  was  developed 
for  the  area,  and  induded  timber 
harvest  and  reforestation  activities, 
through  implementation  of  a  single 
timble  sale.  The  scope  of  the  proposed 
action  is  limited  to  timber  ha^esting, 
reforestation,  and  related  road 
construction  and  reconstruction 
activities.  During  development  of  the 
proposed  action  and  alternatives  to  the 
proposed  action,  emphasis  has  been 
placed  on  addressing  the  water  resource 
needs  and  visual  concerns  of  local 
residents. 

Five  alternatives  were  developed, 
induding  a  No- Action  Alternative. 
Alternative  5  is  the  alternative  preferred 
by  the  Forest  Service.  Under  Alternative 
5,  tmeven-aged  management  (group 
selection)  would  be  utilized  on  all  of  the 
acres  to  treated.  No  new  roads  would 
be  constructed;  approximately  3.5  miles 
of  road  would  be  reconstructed. 
Helicopter  logging  would  be  used  to 
allow  access  to  a  larger  portion  of  the 
area  while  avoiding  construction  of  new 
roads  and  meeting  resource  needs, 
including  water  resource  needs  and 
visual  concerns  of  local  residents.  There 
would  be  a  total  of  561  acres  treated. 

Management  activities  would  be 
administered  by  the  Feman  Ranger 
District  of  the  Idaho  Panhandle  National 
Forests  in  Kootenai  County,  Idaho.  This 
EIS  will  tier  to  the  Forest  Plan 
(September  1987)  which  provides  the 
overall  guidance  (Goals,  Objectives, 
Standards  and  Guidelines,  and 
Management  Area  direction)  in 
achieving  the  desired  future  condition 
for  this  area. 

The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
management  opportimities  in  the  area 
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being  analyzed.  Written  comments 
concenung  the  scope  of  the  analysis 
must  be  received  within  45  days  from 
the  d^e  of  publication  in  the  Federal 
Register. 

Dated:  October  12. 1993. 

Peggj  PoBcfaio, 

Acting  District  Ranger,  Feman  Ranger 
District,  Idaho  Panhandle  National  Forests. 
IFR  Doc  93-24858  Filed  10-8-93;  8:45  ami 
BILIMG  CODE  3410-1 1-M 


Seed  Orchard  Peat  Management 
Program  in  ttte  Erambert  and  Black 
Creek  Seed  Orcharda,  National  Foreata 
In  Mlaaiaalppi,  Perry  and  Forrest 
Counties,  MS 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  environmental  impact 
statement 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  published  a 
Notice  of  Intent  to  prepare  an 
environmental  impact  statement  (ElS)  in 
the  Federal  Re^ster  (56  FR  23674}  on 
May  20, 1991,  for  a  proposal  to  develop 
a  pest  management  program  at  two 
Mississippi  Seed  Ort^aids:  The 
Ereunbert  Seed  Orchard  near  New 
Augusta  and  the  Bladk  Creek  Seed 
On±ard  near  Brooklyn.  The  Notice  of 
Intent  is  revised  to  show  that  the  draft 
EIS  is  expected  to  be  available  for  public 
review  by  March  1994,  and  the  fin^  EIS 
is  scheduled  to  be  completed  by  October 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  Windham,  Erambert  and  Black 
Credc  Orchard  Manager,  368  Ashe 
Nursery  Road,  Brooklyn,  MS  39425, 
Phone:  (601)  584-6468;  or  Sally 
Campb^,  £3S  Team  L^der,  PO  Box 
3623,  Portland,  OR  97208,  Phone:  (503) 
326-7755. 

Dated:  Septendier  23, 1993. 

Kennedi  R.  Jahnson,  ‘ 

Forest  Supervisor. 

(FR  Doc.  93-24924  Filed  10-6-93-,  8:45  am) 
BILUNQ  CODE  34ia^1-M 


DEPARTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  OfRce  of  Manegement 
and  Budget  (OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Economic  Development 
Administration 


Title:  Applicant  Certification  Clause 
Form  timber  Agency:  Q)-536  C^dB  #: 
0616-0092 

Type  of  Request:  Extension 
Barden:  Reporting  Requirement:  385 
respcmdrats  totalling  7,700  hotirs. 
Average  reporting  time  is  twenty 
hours. 

Needs  and  Uses:  To  avoid  liability 
\mder  CERCLA  and  meet  EDA’s 
responsibility  under  NEPA, 
applicants  will  be  required  to  certify 
regarding  their  knowledge  of  any 
hazardous  or  toxic  contamination  that 
may  affect  properties  subject  to 
project  construction  activities. 
Affected  Public:  Public  woiks  and  Title 
DC  applicants  connected  with  EDA 
projects. 

Frequency:  CDn  Occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  bmiefit 
OMB  Desk  Officer:  Gary  Waxman  (202) 
395-7340. 

Ck)pie8  of  the  ^ove  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  482- 
3271,  Department  of  Commerce,  room 
5327, 14^  and  Constitution  Avenue, 
NW.,  Washingtcm,  DC  20230. 

Written  comments  and 
recommeniktions  for  the  proposed 
information  collection  should  be  sent  to 
Ckry  Waxman.  C^dB  Desk  Officer,  room 
3208,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Dated:  October  6, 1993. 

Edvrard  Midiab, 

Departmental  Clearance  Officer,  Office  of 
Management  and  Organization. 

(FR  Doc  93-24974  Filed  10-8-93;  8:45  am] 
BILUNQ  CODE  35KKCW-M 


Foreign-Trade  Zones  Board 
[Order  No.  657] 

Grant  of  Authority  for  Subzone  Status, 
Bally,  Inc.,  (Shoea/Accessorles)  New 
Rochelle,  NY 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.SX).  81a-81u). 
the  Foreign-Trade  Zones  Board  (ffie 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Qmgress 
approved  June  18. 1934,  an  Act  “To 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  end 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  am«ided  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Bo^  (the  Boerd)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  fbrwgn-trade 


zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry: 

Whereas,  the  Board’s  regulations  (15 
CFR  nait  400)  provide  leu  the 
establishment  of  special-purpose 
subzones  whoi  esdsting  zone  fiidlities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  fitun  the 
County  of  Orange,  New  York,  grantee  of 
Foreign-Trade  Zone  37,  for  authority  to 
estabUsh  a  niedal-purpose  subzone  for 
the  shoe  and  accessory  distribution/ 
processing  facility  of  Bally,  Inc.,  in  New 
Rochelle,  New  York,  was  ffied  by  the 
Board  on  November  6, 1991,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  RegutM*  (FTZ  Docket  78-91. 
56  FR  65040, 12/13/91);  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  Board’s 
regulations  would  be  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  her^y 
authorizes  the  establishment  of  a 
subzone  (Subzone  37B)  at  the  Bally,  Inc. 

f>lant  in  New  Rochelle,  New  Ymk.  at  the 
ocation  described  in  the  application, 
subject  to  the  FTZ  Act  and  the  Board’s 
regulations,  including  $  400.28. 

Signed  at  Washington.  DC.  this  30d>  day  of 
September  1993. 

Josq^  A.  Spetiini, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  ChdiraHm.  Committee 
of  Ahemates  Foreign-Trade  Zones  Board. 

Attest: 

John  Da  Ponte,  Jr., 

Executive  Secretary. 

PR  Doc  93-24975  Filed  10-8-93;  8:45  am] 
BOJJNO  CODE  3510-08-F 


DEPARTMENT  OF  COMMERCE 

Internationa  Trad#  Admlolatration 
[A-607-701  and  C-307-7021 

Certain  Electrical  Conductor  Aluminum 
Redraw  Rod  From  Vanezuala  Court 
Decision  and  Suspmsion  of 
Liquidation 

AGENCY:  Import  Administration, 
Int^national  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  court  decision. 

SUMMARY:  On  August  4, 1993,  the 
United  States  Ckmit  of  International 
Trade  (CUT)  affirmed  the  International 
Trade  Commission’s  (TTC) 
determination  on  remand  of  no  threat  of 
material  injury  to  the  U.S.  industry. 
Suramaica  de  Aleadones  Laminadas, 
C.A.  V.  Unitad  States,  Slip  93-144 
(Crr  Aug.  4, 1993)  (Suramerica). 
Suramerica  is  presently  on  appeal  to  the 


52744 


Federal  Register  /  Vol.  58,  No.  195  /  Tuesday,  October  12,  1993  /  Notices 


U.S.  Court  of  Appeals  for  the  Federal 
Circuit  (Federal  Circuit).  If  the  Federal 
Circuit  affirms  the  QT  decision,  then 
the  U.S.  Department  of  Commerce  (the 
Department)  will  revoke  the 
antidumping  and  countervailing  duty 
orders. 

In  accordance  with  the  U.S.Court  of 
Appeals  for  the  Federal  Circuit  (Federal 
Chtmit)  decision  in  Timken  Company  v. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  {Timken),  the  Department  will 
continue  to  order  the  suspension  of 
liqmdation  of  the  subject  merchandise 
imtil  the  Federal  Circuit  issues  a 
conclusive  decision  in  this  lawsuit. 
EFFECTIVE  DATE:  August  14, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gayle  Longest,  Office  of  Coimtervailing 
Compliance,  Import  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-3338. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  Jiily  28, 1988,  the  ITC  determined 
that  an  industry  in  the  United  States 
was  threatened  with  material  injury  by 
reason  of  imports  of  Electrical 
Conductor  ^uminum  Redraw  Rod  from 
Venezuela.  Certain  Electrical  Conductor 
Aluminum  Redraw  Rod  from 
Venezuela,  Invs.  Nos.  701-TA-287 
(Final)  and  731-TA-378  (Final),  USITC 
Pub.  2103  (Aug.  1988).  The  ITC 
determination  was  appealed  and  on 
March  15, 1993,  the  C3T  remanded  to 
the  ITC  the  threat  of  injury 
determination.  Suramerica  de 
Aleaciones  Laminadas,  C.A.  v.  United 
States,  Slip  op.  93-35  (QT  March  15, 
1993).  On  Juno  2. 1993,  the  ITC 
determined  on  remand  that  there  was 
not  threat  of  material  injury  to  a  U.S. 
industry.  The  QT  affirmed  the  FTC’s 
remand  determination  on  Augxist  4, 
1993.  Suramerica.  This  case  is  presently 
on  appeal  at  the  Federal  Circuit. 

Suspension  of  Liquidation 

In  its  decision  in  Timken,  the  Federal 
Circuit  held  that  the  Department  must 
publish  notice  of  a  decision  of  the  QT 
or  the  Federal  Circuit  which  is  not  "in 
harmony”  with  the  Department’s  or  the 
FTC’s  respective  final  determinations. 
The  QT’s  decision  in  Suramerica  on 
Augrist  4, 1993,  constitutes  a  decision 
not  in  harmony  with  the  FTC’s 
affirmative  injury  determination. 
Accordingly,  the  Department  is 
publishing  this  notice.  The  Federal 
Circuit  also  held  that  the  Department 
must  suspend  liquidation  pending  a 
“conclusive”  court  decision  in  the 
action.  Therefore,  the  Department  will 


continue  the  suspension  of  liquidation 
of  the  subject  merchandise  until  the 
Federal  Circuit  issues  a  final  decision  in 
this  action.  If  the  Federal  Circuit  affirms 
the  QT’s  decision  that  there  is  qo  threat 
of  material  injury  to  a  U.S.  industry, 
then  the  Department  will  revoke  the 
antidumping  and  coimtervailing  duty 
orders  in  this  case  efiective  August  14, 
1993. 

Dated:  September  29, 1993. 

Joseph  A  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  93-24977  Filed  10-8-93;  8:45  am] 
BIUJNO  CODE  3610-08-M 


[A-100-002] 

Notice  of  Price  Determination;  Uranium 
From  Kazakhatan,  Kyrgyzstan,  Russia, 
and  Uzbekistan 

AGENCY:  International  'Trade 
Administration,  Import  Administration, 
Commerce. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  IV.C.1.  of 
the  antidumping  suspension  agreements 
on  uranium  from  Kazakhstan, 
Kyrgyzstan,  Russia,  and  Uzbekistan,  the 
Department  calculated  an  observed 
market  price  for  uranium  of  $11.12/lb. 
On  the  basis  of  this  price,  the  export 
quota  for  uranium  pursuant  to  section 
IV .A.  of  each  of  the  agreements  is  zero. 
Exports  piusuant  to  other  provisions  of 
the  agreements  are  not  affected  by  this 
price. 

EFFECTIVE  DATE:  October  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  Sldimer  or  Beth  Chalecki,  Office 
of  Agreements  Compliance,  Import 
Administration,  International  'Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Ave.  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0159  or  (202)  482- 
2312. 

PRICE  calculation: 

Background 

Section  TV.C.l.  of  each  agreement 
specifies  that  the  Department  will  issue 
the  DOC  observed  market  price  on 
October  1, 1993,  and  use  it  to  determine 
the  quota  applicable  to  imports  from  the 
various  republics  during  the  period 
October  1, 1993  to  March  31, 1994. 

Calculation  Summary 
Section  IV.C.l.  of  each  agreement 
specifies  how  the  components  of  the 
market  price  are  reached.  In  order  to 
determine  the  spot  market  price,  the 
Department  utilized  the  monthly 
average  of  the  Uranium  Price 


Information  System  Spot  Price  Indicator 
(UPIS  SPI)  and  the  weekly  average  of 
the  Uranium  Exchange  Spot  Price  (Ux 
Spot).  In  order  to  determine  the  long¬ 
term  market  price,  the  Department 
utilized  the  average  long-term  price  as 
determined  by  the  Department  on  the 
basis  of  information  provided  by  market 
participants.  'The  Department  did  not 
use  the  UPIS  Base  Price  because  no  new 
contracts  were  reported  executed 
between  April  1, 1993,  and  September 
1, 1993. 

Our  letters  to  market  participants 
provided  a  contract  summary  sheet  and 
directions  requesting  the  submitter  to 
report  his/her  best  estimate  of  the  future 
price  of  merchandise  to  be  delivered  in 
accordance  with  the  contract  delivery 
schedules  (in  U.S.  dollars  per  poimd 
U3O8  equivalent).  Using  the  information 
reported  in  the  proprietary  summary 
sheets,  the  Department  calculated  the 
present  value  of  the  prices  reported  for 
any  future  deliveries  assuming  an 
annual  inflation  rate  of  3.9  percent, 
which  was  derived  from  a  rolling 
average  of  the  annual  GNP  Implicit 
Price  Deflator  Index  from  the  past  four 
years.  'The  Department  used  the  base 
quantities  reported  on  the  svimmary 
sheet  for  the  purpose  of  weight¬ 
averaging  the  prices  of  the  long-term 
contracts  submitted  by  market 
participants.  We  then  calculated  a 
simple  average  of  the  UPIS  Base  Price 
and  the  long-term  price  determined  by 
the  Department. 

Weighting 

As  in  the  previous  price 
determination  released  on  April  1, 1993, 
the  Department  used  the  average  spot 
and  long-term  volumes  of  U.S.  utility 
purchases  during  1988-1991,  as 
reported  by  the  Energy  Information 
Aoministration  (ElA)  to  weight  the  spot 
and  long-term  components  of  the 
observed  price.  Du^g  this  period,  the 
spot  market  accoimted  for  30.05  percent 
of  total  purchases,  and  the  long-term 
market  for  69.95  percent. 

Calculation  Announcement 

'The  Department  determined,  using 
the  methodology  and  information 
described  above,  the  observed  market 
price  is  $11.12.  'This  reflects  an  average 
spot  market  price  of  $10.12,  weighted  at 
30.05  percent,  and  an  average  long-term 
contract  price  is  $11.54,  weighted  at 
69.95  percent.  Since  this  price  is  below 
the  $13.00/lb.  minimum  expressed  in 
Appendix  A  of  the  agreements,  there 
will  be  no  quota  under  Section  TV.A.  of 
the  agreements  available  to  any 
signatory  republic  for  the  period 
Ortober  1, 1993  to  March  31, 1994. 
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Comments 

Consistent  with  the  Department’s 
letters  of  interpretation  dated  February 
22, 1993,  we  provided  interested  parties 
our  preliminary  price  determination  on 
September  10, 1993.  We  received 
comments  from  interested  parties, 
which  are  addressed  below. 

Long-Term  Price  Calculation 

Comment  1:  The  Government  of  the 
Russian  Federation  (GORF)  maintains 
that,  according  to  Section  IV.C.1  of  the 
Agreement,  the  Department  is  obligated 
to  use  the  UPIS  Base  Price  in  the  long 
term  price  segment  of  its  calculation, 
whether  or  not  it  includes  contract  data 
signed  during  the  period  imder 
consideration.  According  to  the  GORF, 
all  parties  discussed  the  limitations  of 
the  UPIS  Base  Price  as  an  indicator 
during  negotiations,  but  agreed  to  use  it 
anyway,  since  the  Russian  Federation 
insisted  upon  a  third-party  price  index. 
The  long-term  uranium  market  is 
characterized  by  a  handful  of 
transactions,  and  ignoring  an  indicator 
such  as  the  UPIS  Base  Price  may 
inaccvirately  skew  the  price 
determination.  Since  the  Agreement 
provides  the  Department  with  latitude 
to  use  price  information  concerning 
transactions  outside  the  six-month 
period  immediately  preceding  the  price 
determination,  the  Department  is 
permitted,  even  obligated,  to  use  a  UPIS 
Base  Price  value  that  contains  such 
information.  Finally,  the  GORF  again 
proposes  that  the  Department  establish 
procedures  for  mandatory  reporting  of 
all  long-term  uranium  contracts 
executed  in  the  United  States. 

Department’s  Position:  We  disagree 
with  the  GORF  and  have  not  included 
the  UPIS  base  price  in  this  price 
determination.  The  latest  data  reported 
in  the  UPIS  Base  Price  represents 
contracts  signed  in  November  of  1992. 
This  information  was  appropriately 
used  in  the  Department’s  calculation  of 
the  observed  market  price  as  released  on 
April  1, 1993,  covering  the  period 
O^ober  16, 1992  through  March  1, 

1993.  The  UPIS  Base  Price  as  reported 
during  the  period  March  1, 1993 
throu^  September  1, 1993  is  no  longer 
representative  of  the  current  long-term 
market.  The  Department’s  observed 
price  is  intended  to  provide  a  picture  of 
the  market  as  it  was  during  the  previous 
six  months,  and  we  see  no  reason  to 
include  “old”  data.  Finally,  as 
previously  stated,  the  Department  has 
no  authority  to  require  long-term 
uranium  contracts  be  reported. 

Comment  2:  The  GOIU’’  argues  that  the 
Department  should  utilize  maximrim, 
not  base,  quantities  when  calculating 


quantity  to  be  delivered  under  long-term 
contracts.  These  quantities,  the  GORF 
maintains,  represent  committed  demand 
at  a  committed  price  in  the  U.S.  market, 
which  satisfies  the  Department’s 
requirements  for  usable  long-term 
information. 

Department's  Position:  We  disagree 
with  the  GORF.  While  the  maximum 
quantity  deliverable  in  a  contract  is, 
theoretically,  the  maximum  demand 
that  can  be  placed  on  the  seller,  it 
occurs  only  at  the  discretion  of  the 
buyer.  The  nominal  contract  quantity,  in 
contrast,  is  the  maximum  demand  that 
will  be  placed  on  the  seller,  regardless 
of  any  fiiture  decisions  made  by  the 
buyer,  unless  the  contract  is 
renegotiated. 

Comment  3:  In  classifying  contracts  as 
long-term  or  spot  purchases,  the  GORF 
argues  that  any  contract  in  which  the 
deliveries  are  made  over  a  period  longer 
than  twelve  months  should  be 
considered  a  “long-term”  contract.  UPIS 
defines  its  spot  transactions  as  involving 
“delivery  within  six  months,”  and  EIA 
defines  long-term  contracts  as  those 
“under  which  at  least  one  delivery  of 
material  is  scheduled  to  occur  during 
the  second  calendar  year  after  the 
contract-signing  year.”  Consequently, 
the  GORF  would  like  the  Department  to 
include  in  its  long-term  calculation 
three  specific  reported  contracts  of  two- 
and  three-year  duration. 

Department’s  Position:  We  disagree 
with  the  GORF.  Different  entities  within 
the  industry  use  difierent  definitions, 
and  the  cit^  example,  of  UPIS  and  EIA 
\ising  difierent  defi^tions  of  long-term 
contracts,  is  illustrative  of  the  fact  that 
there  is  no  set  indiistry  standard.  The 
long-term  component  of  our  price 
cal^ation  is  designed  to  include  that 
part  of  the  market  that  represents  stable 
utility  pxirchases  for  end  use  in  a 
reactor.  Longer  term  contracts  mean 
security  of  supply  for  the  buyer  and 
more  responsibility  to  deliver  for  the 
seller  in  spite  of  unforeseen 
consequences  in  the  future  market.  This 
allows  the  seller  to  charge  higher  prices 
for  the  same  material  that  is  available  on 
the  spot  market,  often  for  a  lower  price, 
but  with  less  security  for  the  buyer. 

Such  longer  term  contracts  are  the  only 
t3rpe  of  contract  allowed  to  be  filled 
pursuant  to  Appendix  C  of  any 
agreement;  since  these  contracts 
indicate  a  serious  commitment  on 
behalf  of  both  the  seller  and  the  buyer, 
they  were  viewed  as  increasing  market 
stability,  consistent  with  the  piirpose  of 
the  agreements.  The  DCX]  has  continued 
to  include  only  contracts  of  four  years 
or  more,  consistent  with  our  April  1, 
1993  price  calculation. 


Comment  4:  The  petitioners  point  out 
that,  in  the  long-term  segment  of  the 

Erice  calculation,  the  Department  has 
sted  two  reported  contracts  that  in  fact 
appear  to  be  the  same  contract  reported 
by  both  the  seller  and  the  buyer.  In  this 
case,  however,  the  seller  has  reported  a 
significantly  higher  pricing  term  than 
has  the  buyer.  Petitioners  argue  that, 
absent  clear  and  sufficient  explanation 
of  the  discrepancies  in  the  respective 
price  calculations,  the  Department 
shorild  drop  both  contracts  from  the 
lo;^-term  price  segment. 

Apartment’s  Position:  We  have 
examined  the  contracts  in  question  and 
have  received  sufficient  explanation  as 
to  the  discrepancy  in  price  term 
calculation.  Rather  than  dropping  the 
two  contracts,  however,  the  Department 
has  decided  to  calculate  a  simple 
average  of  the  two  deflated  prices.  (See, 
Calculation  Memo  dated  October  1, 

1993) 

Spot  Price  Calculation 

Comment  5:  The  petitioners  request 
that  the  Department  correct  a  minor  data 
error  in  its  spot  price  segment  of  the 
calculation.  The  Department  apparently 
inadvertently  used  the  UPIS  Short-Term 
Price  Indicator  data  rather  than  the  UPIS 
Spot  Price  Indicator  data,  which  is 
consistent  with  previous  calculations. 

Department’sPosition:  We  agree  with 
the  petitioners  and  have  corrected  the 
data  error. 

Deflator  Calculation 

Conmient  6:  The  GORF  argues  that  the 
Department  should  only  use  a  rolling 
average  of  the  past  three  years  of  GNP 
Implicit  Price  Deflator  data,  rather  than 
the  past  forir  years,  in  deflating  future 
contract  prices.  This  is  consistent  with 
the  three-year  benchmark  used  by  the 
Energy  Information  administration  in 
srimmarizing  the  percentage  of  U.S. 
uranium  sales  made  pursuant  to  long¬ 
term  and  spot  transactions. 

Department’s  Position:  We  note  that 
the  ffiA  data  representing  the  percentage 
of  U.S.  utility  purchases  made  in  the 
spot  and  long-term  markets  covers  the 
inclusive  four-year  period  form  1989 
through  1992. 

Since  both  the  EIA  data  and  the  GNP 
deflator  cover  the  same  period  of  four 
years,  we  are  making  no  adjustment  to 
the  data. 

After  analysis  of  the  above  comments, 
we  have  determined  that  the  observed 
market  price  for  itranium  is  $11. 12/lb. 
The  Department  invites  parties  to 
provide  pricing  information  for  use  in 
the  next  price  determination.  Any  such 
information  should  be  provided  for  the 
record  and  should  be  submitted  by 
March  5, 1994. 
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Dated  October  1, 1993. 

Joeeph  A. 

Acting  Assistant  Secretary  for  bapoTt 
Admhiistratioii. 

(FR  Doc.  93-24976  Piled  10-4-93;  8:45  am] 
BiujNQ  COOK  asie-M-e 

National  Oceanic  and  Atmospheric 
Administration 

Hi).  1005938] 

New  England  Rehery  Management 
Council;  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  one  day  public  meeting  on 
October  14, 1903,  at  the  Ramada  bm, 

225  McClellan  Highway,  East  Boston. 
MA;  telephone:  017-509-5250.  The 
meeting  will  begin  at  9:30  a.m.  on 
October  14. 

The  Lobi>ter  Oversight  Committee  will 
present  its  recranmendations  for 
management  measmes  to  be  included  in 
the  public  hearing  document  for 
Amendment  #5  to  the  Lobster  Fishery 
Management  Plan.  The  full  Council  tnen 
intends  to  approve  the  document  and 
schedule  pt^lic  hearings. 

FOR  FURT1CR  MFORMADON  CONTACT: 
Douglas  G.  Marshall,  Executive  Director, 
New  England  Fishery  Management 
Council,  5  Broadway,  Saugus,  MA 
01900;  telephone:  (017)  231-0422. 

Dated;  October  5, 1993. 

Richard  R.  Schaefer, 

Director,  Office  of  Fisheries  Coiuervatioa  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc  93-24941  Filed  10-8-93;  8:45  am] 
NLIJNQ  COOK  aB1»-23-F 

PJI.  10059CA] 

Pacific  Rahary  Management  Coundt; 
Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council’s  (Council) 
Groimdfish  Management  Team  ^eam) 
will  hold  a  public  meeting  on  October 
19-21, 1993,  at  the  National  Marine 
Fisheries  Seivice,  Alaska  Fisheries 
Science  Center,  7600  Sand  Point  Way 


NE,  Building  4,  room  20^,  Seattle  WA. 
The  meeting  will  begin  on  October  19  at 
1  pun.  and  ^joum  on  October  21  at 
4:30  pjn. 

The  Team  will  act  on  the  following 
agenda  items: 

(1)  Review  final  stock  assessment 
reports  Ux  several  important 
groimdfish  spades; 

(2)  Develop  final  1994  harvest  level 
recommendations  to  the  Council  and 
prepare  the  Anniutl  Stock  Assessment 
and  Fishery  Evaluation  document: 

(3)  Calculate  open  access  noundfish 
allocations  for  the  1994  license 
limitation  pn^ram; 

(4)  Develop  tip  limit  recommendations; 

(5)  Consider  the  kadividual  transfarrable 
^  quota  proposal  for  the  fixed  gear 

sablefish  fishery;  and 

(6)  Review  progress  on  an  analysis  of  a 
Padfic  wmting  allocation  proposal 
and  final  catch  pro)ections  for  various 
spedes  for  the  remainder  of  the  year. 
The  Council  has  directed  the  Team  to 

review  a  list  of  management  issues 
developed  at  a  ’’scoping”  session  in 
September  and  rank  them  in  order  of 
priority.  On  Odd)er  21  the  Team  urill 
meet  beginning  at  1:30  p.m.,  to  ask 
members  of  the  public  attending  the 
meeting  to  help  assign  the  proper 
priority  to  each  issue. 

FOR  FURTHER  MFORMATION  CONTACT. 
Lawrence  D.  Six,  Executive  Diredor, 
Pacific  Fishery  Management  Council, 
Metro  Center,  Suite  420,  2000  S.W.  First 
Avenue.  Portland.  OR  97201;  telephone: 
(503)  326-6352. 

Dated:  October  5, 1993. 

Richard  H.  Sdiaefisr, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marine  Fisheries 
Service. 

[FR  Doc  93-24942  Piled  10-8-93;  8:45  am] 
BKJJNQ  COOK  3610-21-F 

Marine  Mammala 

AGENCY:  National  Marine  Fisheries 
Service,  (NMFS).  NOAA,  Commerce. 
ACTXm:  Modification  of  sdentific 
research  permit  No.  771  (P66I). 

SUMMARY:  Notice  is  hereby  given  that 
Sdentific  Research  Permit  Na  771 
issued  to  the  Alaska  Department  of  Fish 
and  Game,  P.O.  Box  3-2000,  Jimeau,  AK 
69802,  on  March  20, 1992  (^1.  57  FR 
10649),  amended  on  May  28, 1993,  has 
been  further  amended.  ‘This 
modification  becomes  effective  upon 
signature  by  the  Assistant  Administrator 
for  Fisheries. 

ADDRESSES:  The  Permit,  as  amended, 
and  associated  dociunents  are  available 
for  review  upon  written  request  or  by 


appointment  in  the  Office  of  Protected 
Resources,  NMFS,  1315  East-West  Hwy., 
Room  13130,  Silver  Spring,  MD  20910; 
and 

Director,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  foneau,  AK  99802  (907/586- 
7221). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  provisions  of  Sections  216.33  (d) 
and  (e)  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  and 
Section  220.24  of  the  regulations 
governing  endangered  fi^  and  wildlife 
permits,  the  subjed  Permit  which 
authorized  capture,  tagging  and 
handling  research  on  up  to  50  Steller 
sea  lions  {Eumetopias  fubatus),  the 
accidental  death  of  up  to  10  during  the 
course  of  developing  and  testing 
effective  chemic^  immobilization 
protocols,  and  imlntentional 
disturbance  of  up  to  1000  seals  during 
the  course  of  all  research  activities  over 
a  ^ear  period. 

Tne  Permit  was  modified  to  extend 
the  take  authority  until  December  31, 
1994.  No  increase  in  the  original 
number  of  takes  is  authorize 
Dated:  October  1, 1993. 

Herbert  W.  KaafiBaa, 

Acting  DitecUx,  Office  of  Protected  Resources 
National  Marine  Fisheries  Service. 

[FR  Doc.  93-24920  Filed  10-8-93;  8:45  ara] 

BILUNG  COOK  3610-22-M 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  modification  to 
scientific  research  permit  No.  808 
(P368C). 

SUMMARY:  Notice  is  hereby  given  that 
Permit  No.  808  issued  to  Dr.  James  T. 
Harvey,  Assistant  Professor,  Moss 
Landing  Marine  Laboratories,  P.O.  Box 
450,  Moss  Landing,  CA  95039-0450,  on 
October  16, 1992  (publ.  57  FR  60173, 
12/18/92),  has  been  modified.  The 
modification  became  effective  upon 
signature  of  the  Assistant  Administrator 
for  Fisheries. 

ADDRESSES:  The  Permit,  as  modified, 
and  associated  documents  are  available 
upon  written  request  or  by  appointment 
in  the  Permits  Division,  Office  of 
Protected  Resources,  NMFS,  1335  East- 
West  Hwy.,  suite  7324,  Silver  Spring, 
MD  20901  (301/713-2289):  and 
Director,  Southwest  Region,  NMFS.  501 
W.  Ocean  Blvd.,  suite  4200,  Long  Beach, 
CA  90802-4213  (310/980-4015). 
SUPPLEMENTARY  INFORMATION:  Prusuant 
to  the  provisions  of  §§  216.33(d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
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and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  the  subject  Scientific 
Research  Permit  authorized  the  capture 
of  up  to  200,  inadvertent  harassment  of 
up  to  300,  and  the  accidental  death  of 
up  to  20  California  sea  lions  [Zalophus 
calif omianus),  during  the  research 
activities. 

The  Permit  has  been  modified  to 
extend  the  expiration  date  to  December 
31, 1994,  and  to  allow  the  researcher  to 
administer  a  small  amount  of  Valium 
when  restreuning  animals. 

Dated:  October  1, 1993. 

Herbert  W.  Kaufinan, 

Acting  Director,  Office  of  Protected  Resources. 
National  Marine  Hsheries  Service. 

[FR  Doc.  93-24921  Filed  10-8-93;  8:45  am) 
BtUJNQ  CODE  3610-22-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Inventions  for  Non¬ 
exclusive,  Exclusive,  or  Partially 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Communications- 
Electronics  Command,  DOD. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6  announcement  is  made  of  the 
availability  of  the  following  inventions 
for  non-exclusive  or  partially  exclusive 
licensing.  All  of  the  listed  inventions 
will  be  assigned  to  the  United  States  of 
America  as  represented  by  the  Secretary 
of  the  Army,  Washington,  DC.  These 
inventions  are  as  yet  unpatented  and 
may  not  be  patentable.  They  relate  in 
general  to  spread  spectnun  multiplexed 
noise  codes  and  methods  to  eliminate 
interference  among  them,  and  to 
antenna  systems  and  signal  marking 
techniques. 

By  utilizing  these  multiplexed  noise 
codes,  simplex  and  duplex  wireless  data 
transmission  may  be  accomplished  with 
no  interference.  Further,  these  codes 
may  be  used  in  multiple  access 
commimication  systems  wherein  each 
user  may  be  assigned  a  different  unique 
noise  code  pair  consisting  of  code  mate 
pairs  that  are  selected  from  a  subset  of 
multiplexed  noise  codes  whose  cross- 
correlation  function  value  is  equal  to 
zero  at  a  time  when  all  the  code  mate 
pairs  compress  to  a  single  impulse  with 
no  sidelobes.  Therefore,  a  large  number 
of  users  may  exist  in  any  one  local 
transmission  area. 

These  inventions,  in  large  part,  relate 
to  a  series  of  patents  already  licensed  by 
a  party  from  &e  United  States  Army, 
while  the  Army  will  consider  licensing 
on  a  nonexclusive,  exclusive  or  partially 


exclusive  basis  preference  will  be  given 
to  a  mandatory  sublicensing 
arrangement  through  that  party.  A  list  of 
relevant  invention  disclosures  follows: 
— Multiamplitude  Single  Phase 
Pseudonoise  Coded  System. 

— A  New  and  Different  Philosophy  and 
Intercept  System  for  Optimum 
Detection  of  Frequency  Hopping 
Signals. 

— Signal  Marking  Low  Probability  of 
Intercept  Concepts. 

— ^A  Multidimensional  Rake  Diversity 
Transmission  System. 

— Noise  Measiuement  Systems. 

— ^A  Unique  Transversal  Filter  Design 
Concept. 

— A  Unique  End  Fire  Linear  Array 
Antenna. 

— High  Data  Rate  H.F.  Transmission 
System. 

— ^An  ECCM  Technique  for  Coimtering 
Pulse  Noise  Jamming. 

— Generation  of  Orthogonal  Code  Sets. 
— Orthogonal  Code  Set  Generation  with 
Randomly  Interleaved  Code  Bits. 

— ^A  General  Vector  Transform  Theory. 
— ^A  Multiple  Rate  Orthogonal  CDMA 
System. 

— An  Optimal  Intercept  Receiver  for 
Detecting  Time  Hopping  Signals. 
Under  the  authority  of  Section 
11(a)(2)  of  the  federal  Technology 
Transfer  Act  of  1986  (Pub.  L.  99-502) 
and  section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the 
Communications-Electronics  Command 
wishes  to  license  the  U.S.  patents  listed 
above  in  the  non-exclusive,  exclusive, 
or  partially  exclusive  manneMo  any 
party  interested  in  manufacturing, 
using,  and/or  selling  devices  or 
processes  covered  by  these  patents. 
ADDRESSES:  Commander,  United  States 
Army  Commiinications-Electronics 
Command,  ATTN:  AMSEL-LG-L,  Fort 
Monmouth,  New  Jersey  07703-5010. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Zelenka,  (908)  532-4112.  , 
Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  93-24922  Filed  10-8-93;  8:45  am] 
Biumo  CODE  sno-oe-« 


Department  of  the  Army,  Engineers 
Corps 

Recreational  User  Fees 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
DOD. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993,  Public  Law 


103-66,  section  210  of  the  Flood  Control 
Act  of  1968  (16  US  Code  406d-3)  (as 
amended),  and  36  Code  of  Federal 
Regulation  §  327.23  governing  public 
use  of  U.S.  Army  Corps  of  Engineers 
Water  Resource  Development  Projects 
Administered  by  the  CMef  of  Engineers, 
this  notice  hereby  establishes  a  diange 
in  the  collection  of  recreational  user  fees 
for  Federal  Government  recreation  areas 
administered  by  the  Chief  of  Engineers. 

The  specific  application  of  the  fees  to 
be  collected  will  he  reflected  in  notices 
posted  at  each  U.S.  Army  Corps  of 
Engineers  water  resource  development 
project  where  a  use  fee  is  to  be  charged. 
EFFECTIVE  DATE:  The  effective 
implementing  date  of  this  change  is  1 
Much  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Darrel  E.  Lewis,  U.S.  Army  Corps  of 
Engineers,  Natural  Resources 
Mmagement  Branch,  Washington,  E)C 
20314-1000,  telephone  (202)  272-0247. 

SUPPLEMENTARY  INFORMATION: 

House  Bill 

Authorizes  the  Secretary  of  the  Army 
to  establish  and  collect  fees  for  the  use 
of  developed  recreation  sites  and 
facilities.  New  fees  established  imder 
the  authorization  are  limited  to  $3  per 
private,  noncommercial  vehicle.  It  also 
deletes  the  existing  requirement  for  one 
frue  campgroimd  at  Corps  facilities 
where  camping  is  permitted. 

Senate  Amendment 

Authorizes  the  Secretary  of  the  Army 
to  charge  fees  for  the  use  of  developed 
recreation  sites  and  facilities,  and 
deletes  the  existing  requirement  for  one 
fiee  campgroxmd  at  Corps  facilities 
where  camping  is  permitted. 

Conference  Agreement 

Adopts  a  combination  of  the  two 
provisions  authorizing  the  Secretary  of 
the  Army  to  establish  and  collect  fees 
for  the  use  of  developed  recreation  sites 
and  facilities.  The  new  fees  are  limited 
to  $3  per  private,  noncommercied 
vehicle  transporting  not  more  than  8 
persons.  It  also  deletes  the  existing 
requirement  for  one  free  campgroimd  at 
Corps  facilities  where  camping  is 
permitted. 

Wording  of  the  Approved  Bill 

Sec.  210.  Recreational  User  fees, 
paragraph  (b).  Fees  for  use  of  developed 
recreation  sites  and  facilities  requires 
that — 

1.  Notwithstanding  section  4(b)  of  the 
Land  and  Water  Conservation  F^d  Act 
of  1965  (16  U.S.  Code  4601-6a(b)).  the 
Secretary  of  the  Army  is  authorized, 
subject  to  paragraphs  (2)  and  (3),  to 
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establish  and  collect  fees  for  the  use  of 
developed  recreatian  sites  and  facilities, 
including  campsites,  swimming 
beaches,  and  bmt  la\mdiing  ramps  but 
excluding  a  site  or  facility  which 
includes  only  a  boat  kundb  ramp  and 
a  cotntesy  dodc 

2.  The  Secretary  shall  not  establish  or 
collect  fees  under  this  subsection  for  the 
use  or  provision  of  drinking  water, 
wayside  exhibits,  roads,  scenic  drives, 
overlook  sites,  picnic  tables,  toilet 
facilities,  surface  water  areas, 
undeveloped  or  lightly  developed 
shoreline,  or  general  visitor  information. 

3.  The  fee  under  this  subsection  for 
use  of  a  site  or  facility  (other  than  an 
overnight  camping  site  or  facility  or  any 
other  site  or  fedlity  at  whidi  a  ^  is 
charged  for  use  of  the  site  or  facilrty  as 
of  the  date  of  the  enactment  of  this 
paragraph  (10  August  1993))  for  persons 
entering  the  site  (d  facility  by  private, 
nonconunercial  vehicle  transporting  not 
more  than  8  persons  (iiicluding  the 
driver)  shall  not  exceed  $3  per  day  per 
vehicle.  Such  maximum  amoxmt  may  be 
adjusted  annually  by  the  Secretary  fm 
changes  in  the  Consumer  Price  Index  of 
All  Urban  Consumers  published  by  the 
Bureau  of  Labor  Statistics  of  the 
De{>artnmnt  of  Labor. 

4.  All  fees  cx^lected  under  this 
subsection  shall  be  deposited  into  the 
Treasury  account  for  the  Corps  of 
Engineers  established  by  section  4(i)  of 
the  Land  and  Water  Qmservation  Fund 
Act  of  1965  (16  U.S.  Code  4601-6a(i)). 
Kennedi  L  Denton, 

Army  Federt^  Register  Uaisoa  Officer. 

[FR  Doc.  93-24923  Filed  10-8-93;  8:45  am) 
BiujNQ  CODE  srto-et-« 


Department  of  the  Navy 

Intent  to  Prepare  an  Envtronmental 
Impact  Statement  for  Proposed 
Realignment  of  Naval  Training  Center, 
Great  Lakes,  HHnois 

Pursuant  to  section  102(Z)(C]  of  the 
National  Environmental  Policy  Act  of 
1969  as  implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  announces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  evaluate  the  - 
environmental  effects  of  the  realignment 
of  Naval  Training  Center  (NTC),  Great 
Lakes.  Illinois.  T^s  realignment  is  being 
conducted  in  compliance  with  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990. 

The  proposed  action  involves  the 
relocation  of  personnel  and  activities 
from  NTC  Orlando,  Florida,  and  NTC 
San  Diego,  California,  to  NTC  Great 


Lakes,  Illinois.  Under  the  current  base 
closxire  scenario,  all  recruit  training, 
service,  and  apprentice  schools  form 
NTC  Orlando  and  NTC  San  Diego  will 
be  consolidated  at  NTC  Great  li^es.  The 
consolidation  of  recruit  training  and 
service  schools  at  NTC  Great  Lakes  will 
increase  the  current  average  nmnber  of 
recruits/students  by  approximately 
7,500  students.  Also,  approximately 
1,100  additional  personnel,  with  their 
dependents,  will  relocate  to  support  the 
various  schools. 

Several  military  construction  projects 
are  required  to  upgrade  existing 
fecilities  and  construct  new  facilities  to 
support  the  increased  operations.  This 
wul  include  new  warehouses,  training 
facilities,  bachelor  quarters,  and 
approximately  240  new  family  housing 
units. 

Alternatives  addressed  in  the  EIS  will 
focus  on  means  of  meeting  realignment 
requirements  at  NTC  Great  Lakes, 
induding  alternative  construction  site 
locations.  Major  environmental  issues 
that  will  be  addressed  in  the  EIS 
indude,  but  not  limited  to, 
sodoeconomic  impacts,  water  quality, 
wetlands  endangered  spedes,  cultural 
resources  and  local  infrastructure 
impacts. 

The  Navy  will  initiate  a  scoping 
process  for  the  purpose  of  detem^ing 
the  scope  of  issues  to  be  addressed  and 
fm  identifying  the  significant  issues 
related  to  this  acticm.  The  Navy  will 
hold  a  public  scoj^g  meeting  on 
October  27, 1993,  beginning  at  7  p.m., 
at  the  College  of  Lake  County,  room  A- 
162, 19351  West  Washington  Street, 
Grayslake,  lUmois.  This  meeting  wUl  be 
advertised  in  Chicago  and  selected  local 
newspapers. 

A  brief  presentaticm  will  precede 
request  for  public  comment.  Navy 
representatives  will  be  available  at  this 
meeting  to  receive  comments  from  the 
public  regarding  issues  of  ctmcem  to  the 
public.  It  is  important  that  federal,  state, 
and  local  agendas  and  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  during  the 
preparation  of  the  EIS.  In  the  interest  of 
available  time,  each  sp>eaker  will  be 
asked  to  limit  their  oi^  comments  to 
five  minutes. 

Agendes  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comment  in  addition  to,  or  in 
lieu  of,  oral  comments  at  the  public 
meeting.  To  be  most  helpful,  scoping 
comments  should  dearly  describe 
spedfic  issues  or  topics  whidi  the 
commentor  believes  the  EIS  should 
address.  Written  statements  and  or 
questions  regarding  the  scoping  process 
should  be  mdled  no  later  than 


November  12, 1993,  to  Commanding 
Officer,  Southern  Division.  Naval 
Fadlities  Engineering  Command,  2155  * 

Eagle  Drive,  P.O.  Box  190010,  North 
Charleston,  South  Carolina  29419-0010 
(Attn:  Robert  Teague,  Code  203RT). 
telephone  (803)  743-3864. 

Dated:  October  6, 1993. 

Michael  P.  RmmneL 

LCDR,  JAGC,  VSN,  Federal  Register  Liaison 
Officer. 

[FR  Doc  93-24972  Filed  10-8-93;  8:45  am] 
aaxiNQ  cooc  mkmm-m 


CNO  Executive  Panel;  Closed  Meeting 

Notice  was  published  Tuesday 
September  21, 1093,  at  58  FR  49038, 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Merging 
Technologies  Task  Force  was  to  meet  on 
October  7. 1993,  from  10:00  a.m.  to 
11:00  a.m.,  at  the  Pentagon.  That 
Meeting  has  been  rescheduled  and  will 
be  held  on  October  25, 1993.  All  other 
information  in  the  previous  notice 
remains  in  effect.  In  accordance  with  5 
U.S.C.  section  552b(e)(2),  the  meeting 
change  is  publicly  announced  at  the 
earliest  time. 

For  further  information  concerning 
this  meeting  contact:  J.  Kevin  Mattonen, 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue, 
Room  601,  Alexandria,  Virginia  22302- 
0268,  Phone  (703)  756-1205. 

October  5, 1993. 

Patrick  W.Kallev 

CAPT,  JAGC,  USN,  Alternate  Federal  Register 
Liaison  Officer. 

[FR  Doc  93-24914  Filed  10-8-93;  8:45  am) 
aaiJNQ  CODE  ase>4kE^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Noa.  ER99-972-000,  et  at] 

PacIfiCorp,  et  al.;  Electric  Rate,  Smalt 
Power  Production,  and  Intertocldng 
Directorate  Filings 

October  4, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PacifiCorp 
[Docket  No.  ER93-972-<X)0l 
Take  notice  that  on  September  24, 
1993,  tendered  for  filing  in  accordance 
with  Commission’s  Order  pertaining  to 
agreements  involving  final  amnesty  for 
ju^sdictional  service  and  waiver  of 
notice,  issued  July  30, 1993  under 
Docket  No.  PL93-2-002,  agreements 
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which  contain  provisions  involving  a 
return  of  energy  associated  with  the 
purchase  of  firm  capacity  from  the 
Bonneville  Power  Administration 
(Bonneville). 

Copies  of  this  filing  were  supplied  to 
Bonneville,  the  Public  Utility 
Commission  of  Oregon,  the  Utah  Public 
Service  Commission,  the  Washington 
Utilities  and  Transportation 
Commission  and  the  Public  Utilities 
Commission  of  the  State  of  California. 

PactfiCorp  requests,  for  each  filed 
agreement,  that  the  Commission 

Higrlflim  jyriyHirtinn  thpt  the 

Commission’s  approval  is  not  required 
for  such  agreements}  because  the 
provision  for  the  return  of  energy  by 
PacifiCorp  is  not  a  jurisdictional  service 
subject  to  the  Commissicm's  review. 

In  the  alternative,  if  the  Commission 
determines  that  the  energy  retdms  do 
constitute  a  jurisdiction^  service, 
PacifiCorp  requests  in  accordance  with 
18  CFR  35.11  of  the  Commission’s  rules 
and  regulations  that  a  waiver  of  prior 
notice  requirements  be  granted  and  that 
the  filed  agreements  be  accepted  for 
filing  effective  as  indicated  for  each  of 
the  agreements. 

Comment  date:  October  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pennsylvania  Power  &  Light  Co. 

[Docket  Na  ER93-268-001] 

Take  notice  that  on  September  16, 
1993,  Pennsylvania  Power  &  Light 
Company  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  October  13, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  North  Atlantic  Energy  Carp. 

(Docket  No.  ER93-803-O00I 

Take  notice  that  on  September  17, 
1993,  North  Atlantic  Energy  Ccnporation 
(North  Atlantic)  tendered  fifing 
supplemental  information  requested  by 
Conunissioa  Stafi  in  die  above- 
referenced  docket 
Commeai  date:  October  18, 1983,  in 
accord'ance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  En^and  Power  Co. 

[Docket  No.  ER93-979-^XX)] 

Take  notice  that  New  England  Power 
Company  (NEP),  on  Septm^sex  29, 1993, 
tendered  for  filling  Supplement  to 
Service  Agreement  No.  6  under  NEP's 
FERC  El«::tiic  Taiifi,  Original  Volume 
No.  3.  AccordiiigtoN£P,the{Hirposeof 
the  svqiplensent  is  to  permit  Montaup 
Electric  Company  to  wheel  periodic 
short-term  power  purchases  ham  Green 


Moimtain  Power  Corporation  and 
Central  Vermont  Public  Service 
Corporation  across  NEP’s  system. 

Comment  dote.' October  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  ft  Li^t  Co. 

[Docket  No.  ER93-725-0001 

Take  notice  that  on  September  29, 
1993,  Florida  Power  &  ^ght  Company 
filed  supplemental  information 
regard!^  its  filing  in  the  above- 
captioned  docket 

Comment  date:  October  18, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Niagara  Mohawk  Power  Corp. 

[Docket  No.  ER93-931-000I 

Take  notice  that  on  September  27, 
1993,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  tendered 
for  filing  an  amenidmmit  to  its  filing  in 
Docket  No.  ER93-831-000.  vdiich 
affects  an  agreemmt  between  Niagara 
Mcdiawk  and  the  Village  of  Bei^n,  New 
York  (Bergen).  This  agreement  provides 
for  a  new  transmissian  arrangement  and 
also  provides  for  a  power  sales 
agreement  from  Niagara  Mohawk  to 
satisfy  Bergen’s  electrical  requirements 
in  excess  erf  its  NYPA  purchases. 

The  proposed  amendment  is  based  on 
discussiems  with  FERC  Staff  and 
modifies  emrtain  rate  ceihng  provisions. 
Niagara  Mohawk  proposes  an  original 
effective  date  of  Octomr  1, 1993. 

Copies  of  this  filing  were  served  upon 
the  Public  Sovice  Commission  of  the 
State  of  New  York  and  the  Village  of 
Bergen. 

Comment  date:  October  18, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PSI  Energy,  Inc. 

[Docket  No.  ER93-806-0001 

Take  notice  that  on  September  24. 
1993,  PSI  Energy.  Inc.  (PSI)  and  The 
City  of  Piqua,  Ohio  on  September  24, 
1993,  tenoered  for  filing  corrected 
Service  Schedules  to  the  amended 
Service  Schedules  in  the  FERC  fifing  in 
Docket  No.  ER93-80&-909. 

Copies  of  this  filing  were  served  on 
The  City  of  Piqua,  Ohio,  the  Pubfic 
Utilities  Commission  of  Ohio  and  die 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  October  1ft,  1993,  in 
accordance  with  Stmidard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Fedmal  Energy  RegukEtory  Commission, 


825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  ^  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervMie.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretoiy. 

[FR  Doc.  93-24886  Filed  10-<-93;  8:45  am) 
BIUINQ  CODE  Cm-OI-M 


[Docket  No.  RP94-14-0001 

Algonquin  Gas  Transmission  Ca; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Algonquin  Gas  Transmission  Company 
(A^CBupun)  tendered  for  filing 
propos^  changes  in  its  FERC  Gas 
Tariff,  Fotirth  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 

1st  Revised  2  Sub  Original  Sheet  No.  600 
1st  Revised  2  Sub  Original  Sheet  No.  658 
1st  Revised  2  Sid>  Ordinal  Sheet  Na  673 
1st  Revised  2  Sub  Ordinal  Sheet  No.  674 
1st  Revised  2  Sub  Original  Sheet  No.  709 
1st  Revised  2  Sub  Original  Sheet  No.  710 
1st  Revised  2  Sid}  Original  Sheet  Na  711 
1st  Revised  2  Sub  Oiginal  Sheet  No.  712 
Sheet  Nos.  713-798 

The  proposed  effective  date  of  the 
tariff  sheets  is  Novembm  1, 1993. 

Algonquin  states  that  die  purpose  of 
this  filing  is  to  replace  Algonquin’s 
electronic  bulletin  bostd  and  TRACTS 
with  a  single  system  to  be  combined 
with  Texas  Eastern  Transmission 
Corporation’s  LINK  system. 

AJgcmquin  notes  that  copies  of  this 
filing  were  served  upon  ee^  affected 
party  and  interested  state  commissions. 

Any  pecsim  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intMvmie  or  predest  with  the  Federal 
Energy  Elegulat^  Commissiem.  825 
North  Caphol  Sti^.NE.,  Washington, 
DC  20426,  in  accivdance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken  but  wilt 
not  serve  to  make  protestants  parties  to 
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the  prcx:eeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Loia  D.  CasheU, 

Semtaiy. 

[FR  Doc.  93-24887  Filed  10-8-93;  8:45  am] 
aauNQ  CODE  anr-oi-M 


[Dociwt  No.  RP94-11-000] 

Algonquin  Gas  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Voluqie  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
November  1, 1993: 

Second  Revised  Sheet  No.  20A 
First  Revised  Sheet  No.  98 
Sheet  No.  99 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  establish  the  balance  and 
allocation  of  certain  Order  No.  636 
transition  costs  to  be  paid  by  Algonquin 
to  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  pursuant  to 
Texas  Eastern’s  September  30, 1993 
proposal  for  the  recovery  of  standard 
costs. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capito)  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lou  D.  CasheU, 

Secretary. 

(FR  Doc.  93-24888  Filed  10-8-93;  8:45  am] 


[Docket  No.  RP94-10-0001 

Algonquin  Gae  Transmission  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Voltune  No.  1,  Original  Sheet  No.  96 A, 
with  a  proposed  effective  date  of 
November  1, 1993. 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  establish  the  balance  and 
allocation  of  contract  assignment 
program  costs  to  be  paid  by  Algonquin 
to  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern)  pursuant  to 
Texas  Eastern’s  second  direct  bill  of 
contract  assignment  program  costs  filed 
on  October  1, 1993. 

Algonquin  notes  that  copies  of  this 
filing  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestemts  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  93-24889  Filed  10-8-93;  8:45  am] 
eaUNQ  CODE  S717-01-M 


(Docket  Nos.  RP93-1 4-000,  st  el.,  RP93- 
126-000,  et  el.,  RP87-14-000,  et  el.,  RP86- 
41-000,  et  el.] 

Algonquin  Gas  Transmission  Co.; 
Informal  Sattlamant  Confaranca 

October  5, 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  October  14, 

1993  at  10  a.m.  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street,  NE.,  WMhinrton,  DC, 
20426,  for  the  purpose  of  ex{doring  the 
possible  settlement  of  the  issues  in  this 

proceeding.  _ 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 


by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission’s  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
David  R.  Cain  (202)  208-0917. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  93-24890  Filed  10-8-93;  8:45  am] 
BILLMG  CODE  S717-01-M 


[Docket  No.  RP9S-207-000] 

ANR  Pipeline  Co.;  Proposed  Changes 
In  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  September  30, 

1993  ANR  Pipeline  Company  (ANR), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  following  tariff  sheets 
with  a  proposed  effective  date  of 
November  1, 1993: 

Second  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  17 
Original  Sheet  No.  17A 

Original  Volume  No.  2 
Twenty-Third  Revised  Sheet  Nos.  16-19 
Twenty-Fifth  Revised  Sheet  No.  20 
Twenty-Fourth  Revised  Sheet  No.  21 
Twenty-Second  Revised  Sheet  No.  22 
Original  Sheet  No.  22A 

ANR  states  that  the  referenced  tariff 
sheets  are  being  submitted  pursuant  to 
Article  VIII  of  ANR’s  Interim  Settlement 
that  was  approved  by  the  Commission 
in  the  captioned  proceeding.  See  ANR 
Pipeline  Company,  60  FERC  (CCH) 
61,145  (1992).  ANR  has  submitted 
revised  tariff  sheets  to  become  effective 
November  1, 1993. 

ANR  states  that  a  copy  of  this  filing 
have  been  served  by  mail  on  all  parties 
to  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  §  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


BIUJNQ  CODE  t717-«1-M 
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Commission  and  are  available  for  public 
inspection  in  the  public  relwence  room. 
Lois  D,  Cashefi, 

Secretary. 

[FR  Doc.  93-24891  Filed  10-8-93;  8:45  ami 
WUmO  coot  SMT-OI-M 


[Docket  No.  RP94-17-000] 

Arkla  Energy  Resource  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Arkla  Energy  Resources  Company 
(AER),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  following  revised  tariff  sheet 
to  become  effective  November  1, 1993: 

First  Revised  Sheet  No.  105 
First  Revised  Sheet  No.  106 

AER  states  that  the  revised  tariff 
sheets  set  the  first  tier  tolerance  level  for 
cash  balancing  at  5.35%,  instead  of  the 
5%  level  contained  in  the  original 
sheets  which  would  otherwise  take 
effect  automatically  as  of  November  1, 
1993  by  operating  of  AER’s  tariffs. 

On  September  20, 1993,  AER  filed 
receipt  volume  data  (Datal  that  reflected 
a  5.35%  accuracy  level  between  AER’s 
mid-month  information  to  shippers  and 
actual  receipts,  for  the  period  May  1, 
1993  to  August  31, 1993  (“Test  Period”). 
Pursuant  to  the  Commission’s  August  2. 
1993  order  in  this  docket  and  AER’s 
approved  tariffs,  AER  is  setting  its  first 
tier  cash  balancing  tolerance  level  of 
5.35%,  effective  November  1, 1993,  in 
accordance  with  the  results  reflected  in 
the  Data. 

AER  states  that  copies  of  the  filing 
have  been  served  upon  AER’s  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-24892  Filed  19-8-93;  8:45  am] 
BIUINQ  CODE  crir-oi-M 


East  Tennessee  Natural  Gas  Co.; 
Proposed  Changes  In  FERC  Gas  Tariff 

[Docket  Nos.  RP94-13-00e  and  TM94-2-2- 
000] 

October  5, 1993. 

Take  notice  diat  on  October  1, 1993, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  filed  a  limited  rate 
adjustment  to  direct  bill  the  balance  in 
its  Account  191  to  firm  sales  customers 
upon  implementation  of  East 
Tennessee’s  restructured  tariff  in  Docket 
No.  RS92-33.  'The  amounts  to  be  billed 
to  firm  sales  customers  following 
implementation  are  set  forth  in  Oigiaal 
Sheet  No.  6  of  East  Tennessee’s  Second 
Revised  Volume  No.  1. 

East  Tomessee  states  that  the  tariff 
sheet  whidi  provides  for  the  mechanism 
pursuant  to  vidiich  those  costs  are  to  be 
recovered  was  accepted  by  the 
Conunission  in  DocW  No.  RS92-33,  et 
al.  East  Tennessee  states  that  the 
purpose  of  the  filing  in  this  docket  is  to 
set  forth  the  lump  sum  amounts  and 
related  monthly  payments  that  will  be 
charged  by  East  ‘Tennessee  pursuant  to 
SectW  23  for  the  annual  period 
commencing  November  1, 1993.  East 
Tennessee  states  that  pursuant  to  this 
provision,  the  amounts  to  be  billed  will 
be  adjusted  after  the  six-month  pieriod 
following  implementation. 

East  Tennessee  also  states  that  it  is 
filing  to  adjust  its  Transportation  Cost 
Rate  adjustment  pursuant  to  Secticm  25 
of  the  General  Terms  and  Conditions. 
The  adjustments  are  set  forth  in 
Substitute  Original  Sheet  No.  4,  Second 
Revised  Volume  No.  1. 

East  Tennessee  requests  an  effective 
date  of  November  1, 1993,  or 
alternatively  the  date  established  by 
Commission  cx'der  for  implementation 
of  East  Tennessee’s  restructuring. 

East  Tennessee  states  th^  copies  of 
the  filing  have  been  mailed  to  ^ 
affected  customers  and  state  regulatray 
commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  N(»th 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections  211 
and  214  of  the  Commission’s  Rules  erf 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214.  All  such  petitions  or 


protests  should  be  filed  on  or  before 
Oct(4)er  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  actiosi  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Any  person  wishing  to  berame  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  and  available  for 
public  inspection. 

Lois  D.  CailwU. 

Secretary. 

[FR  Doc.  93-24893  Filed  19-8-93;  8:45  am) 
BILUNQ  CODE  tMT-OI-W 


[Docket  No.  RP94  12-000] 

El  Paso  Natural  Gas  Co.:  Tariff  FHing 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 

El  Paso  Natural  Gas  Company  (El  Paso), 
tendered  fw  filing  as  part  of  its  FERC 
Gas  Tariff,  First  R^s^  Volume  No.  1- 
A  and  Third  Revised  Volume  No.  2,  the 
following  tariff  sheets,  with  a  proposed 
effective  date  of  November  1, 1993: 

First  Revised  Volume  No.  1-A 
Sixteenth  Revised  Sheet  Na  20 
Sixteenth  Revised  Sheet  No.  21 
Tenth  Revised  Sheet  No.  23  \ 

lliird  Revised  Volume  No.  Z 
Twenty-ei^ith  Revised  Sheet  No.  1-D.2 

El  Paso  states  that  it  has  tend^ed 
Statement  of  Rates  tariff  sheets 
applicable  to  Rate  Schedules  T-3,  FTS- 
S  and  T-1  contained  in  its  Volume  No. 
1-A  Tariff,  which  reflect  an  adjustment 
to  El  Paso’s  transportation  rates  to 
include  the  costs  associated  with  the 
construction  of  the  East-End  Flexibility 
Project,  to  become  effective  November  1. 
1993. 

El  Paso  states  that  on  April  27, 1992, 
it  filed  an  application  at  Docket  No. 
CP92-466-000,  pursuant  to  Section  7(c) 
of  the  NGA,  for  authorization  to 
construct  and  operate  new  compre^on 
and  pipeline  facilities  on  the  east  end  of 
its  system,  in  order  to  provide  increased 
operational  flexibility. 

El  Paso  states  that  on  January  29. 1993 
at  Docket  Nos,  RP91-188-000,  RP92- 
214-OGO  and  RS92-69-000.  et  al..  it 
filed  an  Offer  of  Settlement  in 
Restructuring,  Rate  and  Related 
Proceedings  (Settlement).  El  Paso  states 
that  Article  EX,  Certificate  I*roceedings, 
provides  that  the  order  accepting  and 
approving  Settlement  shall  be  deemed 
to  grant  a  certificate  of  public 
convenience  and  necessity  auth<mzing 
the  constructian  and  operation  of  the 
facilities  proposed  at  Docket  No.  CP92- 
466-000.  El  Paso  states  that  Article  9.2 
specifically  provides  that  upon  the  in- 
service  date  of  such  project,  El  Paso 
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rHaII  be  entitled,  without  filing  a  new 
general  system-wide  rate  case,  to  adjust 
the  settlement  reservation  charges  by 
$0.0013  per  dth  ($0.03954  per  dth  on  a 
monthly  basis)  to  reflect  the  additional 
costs  of  such  fedlity  and  to  make  a 
corresponding  change  of  $0.0013  per 
dth  in  rates  \mder  Rate  Schedules  T-1 
and  FTS-S. 

El  Paso  states  that  on  April  30, 1993, 
the  Commission  issued  an  "Order 
Accepting  Settlement  and  Compliance 
Filing,  Subject  to  Modifications,"  at 
Docket  No.  RS92-60-011,  et  al.  El  Paso 
states  that  ordering  paragraph  (E)  of  the 
order  granted  El  Paso  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  the  East-End  Flexibility 
Project.  El  Paso  further  states  that  the 
order  permitted  it  to  roll  in  the  costs  of 
the  project  in  the  context  of  the 
Settlement  proceeding.  El  Paso  states 
that  on  Augiist  31, 1993,  the 
Commission  issued  an  "Order  Denying 
Rehearing,  Granting  and  Denying 
Clarification,  Terminating  Technical 
Conference  in  Part,  Accepting  Revised 
Compliance  Filings,  and  Granting 
Limited  Waiver,”  at  Docket  No.  RS92- 
60-000,  et  al.  El  Paso  also  states  that  by 
letter  dated  September  27, 1993,  the 
Director,  Office  of  Pipeline  and 
Producer  Regulation,  advised  El  Paso 
that  its  restructuring  proposal,  as 
modified  by  the  Commission’s  orders, 
will  be  effective  on  October  1, 1993. 

El  Paso  requested  that  the 
Commission  accept  the  tendered  tariff 
sheets  for  filing  and  permit  them  to 
become  effective  on  November  1, 1993, 
which  is  not  less  than  thirty  (30)  days 
after  the  date  of  the  filing. 

El  Paso  states  that  copies  were  served 
upon  all  interstate  pipeline  system 
transportation  customers  of  El  Paso  and 
interested  state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  October  13, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  public  conference 
room. 

Lola  D.  Cashell, 

Secretary. 

[FR  Doc.  93-24894  10-8-93;  8:45  am] 
BHXMQ  cooe  SnT-OI-M 


[DociMt  Na  CP94-2-000] 

Koch  Gateway  Pipelina  Co.;  Notice  of 
Request  Under  Blanket  Authorization 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Koch  Gateway  Pipeline  Company 
(Gateway),  P.O.  Box  1478,  Houston, 

Texas  77251-1478  filed  in  Docket  No. 
CP94-2-000,  a  request  pursuant  to 
§  157.205  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
construct  and  install  a  four-inch  tap  and 
related  facilities  to  enable  Gateway  to 
provide  a  delivery  point  to  serve  Frito 
Lay,  Inc.  (Frito  Lay),  under  the 
authorization  issued  in  Docket  No. 
CP82-430-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  v«dth 
the  Commission  and  open  to  public 
inspection. 

Gateway  states  that  it  seeks  to  install 
a  four-inch  tap,  riser  and  ball  valve  to 
connect  Frito  Lay’s  Jackson  Plant  on 
Gateway’s  Index  301-22-1  line  at  M.P. 
0.6,  Hinds  County,  Mississippi.  It  is 
stated  that  these  facilities  are  required  to 
comply  with  the  terms  of  an 
interruptible  transportation  agreement 
between  Frito  Lay  and  Gateway. 

Gateway  states  that  construction  for  the 
proposed  project  will  be  within 
Gateway’s  existing  right  of  way  and  the 
area  of  ground  disturbed  by  this 
construction  activity  will  ^ 
approximately  8  feet  by  10  feet.  It  is 
estimated  that  the  cost  for  installation  of 
these  facilities  is  $8,151. 

Gateway  states  that  the  proposed 
installation  of  facilities  for  Frito  Lay 
will  not  have  an  impact  on  Gateway’s 
curtailment  plan  because  the  proposed 
service  is  interruptible  in  nature.  It  is 
stated  that,  additionally,  the  quantities 
to  be  delivered  at  the  delivery  point  will 
be  within  the  certificated  entitlements 
of  the  shipper  for  whom  the 
transportation  service  will  be 
performed. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  p\irsuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 


protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allow^  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gm  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-24895  Filed  10-8-93;  8:45  am] 
BILUNQ  CODE  STir-OI-M 


[Docket  No.  ER93-760-000] 

Niagara  Mohawk  Power  Corp.;  Notice 
of  Filing 

October  5, 1993. 

Take  notice  that  on  September  16, 
1993,  New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  a  Certificate  of  Concurrence  in 
Docket  No.  ER93-760-000.  In  this  • 
docket,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  filed  a 
supplement  to  its  Rate  Schedule  FERC 
No.  165  pursuant  to  which  NYSEG  and 
Niagara  Mohawk  provide  wheeling 
service  to  one  another. 

The  supplement  proposes  an  increase 
in  the  charges  for  wheeling  service 
provided  by  each  utility,  and  these 
charges  are  proposed  to  be  effective 
September  1, 1993  and  will  be  in  place 
for  a  two  year  period. 

NYSEG  requests  that  September  1,  ' 
1993  be  allowed  as  the  effective  date  of 
the  filing  and  requests  waiver  of  the 
notice  requirement  for  good  cause 
shown. 

Copies  of  NYSEG’s  filing  were  served 
upon  the  Public  Service  Commission  of 
the  State  of  New  York  and  Niagara 
Mohawk. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordeince  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  18, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Federal  Register  /  Vol.  58,  No.  195  /  Tuesday,  October  12,  1993  /  Notices 


52753 


Commission  and  are  available  for  public 
inspection. 

'  Lois  D.  Cashell, 

Secretary. 

[FR  Doc  93-24896  Filed  10-8-93;  8:45  am] 
BILUNQ  CODE  t717-01-M' 


[Docket  No.  RP94-3-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Original  Sheet  No.  68, 
with  a  proposed  effective  date  of 
November  1, 1993. 

Northern  states  that  the  filing 
establishes  the  direct  bill  amounts  by 
shipper  resulting  fi‘om  the  Reverse 
Auction  Cost  Recovery  Mechanism 
established  in  Northern’s  Global 
Settlement.  Northern  states  that  Original 
Sheet  No.  68  reflects  these  amounts  in 
its  Tariff  and  will  commence  billing 
such  amoxmts  effective  November  1, 
1993. 

Northern  notes  that  copies  of  this 
filing  were  served  upon  ^e  Northern’s 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1993.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-24897  Filed  10-8-93;  8:45  am) 
BIUINQ  CODE  S717-01-M 


[Docket  No.  RP94-6-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Northern  Nattiral  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 


Volume  No.  1,  Original  Sheet  No.  67, 
with  a  proposed  effective  date  of 
November  1, 1993. 

Northern  states  that  the  filing 
supplements  Northern’s  September  27, 
1993,  filing  in  this  docket,  which  set 
forth  the  cfirect  bill  amounts  by  shipper 
resulting  from  the  termination  of  the 
ANGTS  Rate  Adjustment  Mechanism 
effective  November  1, 1993,  pursuant  to 
First  Revised  Sheet  No.  261  of  its  Fourth 
Revised  Volume  No.  1.  Northern  has 
filed  Original  Sheet  No.  67  to  include 
the  mon^y  direct  bill  amounts  by 
CTistomer  in  its  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1. 

Northern  states  that  copies  of  this 
filing  were  served  upon  Northern’s 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC,  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13. 1993.  All 
protests  will  be  considered  by  the 
Commission  in  determining  ^e 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Conunission  and  are 
available  for  inspection. 

Lois  O.  Cashell, 

Secretary. 

[FR  Doc  93-24898  Filed  10-8-93;  8:45  am) 

BNJJNG  CODE  f717-01-M 


[Docket  No.  RP94-6-000] 

Northern  Natural  Gaa  Co.;  Notice  of 
Propoaed  Changea  In  FERC  Gaa  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  a  proposed  effective  date  of 
November  1, 1993: 

First  Revised  Sheet  No.  50 
First  Revised  Sheet  No.  51 
First  Revised  Sheet  No.  53 

Northern  states  that  the  filing 
establishes  the  initial  Stranded  Accoimt 
No.  858  surcharge  to  recover  costs 
incurred  by  Noi&em  related  to  its 
contracts  with  third-party  pipelines. 
Therefore,  Northern  has  filed  First 
Revised  Sheet  Nos.  50, 51,  and  53  to 


establish  this  surcharge  effective 
November  1, 1993. 

Northern  states  that  copies  of  this 
filing  were  served  upon  me  company’s 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-24899  Filed  10-8-93;  8:4$  am] 
BHJJNQ  CODE  f717-01-M 


[Docket  No.  RP93-206-000] 

Northern  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  September  30 
1993,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
245,  with  a  proposed  effective  date  of 
November  1, 1993. 

Northern  states  that  the  filing 
represents  the  resolution  of  the  issue  of 
Colton  receipt  point  supply  needed  to 
meet  the  firm  Market  Area 
requirements. 

Northern  states  that  copies  of  this 
filing  were  served  upon  the  Northern’s 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC, 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  shoiild  be  filed  on  or  before 
October  13, 1993.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  brcome  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for 
inspection. 

Lois  P.  Cashefl, 

Secretary. 

[FR  Doc.  93-24900  Piled  10><8-93;  8:45  am) 
sMxaiQ  cooc  mj-w-m 


[Docket  No.  RP94-4-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

October  5. 1993. 

Take  notice  that  on  October  1, 1993, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effi^ve  date  of 
November  1, 1993; 

Original  Sheet  Na  66 
Original  Sheet  No.  69 

Northern  states  that  the  filing 
establishes  the  direct  bill  amounts  by ' 
shipper  resulting  from  the  terminatien 
of  me  Purchased  Gas  Adjustment  (PGA). 
Northern  further  states  that  the  direct 
bill  amounts  shown  on  Original  Sheet 
No.  66  are  based  upon  the  post-July 
1991  Accoimt  No.  191  balance  as  of 
October  31, 1993. 

Northern  states  that  copies  of  this 
filing  were  served  upon  me  Northern’s 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  thin  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 

Lois  D.  CashoU, 

Secretary. 

[FR  Doc  93-24901  nied  10-8-93;  8:45  am] 
BiUMO  cooc  Cm-OI-M 


[Docket  No.  RP94-2-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

October  5. 1993. 

Take  notice  that  on  October  1, 1993, 
Northern  Natural  Gas  Company 


(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  follovring  tariff 
sheets,  with  a  proposed  effi^ve  date  of 
November  1, 1993: 

First  Revised  Sheet  Na  240 
Second  Revised  Sheet  Na  245 

Northern  states  that  First  Revised 
Sheet  No.  240  and  Second  Revised 
Sheet  No.  245  of  its  Fifth  Revised 
Volume  Na  1  are  being  filed  to  provide 
that  Northern  may  recover  any  fotiue 
upstream  Account  Na  858 
transpOTtation  costs  under  its  Stranded 
Accoimt  No.  858  Cost  Recovery 
Mechanism  should  any  capacity 
assigned  through  the  Reverse  Auction 
process  revert  to  Northern. 

Northern  states  that  copies  of  this 
filing  were  served  upon  Northern’s 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  vdth 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1993.  All 
protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceedings.  Aay  person  wishing  to 
become  a  party  must  me  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc  93-24902  Filed  10-8-93;  8:45  am] 
BILUNQ  CODE  STir-Ot-M 


[Docket  No.  RP94-7-000] 

Northern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Northern  Natural  Gas  Company 
(Northern),  tendered  fm*  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  a  proposed  effective  date  of 
NovemMr  1, 1993; 

First  Revised  Sheet  No.  50 
First  Revised  Sheet  No.  51 
First  Revised  Sheet  Na  53 

Northern  states  that  the  filing 
establishes  the  initial  surcharge  to 
recover  costs  incurred  by  Nor^em 
related  to  the  realignment  of  its  gas 
supply  contracts.  Therefore,  No^em 


has  filed  First  Revised  Sheet  Nos.  50, 

51,  and  53  to  establish  the  GSR 
sundiarge  effective  November  1, 1993. 

Northern  states  that  copies  of  this 
filing  were  served  upon  tne  ccunpany’s 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commisskm,  825 
North  Capitol  Street,  NE.,  Washington, 
DC,  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1993.  All 
protests  will  be  considered  by  the 
Commission  in  determining  ihe 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceedings,  /my  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Cmnmission  and  are 
available  for  inspection. 

Lois  D.  CariwH, 

Secretary. 

[FR  Doc  93-24903  Piled  10-8-93;  8:45  am] 
BILLING  cooc  BTIT-Dt-U 


[Docket  No.  RP94-4-00(q 

Northern  Natural  Gaa  Co.;  Proposed 
Changee  in  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  G^  Tariff,  Fifth  Revised 
Volume  No.  1  and  Original  Volume  No. 
2,  the  following  tariff  sheets,  with  a 
proposed  effective  date  of  October  1, 
1993; 

First  Revised  Sheet  Na  50 
First  Revised  Sheet  Na  51 
First  Revised  Sheet  Na  52 
First  Revised  Sheet  Na  53  ■ 

First  Revised  Sheet  Na  59 
First  Revised  Sheet  No.  60 
141st  Revised  Sheet  No.  IC 
Sixteenth  Revised  Sheet  No.  iCa 

Northern  states  that  the  filing  revises 
Northern’s  Market  Area  TF/TFX 
demand  rates  to  reflect  the  S3rstem 
Management  Service  (SMS)  demand 
revenue  credit  based  upon  the  SMS 
requirements  of  Northern’s  customers. 
Northern  further  states  that  the  filing 
also  establishes  the  revised  Annual 
Charge  Adjustment  (ACA)  rate  of 
$0.0026  in  Northern’s  Fifth  Revised 
Volume  No.  1,  and  in  its  Original 
Volume  No.  2  to  the  extent  these  rates 
change,  effective  November  1, 1993. 

Northern  states  that  copies  of  this 
filing  were  served  upon  Northern’s 
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customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  October  13, 1993.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceedings.  Any  person  wishhig  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-24904  Filed  10-6-93;  8:45  am] 
BILUNQ  cooe  S717-01-M 


[Docket  No.  RP94-9-000] 

Pacific  Gas  Transmission  Co.;  Request 
for  Waiver  of  Quarterly  PGA  Filing 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Pacific  Gas  Transmission  Company 
(PGT),  filed  with  the  Commission  a 
letter  requesting  that  the  Commission 
waive  its  regulations  in  requiring  PGT  to 
filed  its  Pui^ased  Gas  Adjustment 
(PGA). 

PGT  states  that  the  Commission  has 
voted  in  PGT’s  restructuring  proceeding. 
Docket  No.  RS92-46-004,  to  permit  PGT 
to  implement  the  restructuring  required 
by  Order  No.  636,  et  seq.,  including  the 
imbundling  of  sales  service,  on 
November  1, 1993.  PGT  states  that  as 
part  of  the  implementation  of  this 
restructuring,  the  PGA  mechanism  will 
€dso  be  terminated  on  November  1, 

1993.  PGT  states  that  the  current 
adjustment  PGT  would  normally  file  at 
this  time  will  never  become  efiective. 

PGT  states  that  the  preparation  emd 
submission  of  a  quarterly  PGA  filing  to 
establish  a  current  adjustment  as  of 
November  1, 1993  is  unnecessary.  PGT 
is  not  submitting  such  a  filing. 

PGT  states  that  a  copy  of  the  letter  is 
being  served  on  PGT’s  sales  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 


All  such  motions  or  protests  shorild  be 
filed  on  or  before  October  13, 1993.  All 
protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  a  party  to 
the  proceedings.  Any  person  vdshing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
avmlable  for  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc  93-24905  Filed  10-8-93;  8:45  ami 
BtLUNQ  COOC  t717-01-M 


[Docket  No.  CP94-4-000] 

Panhandle  Eastern  Pipeline  Co.,  Notice 
of  Application 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Panhandle  Eastern  Pipeline  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  filed  in  Docket  No. 
CP94-4-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  the 
transportation  service  associated  with 
direct  sales  service  to  31  individual 
direct  industrial  sales  customers,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  o^n  to  public  inspection. 

Pannandle  states  that  on  May  1, 1993, 
it  implemented  its  restructured  service 
as  approved  in  Docket  No.  RS92-22- 
000,  et  al.,  and  is  no  longer  providing 
a  sales  sei^ce  as  such.  Panhandle 
further  states  that  prior  to  the 
restructuring  the  direct  industrial 
customers  had  been  purchasing  some  of 
their  gas  requirements  from  Panhandle 
\mder  individual  certificate 
authorizations.  Panhandle  asserts  that 
since  it  is  no  longer  providing  a  sales 
service,  the  individual  certificate 
authorizations  are  no  longer  required. 
Panhandle  is  providing  restructured 
transportation  service  for  the  direct 
industrial  ciistomers  that  requested  the 
continuation  of  service  imder  the 
restructured  tariff,  it  is  stated. 

Panhandle  further  states  that  it  does 
not  propose  to  abtmdon  any  facilities 
herein. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
26, 1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 


protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding'nr  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  tmless  otherwise  advised,  it  will  be 
unnecessary  for  Panhandle  to  appear  or 
he  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  93-24906  Filed  10-8-93;  6:45  am] 
BaUNQ  CODE  Sn7-01-M 


[Docket  No.  RP94-16-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  a  proposed  effective 
date  of  November  1, 1993: 

Original  Sheet  No.  168 
Ordinal  Sheet  No.  169 
Ori^nal  Sheet  No.  170 
Sheet  Nos.  171-199 

Texas  Eastern  states  that  the  above 
tariff  sheets  are  filed  as  a  limited 
application  pursuant  to  Section  4  of  the 
Natural  Gas  Act,  15  U.S.C.  717c  (19881 
Texas  Eastern  states  that  the  purpose  of 
the  filing  is  to  permit  Texas  Eastern  to 
recover  certain  costs  incurred  by  Texas 
Eastern  following  the  termination  of 
Texas  Eastern’s  Gas  Supply  Inventory 
Reservation  Charge  (GSIRC)  on 
November  1, 1992,  in  light  of  Order  No. 
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636.  Texas  Eastern  states  that  these  costs 
were  incurred  as  a  direct  ccmsequence 
of  Texas  Eastern’s  need  to  continue  to 
stand  ready  to  meet  its  customers' 
purchase  rights  under  their  service 
agreements  with  Texas  Eastern  during 
the  period  following  the  termination  of 
the  GSIRC  on  November  1  and  the 
implementation  of  Order  No.  636  on 
Texas  Eastern’s  system. 

Texas  Eastern  states  that  this  filing 
covers  a  total  amount  (d  $5,213,081.75 
for  the  period  from  March  1, 1993 
through  May  31, 1993,  vdiich  are  the 
costs  that  are  currently  known  and 
measurable  and  recorded  on  the  books 
of  Texas  Eastern,  pliis  applicable 
carrying  charges.  Texas  Eastern 
proposes  to  recover  its  costs  through  a 
dir^  bill  mechanism  analogous  to  that 
emplo}^  for  recovering  Accoimt  No. 
191  costs. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and 
applicable  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
'Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington.  DC 
20426,  in  accordance  with  $§  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  13, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
commission  and  are  available  for  public 
inspection  in  the  pubbc  reference  room. 
Lois  D.  Cashell, 

Secnttaj. 

[FR  Doc  93-24907  Filed  10-8-93;  8:45  am) 
enxMG  cooe  crtr-ot-H 


[Docket  No.  RP93-181-000] 

Texaa  Eastern  Transmisaion  Corp.; 
Technical  Conference 

October  5, 1993. 

In  the  Commission’s  order  issued  on 
September  30, 1993  the  Commission 
ordered  that  a  technical  conference  be 
convened  to  resolve  issues  raised  by  the 
filing.  The  conference  to  address  the 
issues  has  been  scheduled  for  Tuesday, 
December  7, 1993,  at  10  a.m..  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 


810  First  Street  NE..  Washington,  DC 
20426. 

LoisD.  Cashell, 

Secretary. 

[FR  Doc  93-24908  Filed  10-»-«3;  8:45  ami 
BBJJNQ  COOK  «n7-01-M 


[Dociwt  No.  CP93-743-0001 

Trunkllna  Gat  Co.  and  Texas  Gas 
Transmission  Corp.;  Notica  of 
Application 

October  5, 1993. 

Take  notice  that  on  September  28, 
1993,  Trunkline  Gas  Company 
(Thinkllne),  P.O.  Box  1642,  Houston, 
Texas  77251-1642,  and  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
P.O.  Box  1160,  Owensboro,  Kentucky 
42302  filed  an  application  with  the 
Commission  in  D^et  No.  CP93-743- 
000  pursuant  to  Section  7(b)  of  the 
Natt^  Gas  Act  (NGA)  for  permission 
and  approval  to  ^)andon  two  natural 
gas  excnange  services  which  were 
authorized  in  Docket  Nos.  CP62-221- 
000  1  and  CP72-53-000  x,  all  as  more 
fully  set  forth  in  the  application  which 
is  open  to  public  inspe^on. 

Tlimkiine  and  Texas  Gas  propose  to 
abandon  two  interruptible  exchange 
services  no  longer  needed  and 
performed  under  Trunkline’s  FERC  Rate 
Schedules  X-3  and  E-4  and  Texas  Gas’ 
FERC  Rate  Schedules  X-30  and  X-40. 
respectively.  Trunkline  and  Texas  Gas 
exchange  gas  at  an  intercoimection  of 
their  pipeline  systems  near  Trunkline’s 
Dyersburg,  Dyer  County,  Tennessee, 
compressor  station  vndw  their 
respective  Rate  Schedules  X-3  and  X- 
30.  Trunkline  also  delivers  «p  to  54X)0 
Mcf  of  natural  gas  pm  day  to  Texas  Gas 
in  the  Lake  Misere  Field,  Cameron 
Parish,  Louisiana,  under  its  Rate 
Schedule  E-4.  Texas  Gas  redelivers 
equivalent  volumes  under  its  Rate 
S^edule  X-40  to  Trunkline  at  (1)  the 
tailgate  of  Continental  Oil  Company’s 
Egan  Plant,  Egm,  Acadia  Parish, 
Louisiana;  (2)  Uniem  Oil  Company  of 
California’s  facilities  in  Vermiliem 
Parish,  Louisiana;  and  (3)  Texas  gas’ 
metering  focilities  at  North  Fresh  Water 
Bayou  Field,  Vermilion  Parish, 
Louisiana. 

Neither  Trunkline  nor  Texas  Gas 
proposes  to  abandon  any  focilities  in 
this  proposal 

Any  person  deuring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  October 
26, 1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 


>  Sm  oitiar  at  28  FPC 12  (1962). 
a  Sea  order  at  47  FPC  143  (1972). 


DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
recpiirements  of  the  Commissiem’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  R^ulations 
under  the  NCIA  (18  CFR  157.10).  All 

Erotests  filed  with  the  Commission  will 
8  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  persem  wishing 
to  becx)me  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission’s 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdic:tion  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
(Commission’s  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
fil^  within  the  time  required  herein,  if 
the  commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  im>po8ed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
commission  on  its  own  motion  behaves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
necessary  for  Tnmkline  or  Texas  Gag  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  CasheD,* 

SecTBfajy. 

Doc.  93-24909  Filed  10-8-93;  8:45  un) 

BOJJNG  CODE  6717-01-U 


[Docket  No.  RP94-1S-000] 

Viking  Gas  Transmission  Ca; 

Proposed  Changes  in  FERC  Gas  Tariff 

October  5, 1993. 

Take  notice  that  on  October  1, 1993, 
Viking  Gas  Transmission  (Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  (3as  Tariff,  First  Retdsed  Volume 
No.  1,  the  following  tariff  sheets  with  a 
proposed  effective  date  of  November  1, 
1993: 

First  Revised  Sheet  No.  62 
First  Revised  Sheet  Na  63 
First  Revised  Sheet  No.  64 
First  Revised  Sheet  No.  65 

Viking  states  that  the  purpose  of  its 
filing  is  to  amend  the  “Service  Lateral 
Line  Policy’’  set  forth  in  Article  XVI  of 
the  Cfonerd  Terms  and  Conditions  of  the 
propK>sed  tariff  Viking  filed  in  Docket 
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No.  RSQ2-52.  Vlkiog  has  proposed  an 
effective  date  of  November  1, 1993,  to 
coincide  with  the  proposed  effective 
date  of  Viking’s  restructured  tszifL 

Viking  states  that  copies  of  die  fiUng 
have  been  mailed  to  all  of  its  customers 
and  to  affected  state  regulatory 
cammissions. 

Any  person  desiring  to  be  heard  at  to 
protest  said  filing  should  file  a  motion 
to  Intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 

All  siich  motions  should  be  filed  on  or 
before  October  13, 1963.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  biit  vidll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  pers<m  willing  to  become  a  party 
must  file  a  motion  to  intervene.  C^ies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CashelL 
Secretojy. 

(FR  Doc.  93-24910  Piled  10-8-93;  8:45  ami 
eaxiNG  CODE  sm-oi-H 


Offtca  of  FossH  Energy 

[FE  Docket  No.  93-78-NQ] 

Valero  Industrial  Gas,  L.P.;  Blanket 
Authorization  To  Import  Natural  Gae 
From  and  Export  Natural  Gas  to 
Mexico 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  ordw. 


SUMMARY:  The  Office  of  Fossil  Ener^  of 
the  Department  of  Enfflgy  gives  nodoe 
that  it  has  issued  an  order  granting 
blanket  authorization  to  Vd^o 
Industrial  Gas,  L.P.  to  import  and  export 
up  to  a  combined  total  of  300  billion 
cubic  feet  of  natural  gas  from  and  to 
Mexico  over  a  two-year  period 
beginning  on  date  of  the  first  delivery  of 
eiffier  imports  or  exports  after  Octobin 
22, 1993. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Wa^ington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8:00  aun.  and 
4:30  p.m.,  McHKlay  ffirou^  Friday, 
except  Federal  holidays. 


Issued  ia  Washiagtou,  DC  on  September 
29, 1993. 

Qififord  P.  TomaasevnM, 

Dinette,  Office  of  Natural  Gas,  Office  of  Ftuh 
Programs,  (^fice  of  Fossil  Bitagy. 

[FR  Doc  93-24965  Filed  10-8-93;  8v«S  am) 
aaxjNQ  CODE  awa-01-M 


environmbjtaL  protection 

AGENCY 

[FRL-4784-8] 

Agency  Information  Collsctlon 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. _ 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  the  Office  of  Management 
and  Budget’s  (OMB)  responses  to 
Agency  PRA  <dearanoe  requests. 

FOR  FURTHER  INFORMATION  CONTACT. 

Sandy  Farmer  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

(MfB  Reaponses  to  Agency  PRA 
Clearance  Requests 

OMB  Approvals 

EPA  ICR  No.  1640.01;  1993  Coastal 
Oil  and  Gas  Questionnaire;  was 
approved  07/26/93;  OMB  1^.  2040- 
0160;  expires  01/31/95. 

EPA  ICR  No.  0113.05;  National 
Emission  Standard  fot  Mercury  (part  61, 
subpart  E);  was  approved  08/31/93; 

OMB  No.  2060-0097;  expires  08/31/96. 

EPA  ICR  Na  0111.07;  National 
Emission  Standard  for  Asbestos, 
Reputing  and  Recordkeeping 
Requirements— part  61.  subpait  M;  was 
approved  08/31/93;  OMB  No.  2060- 
niQl;  expires  08/31/66. 

EPA  ICR  No.  1547.03;  The  Pesticides 
EnfmeamenC  and  Applicate 
Certification  Accmnplishments 
Reporting  Form;  was  approved  08/31/ 

93;  OMB  No.  2070-0113;  mqiires  08/31/ 
96. 

EPA  ICR  1627.01;  Chesapeake  Bay 
Attitude  Survey:  was  approved  09/02/ 
93;  OMB  Na  2040-0165;  expires  09/30/ 
66. 

EPA  KIR  No.  0794.05;  Notification  of 
Substantid  Risk  of  In|ury  to  Heakh  and 
the  Environment  undw  sectitm  8(e)  of 
the  Toxic  Substances  Control  Act 
(TSCA);  was  approved  09/17/93;  OMB 
No.  2070-0046;  ex{dres  12/31/94. 

EPA  ICR  Na  1520.03;  Recall  of 
Suspoided  and  Canceled  Pesticides: 
was  approved  09/16/93;  OMB  Na  2070- 
0110;  expires  09/30/96. 


OMB  ExtensioK  cf  Expiration  Dates 

EPA  ICR  No.  1039;  Monthly  Progress 
Reports;  C^iB  Na  2030-0005; 
expiration  date  was  extended  to  03/31/ 
94. 

EPA  ICR  No.  0909;  Information 
Requirements  for  Construction  Grants 
Delegation  to  States:  expiration  date  was 
exte^ed  to  02/28/94. 

Dated:  October  5, 1993. 

Paul  Lapsley, 

Director,  Regulatory  Management  Divisiou. 
[FR  Doc  93-24962  Filed  10-8-83;  8:45  am] 
BEUMO  COPE  tsts  n  f 


FRL-46S0-0] 

Sandoz  Agro,  Inc^  Amended  Peedclde 
PeMtIone  ^  Dtcamba 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  NrXice. 

SUMMARY:  This  documoit  provides 
notice  of  mi  amended  pe^dde  petition 
(PP  3F2794  for  a  tolerance  for  the 
combined  residues  of  the  herbicide 
diramha  (33-dichloro-o-ani8ic  acid)  and 
its  5-hydroxy  metabolite  (33-dichloro-5- 
hydroxy-o-aniaic  acid),  resulting  from 
the  applicatimi  of  the  sodium  s^  in  or 
on  the  raw  agricultural  amunodity 
(RAC)  cottonseed  at  3.0  parts  per 
million  (ppm)  and  an  amende  feed 
additive  pkititm  (FAP  4H5439)  for  die 
same  chemicals  in  m  on  the  animal  feed 
commodity  cottonseed  meal  at  6.0  ppm. 
The  petitions  were  filed  by  Sandoz 
Agro,  Inc.,  to  establish  the  maximum 
level  for  residues  of  the  beibicids  in  or 
on  this  RAC  and  animal  feed 
commodity. 

DATES:  Comments,  identified  by  the 
document  control  number,  [PF-S83], 
must  be  redeved  on  or  before  Oett^ter 
27. 1993. 

ADDRESSES:  By  mail,  sulnnit  written 
comments  to:  Public  Response  and 
Program  Restniioes  Branch,  Field 
Operations  Divisiem  (H750^),  Office  of 
Pesticide  Programs,  Environinental 
Protection  Agmcy,  401 M  St.,  SW., 
Washingtem,  DC  2460.  In  Pwsmi,  deliver 
comments  to  rm.  1128,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Infonnation  submitted  as  a  comment 
concerning  this  documrat  may  be 
claimed  cmffidential  by  marking  any 
part  or  all  of  that  information  as 
“Confidential  Buaness  Infimnatioa** 
(CBI).  Infonnation  so  marked  will  not  be 
disefosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  cemunent  that  does  omtain 
CBI  must  be  submitted  for  inclusion  in 
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the  public  record.  Information  not 
marked  confidential  will  be  included  in 
the  public  docket  by  EPA  without  prior 
notice.  The  public  docket  is  available 
for  public  inspection  in  Rm.  1128  at  the 
addmss  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  J.  Taylor,  Product  Manager 
(PM)  25,  Registration  Division 
(H7505C),  Office  of  Pesticide  Programs, 
Environmentral  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 

Office  location  and  telephone  number: 
Rm.  241,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
6800. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  1, 1984  (49 
FR  30790),  EPA  issued  notices  that 
announced  that  Velsicol  Chemical 
Corp.,  341  East  Ohio  St.,  Chicago,  IL 
60611,  proposed  amending  40  CF^ 
180.227  by  establishing  a  tolerance 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C  346a.  for  the  combined  residues 
of  the  herbicide  dicamba  (3,6-dichloro* 
o-anisic  add)  and  its  metabolite  3,6- 
dichloro-5-hydroxy-o-anisic  add  in  or 
on  the  RAC  cottonseed  at  3.0  ppm 
(pestidde  petition  (PP)  3F2794)  and 
amending  21 CFR  part  561  by 
establishing  a  food  additive  regulation 
under  section  409  of  the  FFDCA.  21 
U.S.C.  348,  permitting  residues  of 
dicamba  in  or  on  cottonseed  meal  at  6.0 
ppm  (feed  additive  petition  (FAP) 
4H5439). 

No  comments  were  received  in 
response  to  the  notices  of  filing. 

The  Agency  subsequently  issued  a 
recodification  document,  published  in 
the  Federal  Register  of  Jime  29, 1988 
(53  FR  24688),  redesignating  21  CFR 
part  561  rmder  40  CFR  part  186  and 
redesignating  dicamba  as  40  CFR 
186.1800.  Velsicol  Chemical  Corp.  was 
purchased  by  Sandoz  Crop  Protection 
Corp.,  Corporate  Headquarters,  1300 
East  Touhy  Ave.,  Des  Plaines,  IL  60018. 

The  petitioner  subsequently  amended 
PP  3F2794  and  FAP  4H5439,  proposing 
the  establishment  of  tolerances  for 
residues  of  the  herbicide  dicamba  (3,6- 
dichloro-o-anisic  acid)  and  its  5- 
hydroxy  metabolite,  resulting  from  the 
application  of  the  sodium  salt,  on  the 
RAC  cottonseed  at  3.0  ppm  and  the 
animal  feed  item  cottonseed  meal  at  6.0 
ppm.  The  earlier  petition  proposing  the 
use  of  the  dimethylamine  (DMA)  salt 
was  made  for  the  purpose  of 
“ameliorat(ing)  the  Agency’s  concerns 
over  toxicological  issues  [i.e. 
carcinogenicity]  firbm  nitiosamine  in  the 
DMA  s^t  formulation.” 


Interested  persons  are  invited  to 
submit  written  comments  on  the 
amended  petitions.  Documents  that  will 
be  considered  are  available  to  the  public 
in  the  Office  of  Pesticide  Programs 
docket  at  the  Public  Response  and 
Program  Resources  Branch,  at  the 
adc^ss  given  above.  Comments  must 
bear  a  notation  indica^ng  the  document 
control  number,  [PF-583].  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  in  the 
Information  Services  Section,  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests. 

Dated:  October  1, 1993. 

Steven  L.  Johnson. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  93-24961  Filed  10-6-93;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

[Petition  No.  P75-63] 

Petition  of  the  United  States  Atlantic 
and  GuN/Hiepanloia  Steamship  Freight 
Association  and  the  United  States 
Atlantic  and  GuK/Southeastem 
Caribbean  Freight  Association; 

Petition  for  Temporary  Exemption 
From  Electronic  Tariff  Filing 
Requirements;  Filing  of  Petition 

Notice  is  hereby  given  of  the  filing  of 
a  petition  by  the  United  States  Atlantic 
and  Gulf/Hispaniola  Steamship  Freight 
Association  and  the  United  States 
Atlantic  and  Gulf/Southeastem 
Caribbean  Freight  Association  pursuant 
to  46  CFR  514.8(a),  for  temporary 
exemption  from  the  electronic  tariff 
filing  requirements  of  the  Commission’s 
ATFI  System.  Petitioners  request 
exemption  from  the  October  8, 1993, 
electronic  filing  deadline. 

To  facilitate  thorough  consideration  of 
the  petition,  interested  persons  are 
requested  to  reply  to  the  petition  no 
later  than  October  15, 1993.  Replies 
shall  be  directed  to  the  Secretary. 

Federal  Maritimer  Commission, 
Washington,  DC  20573-0001,  shall 
consist  of  an  original  and  15  copies,  and 
shall  be  served  on  counsel  for 
petitioners,  Nathan  J.  Bayer,  Esq.,  Sher 
&  Blackwell,  1255  23rd  Street  NW., 
suite  500,  Washington,  DC  20037. 


Copies  of  the  petition  are  available  for 
examination  at  ffie  Washington,  DC 
office  of  the  Secretary  of  the 
Commission,  800  N.  Capitol  Street  NW., 
room  1046. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  93-24855  Filed  10-6-93;  8:45  am) 
BILUNQ  CODE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Atlantic  Community  Bancorp,  Inc.,  at 
al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  appli^  for  the  Board’s  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board’s  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  fridicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  feet  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  1, 1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1,  Atlantic  Community  Bancorp,  Inc., 
Rocky  Moimt,  North  Carolina;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Unity  Bank  &  Trust  Company, 
Rocky  Mount.  North  Carolina. 

2.  KS  Bancorp,  Inc.,  Kenly,  North 
Carolina:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Kenly  Savings  Bank, 
Inc.,  Kenly,  North  Carolina. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
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Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  AmSouth  BaitcorponOion, 
Birmingham,  Alabama;  to  merge  with 
Citizens  National  Corporation,  Naples, 
Florida,  and  thereby  indirectly  acquire 
Citizens  National  Bank,  Naples,  Florida. 

2.  SouthThist  Corporation, 
Birmin^am,  Alaba^;  to  merM  with 
BMR  Financial  Group,  ina,  Atlanta, 
Geor^,  and  thereby  indirectly  aoqiiire 
Ameribank,  Clearwater.  Fltmda,  a^ 
Conmnmity  First  Bank  of  Centr^ 
Florida,  Winter  Garden,  Fknida. 

C.  Federal  Resenre  Bank  of  St  Louis 
(Randall  C.  Simmer,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Arvest  Bank  Group,  Inc., 
Bentonville,  Arkansas;  to  acquire  at 
least  63.78  percent  of  the  voting  shares 
of  Bank  of  Bentonville,  Bentonville, 
Arkansas. 

D.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  FSB  Bancshares,  Inc.,  Clute,  Texas, 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  FSB  Bancshares  of  Delware, 
Inc.  Wilmington,  Delaware,  and  th»eby 
indirectly  acquire  First  State  Bank, 
Clute,  Texas.  In  cmmection  writh  tMs 
application,  FSB  Bancshares  of 
Delaware.  Inc.  has  applied  to  becmne  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
State  Bank.  Qute,  Texas. 

Board  of  Governors  of  the  Pedei&l  Reserve 
System,  October  5, 1993. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-24930  Filed  10-8-93;  8;45  am] 
BajJNO  CODE  e2ie«i-F 


Chemical  Banking  Corporation,  New 
York,  New  York;  Application  to  Engage 
in  Nonbanking  Activities 

Chemical  Banking  Corporation,  New 
York,  New  York  (Applicant),  has 
applied  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BHC  Act)  and  § 
225.23(a)(3)  oiP  the  Board’s  Regulation  Y 
(12  CFR  225.23(a)(3))  to  engage  de  novo 
through  its  wholly  owned  su^idiary, 
Chemical  Securities  Inc.,  New  York, 
New  York  (Company),  a  broker-dealer 
registered  with  the  Securities  and 
Exchange  Commission  under  the 
Securities  Exidiange  Act  of  1934  (15 
U.S.C  76a  et  seq.),  in  underwriting  and 
dealing  in,  to  a  lifted  extent,  all  types 
of  equity  securities,  inchiding  vrithout 
limitatirm,  common  stock,  preferred 
stock.  American  Depositvy  Receipts, 
options,  hmitod  paiteerriup  units. 


securities  issued  by  dosed-end 
investment  companies  but  not  securities 
issued  by  open-end  investmmt 
companies,  and  other  direct  and 
indirect  equity  ownerriiip  intnests  in 
corporations  and  other  entitSes. 
Applicant  proposes  to  conduct  these 
ai^vities  throughout  the  United  States 
and  the  worid. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  whidi  me  Bo^,  aftm  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  amtrolling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  toat  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  genwal  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  partir^ar  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  compaiw  may  reastmably  be 
expected  to  produce  public  benefits  that 
outwei^  possible  adhrerse  effects. 

A  pa^cukr  activity  may  be  found  to 
meet  the  '^closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity;  t^  banks  generally  provide  . 
services  that  are  operationaUy  or 
functionally  similu  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  dm  proposed  activity;  or 
that  baiiks  generalW  provide  services 
that  are  so  integrally  related  to  die 
proposed  activity  as  to  require  thw 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (D.C 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  th^  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  manning  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  Fedwal  Raster  806 
(1984). 

The  Board  meviously  has  approved, 
by  order,  imdarwriting  and  dealing  in, 
to  a  limited  extent,  all  types  of  deM  and 
equity  securities.  JJ*.  Morgan  &  Co. 
Incorporated,  et  al.,  75  Fc^ral  Reserve 
Bulletin  192  (1989)  (1989  Section  20 
Order),  as  modified  by  Order  d^ed 
September  21. 1989, 75  Federal  Reserve 
Bulletin  751  (1989)  (Modification 
Order).  Applicant  h^  stated  that  it  will 
conduct  the  proposed  imderwriting  and 
dealing  actirities  using  the  same 
methods  and  procedures,  and  8ub)ect  to 
the  same  praamtial  limitations 
estahiidied  by  the  Board  in  the  1989 
Secticm  20  Older,  as  modified  by  the 
Modification  Ot^,  inrtodlng  ^ 


Board’s  10  percent  revalue  limitation 
on  such  activities.  For  this  reason. 
Applicant  contends  that  approval  of  tiie 
application  would  not  be  barred  by 
section  20  of  tlm  Glass-Steagall  Act  (12 
U.S.C  377),  which  prohibits  the 
affiliation  of  a  state  member  hank  with 
any  company  principally  engaged  in  the 
underwriting,  public  sale,  or 
dlstributicm  of  securities. 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(cK8)  of  the 
BHC  Act  requires  the  Bo^  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convoiience.  increased 
competitimx.  or  gains  in  efficiency  that 
outweigh  possible  adverse  efiects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfeir  competititm, 
conflicts  of  intoest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
public  by  promoting  cximpetition,  lower 
financiiig  costs,  and  more  izmovative 
financing.  Applicant  also  believes  that 
aj^mival  of  thfe  applicaticm  will  allow 
Company  to  provicle  a  wider  ran^  of 
services  and  added  convenience  to  its 
customers.  Applicant  believes  that  the 
proposed  activities  will  not  result  in  any 
unsound  banking  practices  or  other 
adverse  eflecis. 

In  publishing  the  proposal  for 
commoit.  the  Board  doM  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  tiie 
issues  presoited  by  the  application  and 
does  not  represent  a  determinaticm  by 
the  Board  mat  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  cximments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 

Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
D.C  20551,  not  later  than  Oc:tober  29, 
1993.  Any  request  for  a  hearing  on  this 
applicaticm  must,  as  required  by  § 
262.3(e)  of  the  Board’s  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
feet  that  are  to  dispute,  summarizing  the 
evidence  that  womd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

This  applicaticm  may  be  inspected  at 
the  officM  of  the  Board  of  Governors  car 
the  Federal  Reserve  Bank  of  New  York. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  October  5, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc  93-24931  Filed  10-8-93;  8:45  am] 
B4LUNa  C006  621041-F 


The  Dal>lchl  Kangyo  Bank,  Limited; 
Application  to  En^ge  in  Certain 
Nonbanking  Activities 

The  Dai-Ichi  Kangyo  Bank,  Limited, 
Tokyo,  Japan  (Applicant),  has  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  section 
225.23  of  the  Board’s  Regulation  Y,  12 
C.F.R.  225.23,  to  engage  through  its 
wholly  owned  subsidiary.  DKB 
Securities  Corporation,  New  York,  New 
York  (Company),  in  the  ptirchase  and 
sale  for  its  own  account  of  certain 
futxires,  options,  and  options  on  futures 
contracts  with  respect  to  certain  bank- 
eligible  securities  and  money  market 
instruments,  for  purposes  other  than 
hedging.! 

Applicant  seeks  approval  to  conduct 
the  proposed  activities  throughout  the 
United  States,  and  plans  to  conduct  the 
activities  on  a  world-wide  basis. 

Closely  Related  to  Banking  Standard 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  baring  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  In 
determining  whether  a  proposed 
activity  is  closely  related  to  banking  for 
purposes  of  the  BHC  Act,  the  Board 
considers,  inter  alia,  the  matters  set 
forth  in  National  Courier  Association  v. 
Board  of  Governors  of  the  Federal 
Reserve  System,  516  F.2d  1229  (D.C.  Cir. 
1975).  Tliese  considerations  are 

(1)  whether  banks  generally  have  in 
fact  provided  the  proposed  services; 

(2)  whether  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
services  as  to  equip  them  particularly 
well  to  provide  the  proposed  services; 
and 

(3)  whether  banks  generally  provide 
services  that  are  so  integrally  related  lo 
the  proposed  services  as  to  require  their 


1  The  specific  futures,  options,  and  options  on 
futures  contracts  which  Applicant  proposes  to 
purchase  and  sell  fiuough  Company  are 
substantially  similar  to  those  contracts  listed  in  the 
appendices  to  the  Board’s  Order  in  Swiss  Bank 
Corporation,  77  Federal  Reserve  Bulletin  759 
(1991). 


provision  in  a  specialized  form.  See  516 
F.2d  at  1237.  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Reflation  Y,  49  FR  806  (1984). 

Applicant  states  that  the  Board 
previously  has  determined  by  order  that 
the  proposed  activities  are  closely 
related  to  banking.  See  Swiss  Bank 
Corporation,  77  Federal  Reserve 
Bulletin  759  (1991).  Applicant  further 
states  that  banks  conduct  the  proposed 
trading  activity;  that  the  Office  of  the 
Comptroller  of  the  Currency  has 
permitted  national  banks  to  conduct 
such  activity;  and  that  banlcs  are 
equipped  to  engage  in  the  proposed 
activity  and  have  developed  relevant 
expertise  in  such  matters  as  judging  and 
pr^cting  interest  rate  movements. 

Proper  Incident  to  Banking  Standard 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  Company 
can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsoimd  banking  practices. 
12  U.S.C.  1843(c)(8). 

Applicant  believes  that  the  propo^l 
will  produce  public  benefits  that  ' 
outweigh  any  potential  adverse  effects. 

In  particular.  Applicant  maintains  that 
the  proposal  will  enhance  market 
competition,  increase  market  liqmdity, 
and  enable  Company  to  operate  more 
efficiently  in  its  government  securities 
business.  In  addition.  Applicant  states 
that  the  proposed  activities  will  not 
resiilt  in  adverse  effects  such  as  an 
undue  concentration  of  resources, 
decreased  or  tm&ir  competition, 
conflicts  of  interest,  or  imsound  banking 
practices. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application,  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Rieserve  System.  Washington, 
DC  20551,  not  later  than  November  3, 


1993.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board’s  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  wmild  be  presented  at  a 
hearing,  and  indicating  how  the  pqrty 
commenting  would  be  aggrieved  by 
approval  of  the  proposal.  This 
application  may  be  inspected  at  the 
offices  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  San  Francisco. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  5, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-24932  FUed  10-8-93;  8:45  am] 
BIUMG  CODE  ttKMU-F 


DFC  Acquisition  Corporation  II; 
Formation  of,  Aequialtion  by,  or 
Merger  of  Bank  Holding  Companies; 
and  Acquisition  of  Nonbanking 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board’s 
Regulation  Y  (12  CFR  225.14)  for  the 
Bo^’s  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842)  to  become  a  bank  holding 
company  or  to  acquire  voting  securities 
of  a  bank  or  bank  holding  company.  ’The 
listed  company  has  also  appli^  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board’s  approval 
\mder  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  Cni  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources. 
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decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  emy  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  them  November  1, 
1993. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  DFC  Acquisition  Corporation  II, 
Kansas  City,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  98.06 
percent  of  the  voting  shares  of 
Dickinson  Financial  Corporation, 
Kansas  City,  Missouri,  and  thereby 
acquire  Army  National  Bank,  Fort 
Leavenworth,  Kansas,  and  Bank 
Midwest,  N.A.,  Maryville,  Missouri. 

DFC  Acquisition  Corporation  n, 
Kansas  City,  Missouri;  has  also  applied 
to  acquire  Livingston  Life  Insurance 
Company,  Kansas  City,  Missoiiri,  and 
thereby  engage  in  reinsuring  credit- 
related  insurance  pursuant  to  § 
225.25(b)(8)(i)  of  the  Board’s  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  5, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-24928  Filed  10-8-93;  8:45  ami 
BILUNG  CODE  e21(H>1-F 


Keystone  Financial,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  In 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board’s  Regulation  Y  (12  CTR 
225.23(a)(2)  or  (f))  for  the  Board’s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Art  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  Cni  225.21(a)]  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throu^out  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 


Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  “reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  tmfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices.”  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fart  that  are  in  dispute,  summarizing  the 
evidence  that  wovdd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  November  1, 1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia.  Pennsylvania  19105: 

1.  Keystone  Financial,  Inc., 
Harrisburg,  Pennsylvania;  to  acquire 
Elmwood  Bancorp,  Inc.,  Media, 
Pennsylvania,  and  thereby  engage  in 
operating  a  savings  association  pursuant 
to  §  225.25(b)(9)  of  the  Board’s 
Reflation  Y. 

B.  Federal  Reserve  Bank  of  Kansas 
Gty  Oohn  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

].  Citizens  Holding  Company, 
Muskogee,  Oklahoma;  to  acquire 
DigiSource,  Inc.,  Fayetteville,  Arkansas, 
and  thereby  engage  throughy  a  joint 
venture  in  providing  data  processing 
services  pursuant  to  §  225.25(b)(7)  of 
the  Board’s  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  5, 1993. 

Jennifer  |.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-24933  Filed  10-8-93;  8:45  am] 

BILLMQ  CODE  SaiOOI-F 


Dr.  William  Steinberg,  et  ai.;  Change  In 
Bank  Control  Noticea;  Acquiaitiona  of 
Sharea  of  Banka  or  Bank  Holding 
Companiea 

The  notificants  listed  below  have 
applied  tmder  the  Change  in  Bank 


Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board’s  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  fectors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  October  28, 1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Dr.  William  Steinberg,  and  Jill 
Steinberg,  Meadowbrook,  Pennsylvania; 
who  currently  own  24.82  percent,  to 
acquire  additional  shares  for  a  total  of 
over  25  percent  of  the  votuEig  shares  of 
Continental  Bancorporation,  Laurel, 
New  Jersey. 

2.  Arthur  Toll,  Ambler,  Pennsylvania, 
and  Linda  Toll,  Ambler,  Pennsylvania; 
to  acquire  more  than  10  percent  and  less 
than  25  percent  of  the  voting  shares  of 
First  Bank  of  Philadelphia. 

Philadelphia,  Pennsylvania. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Harold  Eugene  Lieding,  Vienna, 
Virginia;  to  acquire  an  additional  16.31 
percent  of  the  voting  shares  of  Heritage 
Bank,  McLean,  Virginia,  for  a  total  of 
16.39  percent. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  5, 1993. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-24929  Filed  10-8-93;  8:45  am] 
BILUNG  CODE  ttlfrOI-F 


FEDERAL  TRADE  COMMISSION 
[File  No.  902-3178] 

Diet  Center^  Inc.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  allied 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
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Commissioii  approval,  would  prohibit, 
among  other  things,  a  Pittsburg, 
Pennsylvania  diet  program  company 
horn  misrepresenting  the  performance 
or  safety  of  any  wei^t-loss  program  it 
offers  in  the  future:  reqiiire  it  to  have 
competent  and  reliable  scientific 
evidence  to  back  up  future  claims  it 
makes  about  weight  loss  and 
maintenance;  require  it  to  include  in 
conjiinctkm  with  maintenance  success 
claims,  the  statement  “For  many  dieters, 
weight  loss  is  temporary;’*  and  require 
it  to  disdoee  to  its  customers  that  fiiilure 
to  eat  all  of  the  food  recommended  in 
the  program  may  put  their  health  at  risk. 
DATES:  Comments  must  be  received  on 
or  before  December  13, 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  St  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  C.  Nielsen,  Seattle  Regional 
Office,  Federal  ’Trade  Commission,  2806 
Federal  Building,  915  Second  Ave., 
Seattle  WA,  98174,  (206)  220-6350. 
SUPPLEMENTARY  MPORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act  38  Stat  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Sudi  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  to  inspection  and  copying 
at  its  principal  offira  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Diet  Center, 
Inc.,  a  corporation,  hereafter  sometimes 
referred  to  as  proposed  respondent  or 
respondent,  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  fix>m  the  use  of  the  acts 
and  practices  being  investigated, 

It  is  hereby  agreed  by  and  between 
Diet  Center,  Inc.,  by  its  duly  authorized 
officers  and  its  attorneys,  and  coimsel 
for  the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  Diet  Center, 
Inc.  is  an  Idaho  corporation,  with  its 
offices  and  princip^  place  of  business 
at  921  Penn  Avenue,  Pittsburgh, 
Pennsylvania  15222. 


2.  Proposed  respondent  admits  all  the 
jurisdictioaal  facts  set  forth  in  the 
attadied  draft  complaint. 

3.  Proposed  respmdent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commissitm’s  decision  contain  a 
statemmit  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  ordm  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act.  5  U.S.C.  504. 

4.  'This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it  together  with  the 
attached  draft  complaint  will  be  placed 
on  the  public  record  ftir  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstai^es  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent  of 
facts,  other  than  jurisdictional  facts,  or 
of  violations  of  law  as  alleged  in  the 
draft  of  complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent:  (a)  Issue  its  compl^t 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containii^  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding:  and  (b)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
efiect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Drfivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
-to  proposed  respondent’s  address  as 
stated  in  this  agreement  shall  constitute 
service.  Propos^  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 


be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  tiae 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
attached  draft  complaint  and  the 
following  order.  Proposed  respondent 
imderstands  that  once  the  order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports 
showing  that  it  has  fiiUy  complied  with 
the  order.  Prcroosed  respondent  further 
understands  tnat  it  may  be  liable  for  ' 
civil  penalties  in  the  amoxmt  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

Definitions 

For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

A.  “Competent  and  reliable  scientific 
evidence’’  shall  mean  tests,  analyses, 
research,  studies,  surveys,  or  other 
evidence  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  ^e  relevant  profession  or 
science  to  )rield  accurate  and  reliable 
results: 

B.  “Weight  loss  program’’  shall  mean 
any  program  designed  to  aid  consumers 
in  weight  loss  or  weight  maintenance; 

C.  “Broadcast  medium’’  shall  mean 
any  radio  or  television  broadcast, 
cablecast,  home  video  or  theatrical 
release. 

D.  For  any  Order-required  disclosure 
in  a  print  medium  to  made  “clearly 
and  prominently,’’  or  in  a  “clear  and 

rominent’’  manner,  it  must  be  given 
oth  in  the  same  type  style  and  in:  (1) 
Twelve  point  type  where  the 
representation  that  triggers  the 
disclosure  is  given  in  twelve  point  or 
larger  type;  or  (2)  the  same  t3rpe  size  as 
the  representation  that  triggers  the 
disclosure  where  that  representation  is 
given  in  a  type  size  that  is  smaller  than 
twelve  point  type.  Few  any  Order- 
required  disclosure  given  orally  in  a 
broadcast  medium  to  be  made  “clearly 
and  prominently,’’  or  in  a  “clear  and 
prominent"  manner,  the  disclosure 
must  be  given  at  the  same  volume  and 
in  the  same  cadence  as  the 
representation  that  triggers  the 
disclosure. 

E.  “Short  broadcast  advertisement" 
shall  mean  any  advertisement  of  thirty 
seconds  or  less  duration  made  in  a 
broadcast  medium. 

I 

It  is  ordered.  That  respondent  Diet 
Center,  Inc.,  a  corporation,  its 
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successors  and  assigns,  and 
respondent’s  officers,  representatives, 
agents,  and  employees,  ffirectly  or 
tl^u^  any  corporation,  subsidiary, 
division,  or  other  device,  including 
franchisees  or  licensees,  in  connection 
with  the  advertising,  promotion, 
offering  for  sale,  or  sale  of  any  weight 
loss  program,  in  or  affecting  commerce, 
as  “commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Making  any  representation, 
directly  or  by  implication,  about  the 
success  of  participants  on  any  weight 
loss  program  in  achieving  or 
maintaining  weight  loss  or  weight 
control  unless,  at  the  time  of  making 
any  such  representation,  respondent 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence 
substantiating  the  representation; 
Provided,  further.  That  for  any 
representation  that: 

(1)  Any  weight  loss  achieved  or 
meunteuned  through  the  weight  loss 
program  is  typical  or  representative  of 
all  or  any  subset  of  participants  of 
respondent’s  program,  said  evidence 
shall,  at  a  minimum,  be  based  on  a 
representative  sample  of: 

(a)  All  participants  who  have  entered 
the  program,  where  the  representation 
relates  to  such  persons;  Pmvided, 
however.  That  ffie  required  sample  may 
exclude  those  participants  who  dropp^ 
out  of  the  program  within  two  weelu  of 
their  entrance  or  who  were  unable  to 
complete  the  program  due  to  illness, 
pregnancy  or  change  of  residence;  or 

(b)  All  participants  who  have 
completed  a  particular  phase  of  the 
program  or  the  entire  program,  where 
the  representation  only  relates  to  such 
persons; 

(2)  Any  weight  loss  is  maintained 
long-term,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  at  least  two 
years  from  their  completion  of  the  active 
maintenance  phase  of  respondent’s 
program  or  earlier  termination,  as 
applicable;  and 

(3)  Any  weight  loss  is  maintained 
permanently,  said  evidence  shall,  at  a 
minimum,  he  based  upon  the 

.  experience  of  participants  who  were 
followed  for  a  perioa  of  time  after 
completing  the  program  that  is  either: 

(a)  Generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  for  predicting  that 
weight  loss  will  be  permanent;  or 

(b)  Demonstrated  by  competent  and 
reliable  survey  evidence  as  being  of 
sufficient  duration  to  permit  su(±  a 
prediction. 


B.  Representing,  directly  or  by 
implication,  except  through 
endorsements  of  testimonials  referred  to 
in  paragraph  I.E.,  that  participants  of 
any  weight  loss  program  have 
successfiiUy  maintained  weight  loss, 
vmless  respondent  discloses,  clearly  and 
prominently,  and  in  close  proximity  to 
such  representation,  the  statement:  “For 
many  dieters,  weight  loss  is  temporary;” 
Provided,  further,  'That  respondent  shall 
not  represent,  directly  or  by  implication, 
that  the  above-quoted  statement  does 
not  apply  to  dieters  in  respondent’s 
weight  loss  program;  Provided,  however. 
That  a  mere  statement  about  the 
existence,  design  or  content  of  a 
maintenance  program  shall  not.  without 
more,  be  considered  a  representation 
that  participants  on  any  weight  loss 
program  have  successfully  maintained 
weight  loss. 

C.  Representing,  directly  or  by 
implication,  except  throu^  short 
broadcast  advertisements  referred  to  in 
paragraph  IJ).,  and  except  through 
endorsements  or  testimonials  referred  to 
in  paragraph  !£.,  that  participants  on 
any  weight  loss  program  have 
successfiiUy  maintained  weight  loss, 
unless  respondent  discloses,  clearly  and 
prominently,  and  in  close  proximity  to 
such  representation  the  following 
information: 

(1)  'The  average  percentage  of  weight 
loss  maintained  by  those  participants; 

(2)  The  duration  over  ^^ch  the 
wei^t  loss  was  maintained,  measured 
firom  the  date  that  participants  ended 
the  active  weight  loss  phase  of  the 
program;  Provided,  fukher,  ’That  if  any 
portion  of  the  time  period  covered 
includes  participation  in  a  maintenance 
program(s)  that  follows  active  weight 
loss,  such  fact  must  also  be  disclosed; 
and 

(3)  If  the  participant  population 
referred  to  is  not  representative  of  the 
general  participant  population  for 
respondent’s  programs; 

(a)  'The  proportion  of  the  total 
participant  population  in  respondent’s 
programs  that  those  participants 
represent,  expressed  in  terms  of  a 
percentage  or  actual  numbers  of 
participants;  or 

(b)  Ine  statement:  “Diet  Center  makes 
no  claim  that  this  [these]  resultls]  is 
[are]  representative  of  all  participants  in 
the  Diet  Center  Program.” 

Provided,  further,  'That  compliance  with 
the  obligations  of  this  Paragraph  I.C.  in 
no  way  relieves  respondent  of  the 
reqiiirement  imder  Paragraph  LA.  of  the 
Order  to  substantiate  any  representation 
about  the  success  of  participants  on  any 
weight  loss  program  in  maintaining 
weight  loss. 


D.  Representing,  directly  or  by 
implication,  in  short  broadcast 
advertisements  that  participants  of  any 
weight  loss  program  have  successfully 
maintained  weight  loss  xmless 
respondent: 

(1)  Includes,  clearly  and  prominently, 
and  in  immediate  conjimction  with 
such  representation,  the  statement: 
"Check  at  our  outlets  for  details  about 
our  maintenance  record;” 

(2)  For  a  period  of  time  beginning 
with  the  date  of  the  first  broadcast  of 
any  such  advertisement  and  ending  no 
sooner  than  thirty  days  after  the  last 
broadcast  of  such  advertisement, 
complies  with  the  following  procedures 
upon  the  first  presentation  of  any  form 
asking  for  information  from  a  potential 
customer,  but  in  any  event  befere  such 
person  has  entered  into  any  agreement 
with  respondent: 

(a)  Gives  to  each  potential  client  a 
separate  document  entitled 
“Maintenance  Information,”  which 
shall  include  all  the  information 
required  by  paragraph  LB.  and 
subparagraphs  LC.(l)-(3)  of  this  Order 
and  shall  be  fbrmatt^  in  the  exact  type 
size  and  style  as  the  example  form 
below,  and  shall  include  the  heading 
(Helvetica  14  pt.  bold),  lead-in  (Times 
Roman  12  pt.),  disclosures  (Helvetica  14 
pt.  bold),  acknowledgment  language 
(Times  Roman  12  pt.)  and  simature 
block  therein:  Provided,  further,  ’That  no 
information  in  addition  to  that  required 
to  be  included  in  the  document  required 
by  this  subparagraph  LD.(2)  shall  be 
included  therein: 

Maintenance  Information 

You  may  have  seen  our  recent  ad  about 
maintenance  success.  Here's  some  additional 
information  about  our  maintenance  record. 

(Disclosure  of  maintenance  statistics  goes 
here 


For  many  dieters,  weight  loss  is  temporary. 
I  have  read  this  notice. 


(Client  Signature) 


(Date) 

(b)  Requires  each  potential  customer 
to  sign  such  document;  and 

(c)  Gives  each  customer  a  copy  of 
such  document; 

Provided,  further.  That  if  any 
potential  participant  who  does  not  then 
participate  in  the  program  refuses  to 
sign  or  accept  a  copy  of  such  document, 
respondent  shall  so  indicate  on  such 
document  and  shall  not,  for  that  reason 
alone,  be  foxmd  in  breadi  of  this 
subparagraph  LD.(2);  and 
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(3)  Retains  in  each  customer’s  file  a 
copy  of  the  signed  maintenance  notice 
required  by  tMs  paragraph: 

Provided,  further.  That:  (1) 

Compliance  with  the  obligations  of  this 
paragraph  I.D.  in  no  way  relieves 
respondent  of  the  requirement  imder 
paragraph  LA.  of  this  Order  to 
substantiate  any  representation  about 
the  success  of  participants  on  any 
weight  loss  program  in  maintaining 
weight  loss;  and  (2)  respondent  must 
comply  with  both  paragraphs  I.D.  and 

I.C  of  this  Order  if  respondent  includes 
in  any  such  short  broadcast 
advertisement  a  representation  about 
maintenance  success  that  states  a 
number  or  percentage,  or  uses 
descriptive  terms  that  convey  a 
quantitative  measure  such  as  “most  of 
our  cxistomers  maintain  their  weight 
loss  long-term;’’ 

Provided,  however.  That  the 
provisions  of  paragraph  I.D.  shall  not 
apply  to  endorsements  or  testimonials 
referred  to  in  paragraph  LE. 

E.  Using  any  advertisement 
containing  an  endorsement  or 
testimonid  about  weight  loss  success  or 
weight  loss  maintenance  success  by  a 
participant  or  participants  on 
respondent’s  weight  loss  program  if  the 
weight  loss  success  or  weight  loss 
maintenance  success  depicted  in  the 
advertisement  is  not  representative  of 
what  participants  on  respondent’s 
weight  loss  programs  generally  achieve, 
unless  reqmndent  disdoses,  clearly  and 
prominently,  and  in  close  proximity  to 
the  endorser’s  statement  of  his  or  her 
weight  loss  success  or  weight  loss 
maintenance  success: 

(1)  What  the  generally  expected 
success  would  be  for  Diet  Center 
customers  in  losing  weight  or 
maintaining  achieved  weight  loss; 
Provided,  however.  In  determining  the 
generally  expected  success  for  Diet 
Center  customers,  respondent  may 
exclude  those  customers  who  dropped 
out  of  the  program  within  two  weeks  of 
their  entrance  or  who  were  unable  to 
complete  the  program  due  to  illness, 
pregnancy  or  change  of  residence:  or 

(2)  One  of  the  following  statements; 

(a)  “You  should  not  expect  to 
experience  these  results.’’ 

(b)  “This  result  is  not  typical.  You 
may  not  do  as  welL“ 

(c)  "This  result  is  not  typical.  You 
may  be  less  successful.’’ 

(d)  “ _ ^’s  success  is  not 

typicaL  You  may  not  do  as  well.’’ 

(e)  “ _ ^*8  experience  is  not 

typicaL  You  may  achieve  less.’’ 

(fi  “Results  not  typical.’’ 

(g)  “Results  not  t)rpical  of  program 
participants.”; 


Provided,  further.  That  if 
endorsements  or  testimonials  covered 
by  this  paragraph  LE.  are  made  in  a 
broadcast  medium,  any  disclosure 
required  by  this  paragraph  must  be 
communicated  in  a  clear  and  prominent 
manner  and  in  immediate  conjimction 
with  the  representation  that  triggers  the 
disclosure. 

Provided,  however.  That: 

(1)  For  endorsements  or  testimonials 
about  weight  loss  success,  respondent 
can  satisfy  the  requirements  of 
subparagraph  I.E.(1)  bv  accurately 
disclosing  the  generally  expected 
success  in  the  following  phrase:  “Diet 

Center  clients  lose  an  average  of _ 

poimds  over  an  average _ ^-week 

treatment  period;”  and 

(2)  If  the  weight  loss  success  or  weight 
loss  maintenance  success  depicted  in 
the  advertisement  is  representative  of 
what  participants  of  a  group  or  subset 
clearly  defined  in  the  advertisement 
gener^y  achieve,  then,  in  lieu  of  the 
disclosures  required  in  either 
subparagraph  LE.  (1)  or  (2)  herein, 
respondent  may  substitute  a  clear  and 
prominent  disdosure  of  the  percentage 
of  all  of  respondent’s  cxistomers  that  the 
group  of  subset  defined  in  the 
advertisement  represents; 

F.  Representing,  directly  or  by 
implication,  the  typical  rate  or  speed  at 
which  any  participant  on  any  weight 
loss  program  has  experienced  or  will 
experience  weight  loss  unless,  at  the 
time  of  making  any  such  representation, 
respondent  possesses  and  relies  upon 
competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 

G.  Failing  to  disclose,  clearly  and 
prominently,  either 

(1)  To  each  participant  who,  after  the 
first  two  weel»  on  the  program,  is 
experiencing  average  weeUy  weight  loss 
that  exceeds  two  percent  (2.0%)  of  said 
participant’s  initial  body  weight,  or 
three  pounds  (whichever  is  less),  for  at 
least  two  consecutive  weeks;,  or 

(2)  In  writing  to  ell  participants,  when 
they  enter  the  program,  that  failure  to 
follow  the  program  protocol  and  eat  all 
of  the  varieties  and  amounts  of  food 
recommended  may  involve  the  risk  of 
developing  serious  health 
complications. 

H.  Representing,  directly  or  by 
implication,  that  participants  on 
respondent’s  weight  loss  program  will 
lose  only  fat  and  no  lean  body  tissue. 

I.  Mal^g  any  representation,  directly 
or  by  implication,  about  the  loss  of  fat 
or  the  loss  of  lean  body  tissue  that 
participants  on  respondent’s  weight  loss 
program  will  e)q>erience  unless,  at  the 
time  of  making  any  such  representation, 
respondent  possesses  and  relies  upon 


competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 

J.  Misrepresenting,  directly  or  by 
imphcation,  the  existence,  contents, 
validity,  results,  concliisions  or 
interpretations  of  any  test  or  study. 

K.  Misrepresenting,  directly  or  by 
implication,  the  performance,  efficacy 
or  safety  of  any  weight  loss  program. 

II 

It  is  further  ordered.  That  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation(s),  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation(s)  that  may 
affect  compliance  obligations  arising  out 
of  this  Order:  Provided,  however.  That 
nothing  in  this  Order  shall  be 
interpreted  to  require  respondent  to 
notify  the  Commission  regarding  the 
addition  or  termination  of  franchisees  or 
licensees. 

in 

It  is  further  ordered.  That  respondent 
shall  maintain  for  a  period  of  three  (3) 
years  after  the  date  the  representation 
was  last  made,  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  staff  for  inspection  and 
copying,  all  materials  possessed  and 
relied  upon  to  substantiate  any 
representation  covered  by  this  Order, 
and  all  test  reports,  studies,  siuveys  or 
other  informaticm  in  its  possession  or 
control  that  contradicts,  qualifies  or 
calls  into  question  any  such 
representation,  including  complaints 
from  consumers. 

IV 

It  is  further  ordered.  That  respondent 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  officers,  agents, 
representatives,  independent 
contractors  and  employees  who  is 
involved  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials  or  who  has  any 
responsibilities  with  respect  to  the 
subject  matter  of  this  Order;  and,  for  a 
period  of  five  (5)  years  from  the  date  of 
entry  of  this  Order,  distribute  same  to 
all  future  such  officers,  agents, 
representatives,  independent 
contractors  and  employees. 

V 

It  is  further  ordered.  That; 

A.  Respondent  shall  distribute  a  txipy 
of  this  Order  to  each  of  its  franchisees 
and  licensees  and  shall  contractually 
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bind  than  to  comply  with  the 
prohibitions  and  affirmative 
requirements  of  this  Order,  respondent 
may  satisfy  this  contrachul  requirement 
by  incorporating  such  Order 
requirements  into  its  current  Operatkms 
Manual;  and 

B.  Respondent  shall  further  make 
reasonable  effcffts  to  monitor  its 
franchisees’  and  licensees’  compliance 
with  the  Order  provisions;  respondent 
may  satisfy  this  reqiiiremott  by:  (1) 
Tali^g  reasonable  steps  to  notify 
promptly  any  franchisee  or  licensee  that 
respondent  determines  is  failing 
materially  or  repeatedly  to  comply  with 
any  order  provision;  (Z)  providing  the 
Federal  Trade  Commis^on  with  the 
name  and  address  of  the  franchisee  or 
licensee  and  the  nattire  of  the 
noncompliance  if  the  franchisee  or 
bcensee  fails  to  comply  promptly  with 
the  relevant  Order  provision  ^er  being 
so  notified;  and  (3)  in  cases  where  that 
franchisee’s  or  licensee’s  conduct 
constitutes  a  material  or  repeated 
violation  of  the  order,  diligently 
pursuing  reasonable  and  appropriate 
remedies  available  under  its  frtmchise  or 
license  agreement  and  applicable  state 
law  to  bi^  about  a  cessatian  of  that 
conduct  by  the  franchisee  or  licensee; 

Frovideo.  however.  That  respondent’s 
compliance  with  this  Part  shaU 
consbtute  an  affinnativo  defense  to  any 
dvil  poialty  acticm  arising  from  an  act 
or  practice  of  one  of  respondent’s 
framdiisees  or  licensees  that  violates 
this  Order  where  respondent’  (a)  Has 
not  authorized,  approved  or  ratified  that 
condtict;  (b)  has  reported  that  ccmduct 
promptly  to  the  Federal  Trade 
Commission  under  this  Part;  and  (c)  in 
cases  whore  that  franchisee’s  or 
licensee’s  conduct  constitiites  a  material 
or  repeated  violatkm  of  the  order,  has 
diUgently  pinmted  reasonable  and 
appropriate  remedies  available  under  its 
f^cbise  or  license  agreement  and 
applicable  state  law  to  bring  about  a 
cessation  that  conduct  by  the 
franchisee  or  licensee. 

VI 

h  is  further  ordered.  That  respondent 
shall,  within  sixty  f60)  days  alter  the 
date  of  service  of  this  Order,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  brdetail  the  manner  and 
form  in  which  it  has  complied  with  this 
Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  ^bhc  Cofli^nt 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
omsent  order  from  Diet  Center,  Inc. 
(hereinafter  ’Diet  Center”),  ma^eter  of 
the  Diet  Center  Program,  a  low-calorie 


diet  (heieixtafter  ”LCD”)  program.  The 
Diet  Colter  Program  is  craved  to  the 
public  nationwide  through  franchised 
outlets. 

The  {HToposed  consent  order  has  been 
placed  on  the  public  reasd  for  sixty 
(60)  days  frir  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
art  of  the  public  rec^.  After  sixty  (60) 
ays,  the  Commission  will  again  review 
the  agreement  and  will  deci&  whether 
it  should  withdraw  from  the  agreement 
or  make  final  the  agreement’s  proposed 
order. 

The  Commission’s  complaint  charges 
that  the  proposed  lesponaent 
deceptively  advertised:  (1)  Its  LCD 
program’s  success  in  helping  customers 
achieve  and  maintain  wmght  loss;  (2) 
the  typical  rate  or  speed  at  which 
consumers  will  lose  wei^;  and  (3) 
customers  on  its  LCD  pn^ram  Iom  only 
fat  with  little  or  no  muscle  loss.  The 
complaint  further  alleges  diat  Diet 
Center  engaged  in  the  deceptive  practice 
of  felling  to  wain  clients  it  monitors  of 
the  hea^  importance  of  following  the 
diet  protocoL 

Success 

The  complaint  against  Diet  Center 
alleges  that  the  company  failed  to 
possess  a  reasonable  basis  for  dalnut  it 
made  regairding  the  success  of  its 
custmners  in  losmg  weight  and  avoiding 
the  regain  of  wei^  lost  during  the 
program.  Throuw  consumer 
testimonials  and  other  advertisements. 
Diet  Center  represented  that  its 
customers  typically  are  successful  in 
reaching  di^  wei^t  loss  goals  and  in 
maintaining  their  wei^  1m  achieved 
under  the  Ket  Center  Prc^jtam  either 
lon^erm  or  permanently. 

The  Comnussloa  believes  that  these 
success  claims  for  customer  weight  loss 
and  maintenance  of  achieved  weight 
loss  are  deceptive  because  Diet  Crater  at 
the  time  it  made  the  daims  did  not 
possess  adequate  substantiation  for 
those  claims. 

proposed  consent  (sder  seeks  to 
address  tlra  alleged  success 
misrepresentations  cited  in  the 
accompanying  complaint  in  several 
ways.  First,  order  (Part  LA.)  requires 
the  company  to  possess  a  rearanable 
basis  consisting  of  competent  and 
reliable  scientific  evidrace 
substantiating  any  claim  about  the 
success  of  participants  on  any  diet 
program  in  achieving  or  maintaining 
weight  loss.  To  ensure  axnpliance.  the 
order  further  specifies  what  this  level  oi 
evidence  shall  consist  of  when  certain 
types  of  success  claims  are  made: 

(1)  In  the  case  of  claims  that  wd^t 
loss  is  typical  or  representative  of  ^ 


partidpaiits  using  the  {digram  or  any 
subset  of  those  p^dpents,  that 
evidence  shall  m  based  on  a 
representative  sample  of:  (a)  All 
p^dpants  vdio  have  entered  the 
program,  where  the  r^iresentstton 
relates  to  such  persona;  or  (b)  all 
participaiits  have  completed  a 
partiaxlar  phase  of  the  program  or  the 
entire  program,  where  ^ 
representation  only  relates  to  sudi 
persons. 

(2)  In  the  case  of  daims  that  any 
wei^t  k»8  la  maiiitained  long-tmn. 
that  evidence  shall  be  based  upon  die 
experirace  of  peitichiants  vdio  were 
folkiwed  for  a  period  oi  at  least  two 
years  after  their  completian  of  the 
re^randent’s  program,  inchKftng  any 
periods  of  partidpetian  in  respmkfent’s 
maintenance  ptrogram. 

(3)  In  the  case  d  claims  that  weight 
loss  is  maintained  permanently,  did 
evidence  shall  be  based  upon  the 
experience  of  part^iMUts  who  were 
followed  for  a  pexioa  of  tnne  after 
completing  the  program  that  is  etdier. 

(a)  Generally  recognized  by  eimerts  in 
the  field  of  treedng  obesity  as  being  of 
sufficient  length  to  constitute  a 
reasonable  basis  for  predicting  that 
weight  loss  will  be  permanrat;  or  (b) 
demonstrated  by  competent  and  lelidile 
survey  evidence  aebdng  of  sufficient 
duration  to  permit  such  a  jnedictkm. 

Second,  as  measures  to  ensure  friture 
comi^iance,  the  proposed  order  requires 
the  proposed  respondent  for  any  cfetm 
that  participaiits  of  any  diet  program 
have  successfoUv  maintained  we^it 
loss  to  disdose  m  fed  that  *Tor  many 
dieters,  weight  loss  is  temporary”  (Part 
13.).  as  well  as  die  frdlovring 
information  relating  to  that  claim  (Part 
LC): 

(1)  The  aver^  percentage  of  weight 
loss  maintaliiea  fay  thoee  partidpants 
(e.g..  ”60%  of  adiieved  wdght  loss  was 
m^tained”). 

(2)  Tlra  duidlan  over  vdiich  the 
wei^t  loss  was  msintained.  measured 
from  the  daite  dial  partidpants  ended 
the  active  weight  )m  phM  of  the 
program,  and  the  fed  mat  all  or  a 
portian  of  the  time  period  covered 
includes  partidpatioD  in  prqxised 
respondent’s  maintenance  progranMs) 
that  follows  active  weight  loss,  if  that  is 
the  case— e.g.,  ”partidpants  maintain  an 
average  of  0^  of  wei^  loss  22 
months  after  active  weight  loss 
(includes  18  mraths  on  maintraance 
profflram)”,  and 

(^  Where  the  pertidpant  pc^mlatioB 
referred  to  is  not  refnesratative  oi  the 
general  partkdpant  population  fcsr  that 
program,  the  pnnxirtion  of  the  total 
partidpant  popoiatioB  that  those 
partidpants  r^nesrat,  expressed  in 
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terms  of  a  percentage  or  actual  numbers 
of  participants — e.g.  “Participants  on 
maintenance — 30%  of  our  customers — 
kept  off  an  average  of  66%  of  the  weight 
for  one  year  (includes  time  on 
maintenance  program)’’  or,  in  lieu  of 
that  factual  disclosxire,  the  statement: 
“Diet  Center  makes  no  claim  that  this 
result  is  representative  of  all 
participants  in  the  Diet  Center 
ProCTam.’’ 

Third,  for  maintenance  success  claims 
made  in  broadcast  advertisements  of 
thirty  seconds  or  less  duration,  the 
proposed  order  (Ptirt  I.D.)  requires  that 
Diet  Center,  in  lieu  of  making  the  factual 
disclosures  required  for  such  claims  by 
Part  I.C.:  (1)  Include  in  such 
advertisements  the  statement  “Check  at 
our  outlets  for  details  about  our 
maintenance  record.’’;  and  (2)  provide 
consiuners  at  point-of-sale  with  a 
required  form  that  includes  the  factual 
disclosures  required  by  Part  I.C,  which 
form  must  be  signed  by  the  client  and 
retained  in  the  company’s  client  file.  If 
any  potential  participant  who  does  not 
then  participate  in  the  program  refuses 
to  sign  or  accept  a  copy  of  such 
document,  respondent  shall  so  indicate 
on  such  document. 

The  proposed  order  makes  clear  that 
this  alternative  disclosure  requirement 
does  not  relieve  Diet  Center  of  the 
obligation  to  substantiate  any 
maintenance  success  claim,  in 
accordance  with  Part  I.  A.  of  the  order, 
and  it  “takes  back’’  the  exception  from 
full  (mantitative  disclosures  in  short 
broadcast  advertising  if  Diet  Center 
makes  a  maintenance  success  claim  that 
uses  numbers  or  descriptive  terms  that 
convey  a  quantitative  measure,  such  as 
“most  of  our  customers  maintain  their 
weight  loss  long  term.’’  Diet  Center  in 
that  case  would  have  to  make  all  the 
required  disclosures  in  the  ad  and 
provide  the  disclosures  at  point-of-sale. 

Fourth,  for  weight-loss  and  weight- 
loss  maintenance  success  claims  made 
through  endorsements  or  testimonials 
that  are  not  representative  of  what  Diet 
Center  Program  participants  generally 
achieve,  the  order  (Part  I.E.)  requires 
that  Diet  Center  disclose  eitlier  what  the 
generally  expected  success  would  be  for 
Diet  Center  customers,  or  one  of  several 
alternative  statements,  such  es  “This 
result  is  not  typical.  You  may  be  less 
successful,”  which  explains  the  limited 
applicability  of  atypical  testimonials  in 
accordance  with  the  Commission’s 
“Guides  Concerning  Use  of 
Endorsements  and  Testimonials  in 
Advertising”  16  CFR  255.2(a).  Under  the 
proposed  order.  Diet  Center  may  satisfy 
the  requirements  of  the  first  disclosure 
concerning  generally  expected  success 
by  accurately  disclosing  those  facts  in 


the  following  format:  “Diet  Center 

clients  lose  an  average  of _ pounds 

over  an  average _ ^week  treatment 

period.” 

Finally,  the  proposed  order  (Part  I.K.) 
generally  prohibits  the  company  from 
misrepresenting  the  performance  or 
efficacy  of  any  weight  loss  program. 

Speed  of  Weight  Loss 

The  Commission’s  complaint  further 
alleges  that  Diet  Center  fmled  to  possess 
a  reasonable  basis  for  its  claims  mat 
consumers  will  typically  lose  weight  at 
a  certain  rate  or  speed.  'To  address  this 
practice,  the  proposed  order  (Part  I.F.) 
prohibits  Diet  Center  from  representing 
the  typical  rate  or  speed  with  which  any 
participant  has  or  will  experience 
weight  loss  imless  proposed  respondent 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence 
substantiating  the  representation. 

Fat  Versus  Muscle  Loss 

The  Commission’s  complaint  alleges 
that  Diet  Center  falsely  represented  that 
consruners  who  follow  the  Diet  Center 
Program  will  lose  only  fat  and  no 
muscle.  In  addition,  the  complaint 
alleges  that  Diet  Center  frlsely 
represented  that  competent  and  reliable 
evidence  showed  that  92%  of  the  weight 
lost  on  the  Diet  Center  Program  is  fat. 
not  water  or  lean  body  mass  (muscle). 

To  address  this  practice,  the  proposed 
order  (Parts  I.H.  and  LI.)  proffibits  Diet 
Center  from:  (1)  Representing  that 
participants  on  its  LCD  program  will 
lose  frt  and  no  lean  body  mass;  and  (2) 
making  any  representation  about  the 
loss  of  fat  or  the  loss  of  lean  body  tissue 
that  participants  on  its  LCD  program 
will  experience  unless  proposed  . 
respondent  possesses  and  relies  upon 
competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 

Monitoring  Practices 
According  to  the  complaint.  Diet 
Center  provides  its  customers  with  diet 
protocols  that  require  the  customers  to 
come  in  to  one  of  proposed  respondent’s 
franchises  regularly  for  monitoring  of 
their  progress,  including  weighing  in.  In 
the  coiirse  of  regularly  ascertaining 
weight  loss  progress.  Diet  Center 
franchises,  in  some  instances,  are 
presented  with  weight  loss  results 
indicating  that  ciistomers  may  not  be 
consiuning  all  of  the  food  prescribed  by 
their  diet  protocol.  According  to  the 
complaint,  such  conduct  could,  if 
continued,  impact  their  health.  In  light 
of  this  monitoring  practice,  the 
Commission’s  complaint  alleges  that 
Diet  Center  franchises  have  failed  to 
disclose  to  consumers  who  are  losing 


weight  at  a  rate  faster  than  called  for 
under  the  diet  protocol  that  failing  to 
follow  the  diet  protocol  and  consume  all 
of  the  food  prescribed  could  impact 
their  health. 

The  proposed  consent  order  seeks  to 
address  the  alleged  monitoring 
misrepresentation  cited  in  the 
accompanying  complaint  in  two  ways. 
First,  the  order  (Part  LG.)  requires  Diet 
Center  to  disclose  in  writing  to  all 
participants  when  they  enter  the 
program,  that  failure  to  follow  the 
program  protocol  and  eat  all  of  the  food 
recommended  may  involve  the  risk  of 
developing  serious  health 
complications.  Second,  the  proposed 
order  (part  LK.)  generally  prohibits  any 
misrepresentation  concerning  the  safety 
of  6iny  weight  loss  program. 

The  purpose  of  tnis  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Qailc, 

Secretary. 

Statement  of  Commissioner  Deborah  K. 

Owen  Concurring  in  Part  and  Dissenting  in 
Part 

Statement  of  Commissioner  Deborah  K. 
Owen  concurring  in  part  and  dissenting  in 
part  in  Diet  Center,  Inc.,  File  No.  902-3178, 
Jenny  Craig  Inc,  File  No.  002-3188,  Nutri/ 
System,  Ina,  File  No.  902-3159,  Physicians 
Weight  Loss  Centers  of  America,  Inc.,  File 
No.  902-3185,  and  Weight  Watchers 
International,  Inc.,  File  No.  902-3195. 

The  Commission’s  decision  to  accept  for 
public  comment  consent  orders  with  three 
major  marketers  of  low  calorie  diets,  and  to 
issue  Part  in  complaints  against  two  others, 
represents  an  important,  and  largely 
appropriate,  next  step  in  the  Commission’s 
efforts  to  address  allegations  of  felse  and 
unsubstantiated  advertising  claims  in  the  diet 
industry.  However,  I  must  dissent  on  two 
aspects  of  the  proposed  remedies  in  these 
matters. 

First,  in  the  earlier  very  low  calorie  diet 
cases,  1  took  the  position  that  the  mandated 
weight  loss  maintenance  disclosures  were 
likely  to  be  too  complex  to  enlighten 
consumers  if  made  during  short  radio  or  TV 
ads.i  I  recommended  requiring  more  concise 
disclosures  for  such  broadcast  ads,  which 
would  be  supplemented  by  full  disclosure  at 
the  point  of  sale.  The  contemplated  relief  in 
the  present  five  matters  adopt^much  of  this 
approach,  and,  as  such,  represents  a 
significant  improvement  over  the  very  low 
calorie  diet  consents.  However,  this 
improvement  would  not  apply  where  a 
broadcast  maintenance  claim  includes  a 
number,  percentage,  or  other  descriptive  term 

t  See  Statement  Concurring  in  Part  and  Dissenting 
in  Part  in  Jason  Pharmaceuticals,  Inc.,  File  No.  912-- 
3337,  National  Center  for  Nutrition,  Inc.,  File  No. 
912-3024,  and  Sandoz  Nutrition  Corporation,  File 
No.  912-3023  (Aug.  10, 1992). 
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to  convey  a  quantitative  measure.  1  am 
concerned  that  this  proviso  wlU  sigmficantty 
reduce,  if  not  eliminate,  the  tnckkince  of 
shorter,  more  understand^>le  broadcast  ad 
dlsciosurea,  without  providing  sufficiently 
compensating  gains  in  preventixtg  deceptii^ 
Furthermore,  the  i»oviso‘s  language 
regarding  descrli^ve  terms  conveying  a 
quantitative  measure  is  vague,  ^{woprlate, 
non-deceptive  claims  may  be  inathrertently 
chilled  as  a  result,  and  vexing  compliance 
questions  may  arise  as  respondents  attempt 
to  confbnn  to  the  requirements  of  the  orders. 
Accordingly,  1  dissent  with  respect  to 
Inclusion  d  this  proviso  In  the  proposed 
consents  and  notice  orders. 

Second,  1  dissent  with  regard  to  the  notice 
of  possible  action  uitder  section  19(b)  of  the 
Federal  Trade  ConunisslOD  Act,  15  U.SXL 
57b,  in  the  Jenny  Craig  and  Weight  Watchers 
matters.  Consumer  re^ss  has  not  been 
Included  in  any  erf  the  recent  settlements 
with  marketers  of  very  low,  and  low  calorie 
diet  programs,  and  thm  appear  to  be  no 
distinguishable  apprcqiriate  grounds  for 
seeking  this  relief  from  Jmmy  Qaig  and 
Weight  Watchers.  Moreover,  assessing 
consumer  ix^ury  and  detennining  levels  of 
fair  and  equitable  redress  are  apt  to  pose 
insurmountable  problems  for  meaningful 
section  19(b)  actions  in  these  matters. 

[FR  Doc.  93-24868  Filed  10-6-93;  6:45  am] 
BaUNO  CODE  S760-01-M 


[FUe  Na  931-0067] 

The  Keds  Corporation;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  PubHc  Comment 

AGCMCV:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 

SUMMARY;  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competitiem.  this  consent 
agreement  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  tl^gs,  a  Massachusetts- 
based  manufactvirer  and  seller  of 
athletic  and  casual  shoes  fixun  fixing  the 
resale  price  at  which  any  dealer  may 
advertise  or  sell  any  Keds  athletic  or 
casual  footwear  item;  coercing  or 
pressuring  any  dealer  to  adopt  or  adhere 
to  any  re^e  price;  attempting  to  secure 
commitments  from  any  dealer  about  the 
resale  price  at  whidi  it  will  advertise  or 
sell  any  such  product;  and  requiring  or 
suggesting  that  dealers  report  other 
dealers  who  advertise  or  sell  any  such 
product  below  any  resale  price. 

DATES:  Comments  must  be  received  on 
or  before  December  13, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 


Mark  Whltener  or  Joan  Greeobaum, 
PTC/H-374.  Washington.  DC.  20508. 
(202)  326-2845  or  326-2629.  Midiael 
Bloom  or  Rhonda  McLean,  New  York 
Regional  Office,  Federal  Trade 
Commission,  150  William  St.,  suite 
1300,  Now  York,  N.Y.  10038.  (212)  264- 
1207. 

SUPPLEMENTARY  MFORMATION;  Plirsuant 
to  Sectiem  6(f)  of  the  Federal  Trade 
Commission  Act,  39  Stat.  721, 15  U.S.C 
46  and  §  2.34  offfie  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consmt  order  to 
cease  and  desist,  hax^g  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  C^mission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Su^  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  w^ 
§  4.9(bK6)(ii}  of  the  Commission’s  Rules 
of  Practice  (10  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

Commissionen;  Janet  D.  Steig^,  Chairman, 
Mary  L  Azeuenaga,  Deborah  K.  Owen, 

Roscoe  B.  Starek  in,  Dennis  A.  Yao. 

The  Federal  Trade  Commission 
having  initiated  an  investigatian  of 
certain  acts  and  practices  of  The  Keds 
Corporation,  a  subsidiary  of  The  Stride 
Rite  dforptnetion,  and  it  now  appearing 
that  The  Keds  Corporation,  hereinafter 
sometimes  referred  to  as  proposed 
respondent,  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  engaging  in  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
The  Keds  Corporation,  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Prqiposed  respondent  The  Keds 
Corporatiffli,  a  wholly-owned  subsidiary 
of  The  Stride-Rite  Cc^oration,  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Massachusetts. 
The  mailing  address  and  principal  place 
of  business  of  proposed  respondent  is: 
Five  Cambridge  Center,  (Dambrldge, 
Massachusetts  02142. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attatdied. 

3.  Ura  proposed  respondent  waives; 

(al  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 


validity  of  the  order  entered  pursuant  to 
this  araeement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Jt^ce  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  ^  the  Commissian.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  ffiereto  publicly  released.  The 
Commission  th«eaftei  may  either 
withdraw  its  acceptance  of  this 
agreement  aiul  so  notify  the  proposed 
respondents,  which  event  it  will  take 
su(^  action  as  it  may  cemsider 
appropriate,  or  issue  and  serve  its 
complaint  (in  sudi  form  as  the 
circumstances  may  require)  and 
decisiem,  in  dispo^tion  of  the 
proceeding. 

5.  This  agreement  is  for  settl^nent 
purposes  o^y  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  ccHnplaint  here  attach^, 
or  that  the  facts  as  alleged  in  the  draft 
complaint,  other  than  jurisdictional 
facts,  are  trua 

6.  This  agreement  contemplates  that, 
if  it  is  acc^ted  by  the  Qxnmission,  and 
if  sudi  acceptance  is  not  subsequently 
withdrawn  by  the  CmnmissiQn  pursuant 
to  the  provisions  of  $  2.34  of  the 
ConunissioD's  Rules,  the  Cmnmission 
may,  without  furtixer  notice  to  pre^osed 
respondent.  (1)  issue  its  compl^t 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
dispositimi  of  the  proceeding  and  (2) 
m^e  information  public  in  respect 
thereto.  Wh«i  so  entered,  the  onier  to 
cease  and  desist  shall  have  the  same 
force  and  efiect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  mders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agre^to  ordw  to  proposed 
respondent’s  address  stated  in  tiiis 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  maimer  of 
ser^ce.  The  complaint  may  be  used  in 
construing  tiie  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Hie  proposed  respondent  has  read 
the  prop<x»Ba  complaint  and  order 
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contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  The 
proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 


It  is  ordered.  That  for  the  purpose  of 
this  order,  the  following  definitions 
shall  apply: 

(A)  ‘^eds”  or  "respondent”  means 
The  Keds  Corporation,  its  predecessors, 
subsidiaries,  divisions,  groups,  and 
affiliates  controlled  by  The  Keds 
Corporation,  and  their  respective 
directors,  officers,  employees,  agents, 
and  representatives,  and  their  respective 
successors  and  assigns. 

(B)  “Product”  means  any  athletic  or 
casual  footwear  items  which  are 
manufactured,  ofiered  for  sale  or  sold  by 
respondent  to  dealers. 

(C)  "Dealer”  means  any  person, 
corporation  or  entity  not  owned  by  The 
Ke^  Corporation  or  by  any  entity 
owned  or  controlled  by  that  in  the 
course  of  its  business  sells  any  product. 

(D)  "Resale  Price"  means  any  price, 
price  floor,  minimum  price,  maximum 
discoimt,  price  range,  or  any  mark-up 
formula  or  margin  of  profit  used  by  any 
dealer  for  pricing  any  product.  "Resale 
price”  includes,  but  is  not  limited  to, 
any  suggested,  established,  or  customary 
resale  price. 

U 

It  is  further  ordered,  That  Keds, 
directly  or  indirectly,  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
manufacturing,  ofiering  for  sale,  sale  or 
distribution  of  any  product  in  or 
affecting  "commerce,”  as  defined  by  the 
Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from; 

(A)  Fixing,  controlling,  or 
maintaining,  directly  or  indirectly,  the 
resale  price  at  which  any  dealer  may 
advertise,  promote,  offer  for  sale  or  sell 
any  product. 

(Bj  Requiring,  coercing,  or  otherwise 
pressuring  any  deeder,  directly  or 
indirectly,  to  maintain,  adopt,  or  adhere 
to  any  resale  price. 

(C)  Securing  or  attempting  to  secure, 
directly  or  indirectly,  any  commitment 
or  assurance  from  any  dealer  concerning 
the  resale  price  at  which  the  dealer  may 
advertise,  promote,  offer  for  sale  or  sell 
any  product. 

(Dj  Requiring,  requesting  or 
suggesting,  directly  or  indirectly,  that 


any  deeder  report  the  identity  of  other 
dealers  who  advertise,  promote,  offer  for 
sale  or  sell  any  product  below  any  resale 
price. 

m 

It  is  further  ordered.  That,  for  a  period 
of  five  (5)  years  from  the  date  on  which 
this  order  becomes  final,  Keds  shall 
clearly  and  conspicuously  state  the 
following  on  any  list,  advertising,  book, 
catalogue,  or  promotional  material 
where  it  has  suggested  any  resale  price 
to  any  dealer: 

Although  the  Keds  corporation  may 
suggest  resale  prices  for  products,  retailers 
are  free  to  determine  on  their  own  the  prices 
at  which  they  will  advertise  and  sell  keds 
products. 

rv 

It  is  further  ordered.  That,  within 
thirty  (30)  days  after  the  date  on  which 
this  order  becomes  final,  Keds  shall 
mail  by  first  class  mail  either  the  letter 
attached  as  Exhibit  A  or  the  letter 
attached  as  Exhibit  B,  together  with 
copy  of  this  order,  to  all  to  Keds’ 
directors,  officers,  dealers,  distributors, 
agents,  or  sales  representatives. 

V 

It  is  further  ordered.  That,  for  a  period 
of  two  (2)  years  after  the  date  on  which 
this  order  becomes  final,  Keds  shall 
mail  by  first  class  mail  either  the  lettw 
attached  as  Exhibit  A  or  the  letter 
attached  as  Exhibit  B,  together  with  a 
copy  of  this  order,  to  all  new  directors, 
officers,  dealers,  distributors,  agents,  or 
sales  representatives  of  Keds,  within 
ninety  (90)  days  of  the  commencement 
of  such  person’s  emplo)mient  or 
affiliation  with  Keds. 

VI 

It  is  further  ordered,  That  Keds  shall 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  changes 
in  Keds  such  as  dissolution,  assignment 
or  sale  resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  arising  out 
of  the  order. 

vn 

It  is  further  ordered.  That,  within 
sixty  (60)  days  after  this  order  becomes 
final,  and  at  such  other  times  as  the 
Commission  or  its  staff  shall  request, 
Keds  shall  file  with  the  Commission  a 
verified  written  report  setting  forth  in 
detail  the  manner  and  form  in  which 
Keds  has  complied  and  is  complying 
with  this  order. 

Exhibit  A 


[KEDS  LETTERHEAD)' 

Dear  Retailen  The  Federal  Trade 
Commission  has  conducted  an  investigation 
into  Keds’  sales  policies,  and  in  particular, 
Keds’  Suggested  Retail  IMcing  Policy  that 
was  announced  in  May  1992.  As  you  know, 
on  June  25, 1993,  Keds  withdrew  its  Pricing 
Policy.  Keds  has  always  believed,  and 
continues  to  believe,  that  its  Pricing  Policy 
did  not  violate  the  law.  However,  to 
expeditiously  resolve  the  investigation  and  to 
avoid  disruption  to  the  conduct  of  its 
business,  Keds  has  agreed,  without  admitting 
any  violation  of  the  law,  to  the  entry  of  a 
Consent  Order  by  the  Federal  Trade 
Commission  prohibiting  certain  practices 
relating  to  resale  prices.  A  copy  of  the  Order 
is  enclosed.  This  letter  and  the 
accompanying  Order  are  being  sent  to  all  of 
our  dealers,  sales  personnel  and 
representatives. 

The  Order  spells  out  our  obligations  in 
greater  detail,  but  we  want  you  to  know  and 
understand  the  following: 

1.  You  can  sell  and  advertise  our  products 
at  any  price  you  choose. 

2.  While  we  may  send  materials  to  you 
which  may  contain  our  suggested  retail 
prices,  you  are  completely  free  to  disregard 
these  suggestions. 

We  look  forward  to  continuing  to  do 
business  with  you  in  the  future. 

Sincerely  yours. 


President, 

The  Keds  Corporation. 

Exhibit  B 

[KEDS  LETTERHEAD] 

Dear  Retailer:  The  [name  of  state]  Attorney 
General’s  Office,  along  with  the  offices  of  the 
Attorneys  General  in  the  other  49  states,  and 
the  Federal  'Trade  Commission  have 
conducted  investigations  Into  Keds’  sales 
policies,  and  in  p^cular,  Keds’  Suggested 
Retail  Pricing  Policy  that  was  announced  in 
May  1992.  As  you  know,  on  Jime  25, 1993, 
Keds  withdrew  its  Pricing  Policy.  Keds  has 
always  believed,  and  continues  to  believe, 
that  its  Pricing  Policy  did  not  violate  the  law. 
However,  to  expeditiously  resolve  the 
investigations  and  to  avoid  disruption  to  the 
conduct  of  its  business,  Keds  has  agreed, 
without  admitting  any  violation  of  the  law, 
to  the  entry  of  Pinal  Judgments  and  Consent 
Decrees  by  the  State  of  [name  of  state]  and 
the  Federd  Trade  Commission  prohibiting 
certain  practices  relating  to  resale  prices. 
Copies  of  the  Final  Jud^ents  and  Consent 
Decrees  are  attached.  This  letter  and  the 
accompanying  documents  have  been  sent  to 
all  of  our  dealers,  sales  personnel  and 
representatives. 

TTie  Final  Judgments  and  Consent  Decree 
spell  out  our  obligations  in  greater  detail,  but 
we  want  you  to  know  and  imderstand  the 
following.  Under  both  orders; 

1.  You  can  advertise  and  sell  our  products 
at  any  price  you  choose. 

2.  While  we  may  send  materials  to  you 
which  may  contain  our  suggested  retail 
prices,  you  are  completely  free  to  disregard 
these  suggestions. 

In  addition,  the  [name  of  state]  order 
requires  that; 
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3.  Keds  will  not  take  any  adverse  action 
against  you  because  of  the  price  at  which  you 
advertise  or  sell  our  products. 

We  look  forward  to  continuing  to  do 
business  with  you  in  the  future. 

Sincerely  yours, 


President, 

The  Keds  Corporation. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  The  Keds 
Corporation,  a  wholly-owned  subsidiary 
of  Stride  Rite  Corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement’s  proposed  order. 

The  complaint  alleges  that  The  Keds 
Corporation  ("Keds”)  has  entered  into  a 
combination,  agreement,  and 
understanding  with  certain  of  its  dealers 
to  maintain  the  resale  prices  at  which 
certain  of  its  dealers  sell  certain  of  its 
athletic  or  casual  footwear  products. 

The  complaint  alleges  that  this  conduct 
violates  section  5  of  the  Federal  Trade 
Commission  Act. 

Keds  has  signed  a  consent  agreement 
that  prohibits  it  from  fixing,  controlling, 
or  maintaining  the  resale  prices  at 
which  any  dealer  may  advertise, 
promote,  offer  for  sale,  or  sell  any  Keds 
product.  The  proposed  order  prohibits 
Keds  from  coercing  or  pressuring  any 
dealer  to  maintain,  adopt,  or  adhere  to 
any  resale  price,  and  from  securing  or 
attempting  to  secure  commitments  or 
assurances  from  any  dealer  concerning 
the  resale  price  at  which  the  dealer  may 
advertise,  promote,  ofier  for  sale,  or  sell 
any  Keds  product.  The  proposed  order 
does  not  prohibit  the  use  of  price- 
restrictive  cooperative  advertising 
programs  if  they  are  not  part  of  an 
attempt  by  Keds  to  maintain  resale 
prices.  See  U.S.  Pioneer  Electronic 
Corp.,  Docket  No.  C-2755,  9-13  (April 
8, 1992)  (order  granting  in  part  and 
denying  in  part  request  to  reopen  and 
modify  order  issued  October  24, 1975, 
and  order  to  show  cause).  The  proposed 
consent  order  also  prohibits  Keds  from 
requiring,  requesting,  or  suggesting  that 
its  dealers  report  dealers  who  sell  any 
Keds  product  below  any  resale  price 
sugeested  or  established  by  Keds. 

^e  proposed  order  requires  The  Keds 
Corporation  to  mail  a  letter  to  its  dealers 


which  will  inform  them  that  they  can 
sell  and  advertise  Keds  products  at  any 
price  they  choose.  The  proposed  order 
also  requires  Keds,  for  a  period  of  five 
years,  to  place  on  any  material  in  which 
it  suggest  resale  prices  a  statement  that 
the  dealer  is  free  to  determine  the  prices 
at  which  it  will  sell  Keds  products. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

Donald  S.  Qark, 

Secretary. 

(FR  Doc.  93-24866  Filed  10-8-93;  8:45  ami 
BILUNO  CODE  S750-01-M 


[File  No.  902-8159] 

Nutii/System,  Inc.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
xmfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Blue  Bell, 
Pennsylvania  diet  program  company 
from  misrepresenting  the  performance 
or  safety  of  any  wei^t-loss  program  it 
offers  in  the  future;  require  it  to  have 
competent  and  reliable  scientific 
evidence  to  back  up  future  claims  it 
makes  about  weight  loss  and 
maintenance;  require  it  to  include,  in 
conjunction  with  maintenance  success 
claims,  the  statement  "For  many  dieters, 
weight  loss  is  temporary;”  require  it  to 
disclose  to  its  customers  that  failxue  to 
eat  all  of  the  food  recommended  in  the 
program  may  put  their  health  at  risk; 
require  it  to  disclose,  if  it  makes  price 
representations,  either  all  mandatory 
fees  or  a  list  of  the  additional  products 
or  services  consxuners  will  need  to 
purchase;  and  require  it  to  disclose  all 
material  connections  between  its 
program  and  any  entity  that  endorses  or 
evaluates  it.  , 

DATES:  Comments  must  be  received  on 
or  before  December  13, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Daynard,  Federal  Trade 
Commission,  6th  St.  and  Pa.  Ave.,  NW., 
Washington  DC.  20580,  (202)  326-3291. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Conunission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission’s  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission’s  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Nutri/ 
System,  Inc.,  a  corporation,  and  it  now 
appearing  that  Nutri/System,  Inc.,  a 
corporation,  hereafter  sometimes 
referred  to  as  proposed  respondent  or 
respondent,  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed,  by  and  between 
Nutri/System,  Inc.,  by  its  duly 
authorized  officers,  and  its  attorneys, 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Respondent  Nutri/System,  Inc.,  is  a 
Peimsylvania  corporation,  with  its 
offices  and  principal  place  of  business 
at  380  Sent^  Parli^ay,  Blue  Bell. 
Pennsylvania  19422. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  \mder  the  Equal  Access 
to  Justice  Act,  5  U.S.C.  504. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Conunission,  it.  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  recora  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Conunission  thereafter  may  either 
withdraw  its  acceptance  of  this 
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agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
su(±  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  sudi  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent  of 
facts,  other  than  jurisdictional  facts,  or 
of  violations  of  law  as  alleged  in  the 
draft  of  complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  sudi.aoceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rvdes,  the  Commission 
may,  without  further  notice  to  proposed 
respondent  (a)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decnsicm  cxmtaining  the  following 
Order  to  cease  and  desist  in  disposition 
of  the  proceeding:  and  (b)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  Order  to  cease  and 
desist  shall  have  die  same  force  and 
edect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  Order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  Order 
to  proposed  respondent’s  address  as 
stated  in  this  agreement  shall  constitute 
service.  Propo^  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  or  the  agreement  may  be  used  to 
vary  or  contradict  the  terms  of  the 
Order. 

7.  Proposed  respondent  has  read  the 
attached  draft  complaint  and  the 
following  Order.  Proposed  respondent 
understands  that  once  the  Order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  c^ompliance  reports 
showing  that  it  has  fully  complied  with 
the  Order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 

Definitions 

For  the  purposes  of  this  Order,  the 
following  de^tioQS  shall  apply: 

A.  “Competent  and  reliable  scientific 
evidence’’  shall  mean  those  tests. 


analyses,  research,  studies,  surveys,  or 
other  evidence  conducted  and  evaluated 
in  an  objective  manner  by  persons 
qualified  to  do  so,  using  procedures 
generally  accepted  in  the  relevant 
profession  or  science  to  yield  accurate 
and  reliable  results: 

B.  “Weight  loss  program’’  shall  mean 
any  program  designed  to  aid  consumers 
in  weight  toss  or  weight  maintenance: 

C.  “Material  connection’’  shall  mean 
any  relationship  between  the 
respondent  and  a  third  party,  which 
relationship  might  materially  affect  the 
weight  or  credibility  of  any 
endorsement,  evaluation  or  test  and 
which  relationship  would  not 
reasonably  be  expected  by  consumers: 

D.  “Broadcast  medium'’  shall  mean 
any  radio  or  television  broadcast, 
cablecast,  home  video,  or  theatrical 
release. 

E.  For  any  order-required  disclosure 
in  a  print  medium  to  be  made  “clearly 
and  prominently’’,  or  in  a  “clear  and 
prominent”  manner,  it  miist  be  given 
both  in  the  same  type  style  and  in:  (1) 
Twelve  point  type  where  the 
representation  that  triggers  the 
disclosure  is  given  in  twelve  point  or 
larger  type:  or  (2)  the  same  type  size  as 
the  representation  that  triggers  the 
disclosure  whoa  that  representation  is 
given  in  a  type  size  that  is  smaller  than 
twelve  point  type.  For  any  order- 
required  disclosure  given  orally  in  a 
broadcast  medixim  to  be  made  “clearly 
and  prominently”,  or  in  a  "clear  and 
prominent”  manner,  the  disclosure 
must  be  given  at  the  same  volume  and 
in  the  same  cadence  as  the 
representation  that  triggers  the 
disclosure. 

F.  “Short  broadcast  advertisement” 
shall  mean  any  advertisement  of  thirty 
seconds  or  less  duration  made  in  a 
broadcast  medium. 

I 

It  is  ordered.  That  respondent  Nutri/ 
System.  Inc.,  a  corporation,  its 
successors  and  assigns,  and 
respondent’s  officers,  representatives, 
agents,  and  employees,  directly  or 
t]^ugb  corporation,  subsidiary, 
division,  or  other  device,  including 
franchisees  or  licensees,  in  coimection 
with  the  advertising,  promotion, 
offering  for* sale,  or  sale  of  any  weight 
loss  program,  in  or  affecting  commerce, 
as  “commerce”  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Making  any  representation, 
directly  or  by  implication,  about  the 
success  of  participants  on  any  weight 
loss  program  in  amoving  or 
maintaining  wei^t  loss  or  weight 
control  unless,  at  the  time  of  making 


any  such  representation,  respondent 
possesses  and  relies  upon  competent 
and  reliable  sdenUfic  evidence 
substantiating  the  representation: 
Provided,  further,  Tlmt  for  any 
representation  that: 

(1)  Any  weight  loss  achieved  or 
maintained  through  the  weight  loss 
progreim  is  typiced  or  representative  of 
all  or  any  subset  of  participants  of 
respondent’s  program,  said  evidence 
shall,  at  a  minimum,  be  based  on  a 
representative  sample  of: 

(a)  All  participants  who  have  entered 
the  program,  where  the  representation 
relates  to  such  persons:  Pwvided. 
however.  That  ffie  required  sample  may 
exclude  those  participants  who  dropped 
out  of  the  program  within  two  weelu  of 
their  entrance  or  who  were  imable  to 
complete  the  program  due  to  illness, 
pregnancy,  or  chenge  of  residence:  or 

(b)  All  participants  who  have 
completed  a  particular  phase  of  the 
program  or  the  entire  program,  where 
the  representation  only  relates  to  such 
persons: 

(2)  Any  weight  loss  is  maintained 
long-term,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  at  least  two 
years  from  their  completion  of  the  active 
maintenance  phase  of  respondent’s 
program  or  earlier  termination,  as 
applicable:  and 

fs)  Any  weight  loss  is  maintained 
permanently,  said  evidence  shall,  at  a 
minimiun,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either: 

(aj  Generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  for  predicting  that 
wei^t  loss  will  be  permanent,  or 

(bj  Demonstrated  oy  competent  and 
reliable  sxirvey  evidence  as  being  of 
sufficient  duration  to  permit  sudi  a 
prediction. 

B.  Representing,  directly  or  by 
implication,  except  through 
endorsements  or  testimonials  referred  to 
in  paragraph  I.E.  herein,  that 
participants  of  any  weight  loss  promm 
have  successfully  maintained  weight 
loss,  imless  respondent  discloses, 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  the 
statement:  “For  many  dieters,  weight 
loss  is  temporary.”;  Provided,  furtixer, 
’That  respondent  shall  not  represent, 
directly  or  by  implication,  that  the 
above-quoted  statement  does  not  apply 
to  dieters  in  respondent’s  weight  loss 
program:  Provided,  however.  That  a 
mere  statement  about  the  existence, 
design,  or  content  of  a  maintenance 
program  shall  not,  without  more,  be 
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considered  a  representation  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss. 

C.  Representing,  directly  or  by 
implication,  except  through  short 
broadcast  advertisements  referred  to  in 
paragraph  I.D.  herein,  and  except 
through  endorsements  or  testimonials 
referred  to  in  paragraph  l.E.  herein,  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss,  unless  respondent  discloses, 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  the 
following  information: 

(1)  The  average  percentage  of  weight 
loss  maintained  by  those  participants: 

(2)  The  duration  over  which  the 
weight  loss  was  maintained,  measured 
from  the  date  that  participants  ended 
the  active  weight  loss  phase  of  the 
program;  Provided,  further.  That  if  any 
portion  of  the  time  period  covered 
includes  participation  in  a  maintenance 
program(s)  that  follows  active  weight 
loss,  such  fact  must  also  be  disclosed; 
and 

(3)  If  the  participant  population 
referred  to  is  not  representative  of  the 
general  participant  population  for 
respondent’s  pro^ams: 

(a)  The  proportion  of  the  total 
participant  population  in  respondent’s 
programs  that  those  participants 
represent,  expressed  in  terms  of  a 
percentage  or  actual  numbers  of 
participants,  or 

(b)  Tne  statement:  "Nutri/System 
makes  no  claim  that  this  [these]  resultls] 
is  [are]  representative  of  all  participants 
in  the  Nutri/System  program.” 

Provided,  further.  That  compliance 
with  the  obligations  of  this  paragraph 
I.C.  in  no  way  relieves  respondent  of  the 
requirement  under  paragraph  I.  A.  of  this 
Order  to  substantiate  any  representation 
about  the  success  of  participants  on  any 
weight  loss  program  in  maintaining 
weight  loss. 

D.  Representing,  directly  or  by 
implication,  in  short  broadcast 
advertisements,  that  participants  of  any 
weight  loss  program  have  successfully 
maintained  weight  loss,  unless 
respondent: 

(1)  Includes,  clearly  and  prominently, 
and  in  immediate  conjunction  with 
such  representation,  the  statement: 
“Check  at  our  centers  for  details  about 
our  mmntenance  record.”; 

(2)  For  a  period  of  time  beginning 
with  the  date  of  the  first  broadcast  of 
any  such  advertisement  and  ending  no 
sooner  than  thirty  days  after  the  last 
broadcast  of  such  advertisement, 
complies  with  the  following  procedures 
upon  the  first  presentation  of  any  form 
asking  for  information  from  a  potential 


client,  but  in  any  event  before  such 
person  has  entered  into  any  agreement 
with  respondent: 

(a)  Give  to  each  potential  client  a 
separate  document  entitled 
’’^intenance  Information,”  which 
shall  include  all  the  information 
required  by  paragraph  l.B.  and 
subparagraphs  I.C.(l>-(3)  of  this  Order 
and  shall  be  formatted  in  the  exact  type 
size  and  style  as  the  example  form 
below,  and  shall  include  the  heading 
(Helvetica  14  pt.  bold),  lead-in  (Times 
Roman  12  pt.),  disclosures  (Helvetica  14 
pt.  bold),  acknowled^ent  language 
(Times  Roman  12  pt.)  and  signature 
block  therein;  Provided,  further.  That  no 
information  in  addition  to  that  required 
to  be  included  in  the  document  required 
by  this  subparagraph  I.D.(2)  shall  be 
included  therein: 

Maintmance  Information 
You  may  have  seen  our  recent  ad  about 
maintenance  success.  Here’s  some  additional 
information  about  our  maintenance  record. 
IDisclosure  of  maintenance  statistics  goes 

here - ] 

For  many  dieters,  weight  loss  is  temporary. 
I  have  read  this  notice. 


(Client  Signature) 

(Date) 

(b)  Requires  each  potential  client  to 
sign  such  document;  and 

(c)  Gives  each  client  a  copy  of  such 
document;  and 

Provided,  however.  That  if  any 
potential  participant  who  does  not  then 
participate  in  the  program  refuses  to 
sign  or  accept  a  copy  of  such  document, 
respondent  shall  so  indicate  on  such 
document  and  shall  not.  for  that  reason 
alone,  be  found  in  breach  of  this 
subparagraph  I.D.(2):  and 

(3)  Retains  in  each  client  file  a  copy 
of  the  signed  maintenance  notice 
required  by  this  paragraph; 

Provided,  further,  that:  (1) 

Compliance  with  the  obligations  of  this 
paragraph  I.D.  in  no  way  relieves 
respondent  of  the  requirement  under  ' 
paragraph  I.  A.  of  this  Order  to 
substantiate  any  representation  about 
the  success  of  participants  on  any 
weight  loss  program  in  maintaining 
weight  loss;  and  (2)  respondent  must 
comply  with  both  paragraph  I.D.  and 
paragraph  I.C.  of  tUs  Order  if 
respondent  includes  in  any  such  short 
broadcast  advertisement  a 
representation  about  maintenance 
success  that  states  a  number  or 
percentage,  or  uses  descriptive  terms 
that  convey  a  qriantitative  measure  such 
as  “most  of  orur  customers  maintain 
their  weight  loss  long-term”; 


Provided',  however.  That  the 
provisions  of  paragraph  I.D.  shall  not 
apply  to  endorsements  or  testimonials 
referred  to  in  paragraph  I.E.  herein. 

E.  Using  any  advertisement 
containing  an  endorsement  or 
testimoni^  about  weight  loss  success  or 
weight  loss  maintenance  success  by  a 
participant  or  participants  of 
respondent’s  weight  loss  program  if  the 
weight  loss  success  or  weight  loss 
maintenance  success  depicted  in  the 
advertisement  is  not  representative  of 
what  participants  of  respondent’s 
weight  loss  programs  generally  achieve, 
rmless  respondent  discloses,  dearly  and 
prominently,  and  in  dose  proximity  to 
the  endorser’s  statement  of  his  or  her 
weight  loss  success  or  weight  loss 
maintenance  success: 

(1)  What  the  generally  expeded 
success  would  be  for  Nutri/System 
customers  in  losing  weight  or 
maintaining  achieved  weight  loss; 
Provided,  however,  ’That  in  determining 
the  generally  expected  success  for 
Nutri/System  customers,  respondent 
may  exclude  those  customers  who 
dropped  out  of  the  program  within  two 
weeks  of  their  entrance  or  who  were 
\mable  to  complete  the  program  due  to 
illness,  pregnancy,  or  change  of 
residence;  or 

(2)  One  of  the  following  statements: 

(a)  "You  should  not  expect  to 
experience  these  results.” 

(b)  "This  result  is  not  typical.  You 
may  not  do  as  well.” 

(c)  “This  result  is  not  typical.  You 
may  be  less  successful.” 

(d)  “ _ ’s  success  is  not  typical. 

You  may  not  do  as  well.” 

(e)  “ _ ’s  experience  is  not 

typical.  You  may  achieve  less.” 

(f)  “Results  not  typical.” 

^  “Results  not  typical  of  program 
participants.” 

Provided,  further.  That  if 
endorsements  or  testimonials  covered 
by  this  paragraph  are  made  in  a 
broadcast  medium,  any  disdosure 
required  by  this  paramph  must  be 
communicated  in  a  clear  and  prominent 
manner  and  in  immediate  conjimction 
with  the  representation  that  triggers  the 
disclosure. 

Provided,  however,  ’That: 

(1)  For  endorsements  or  testimonials 
about  weight  loss  success,  respondent 
can  satisfy  the  requirements  of 
subparagraph  I.E.(1)  by  accurately 
disclosing  the  generally  expected 
success  in  the  following  phrase:  “Nutri/ 
System  clients  lose  an  average  of 

_ pounds  over  an  average _ 

week  treatment  period”;  and 

(2)  If  the  weignt  loss  success  or  weight 
loss  maintenance  success  depicted  in 
the  advertisement  is  representative  of 
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what  participants  of  a  group  or  subset 
clearly  defined  in  the  advertisement 
generdly  achieve,  then,  in  lieu  of  the 
disclosures  required  in  either 
subparagraph  LE.  (1)  or  (2)  herein, 
respondent  may  substitute  a  clear  and 
prominent  disclosure  of  the  percentage 
of  all  of  respondent’s  customers  that  the 
group  or  subset  defined  in  the 
advertisement  represents. 

F.  Representing,  directly  or  by 
implication,  that  the  price  at  which  any 
weight  loss  program  can  be  purchased  is 
the  only  cost  associated  with  losing 
weight  on  that  program,  imless  su^  is 
the  case. 

G.  Representing,  directly  or  by 
implication,  the  price  at  which  any 
.weight  loss  program  can  be  purchased, 
unless  respondent  discloses,  clearly  and 
prominently,  either: 

(1)  In  close  proximity  to  such 
representation,  the  existence  and 
amount  of  all  mandatory  costs  or  fees 
associated  with  the  program  offered:  or 

(2)  In  immediate  conjimction  Vith 
such  representation,  one  of  the 
following  statements: 

(a)  “Pius  the  cost  of  [list  of  products 
or  services  that  participants  must 
purchase  at  additional  cost].” 

(b)  “Ptirchase  of  [list  of  products  or 
services  that  participants  must  purchase 
at  addition^  cost]  required.”; 

Provided,  further,  That  in  broadcast 
media,  if  the  representation  that  triggers 
any  disclosure  required  by  this 
paragraph  is  oral,  the  required 
disclosure  must  also  be  made  orally. 

H.  Failing  to  disclose  over  the 
telephone,  for  a  period  of  time 
begboning  with  the  date  of  any 
advertisement  of  the  price  at  which  any 
weight  loss  program  can  be  piuchased 
and  ending  no  sooner  than  180  days 
after  the  last  dissemination  of  any  such 
advertisement,  to  consumers  who 
inquire  about  the  cost  of  any  weight  loss 
program,  or  are  told  about  the  cost  of 
any  weight  loss  program,  the  existence 
and  amount  of  any  mandatory  costs  or 
fees  associated  with  participation  in  the 
program:  Provided,  however.  That 
respondent  may  satisfy  this  requirement 
by  directing  its  weight  loss  centers  to 
disclose  the  information,  by  providing 
the  center  personnel  v\rith  suggested 
language  to  be  used  when  responding  to 
phone  inquiries  and  by  malting  its  best 
efforts  to  ensure  compliance  with  its 
directive  to  disclose  price  information 
over  the  telephone. 

I.  Representing,  directly  or  by 
implication,  that  prospective 
participants  in  respondent’s  weight  loss 
program  will  reach  a  specified  weight 
within  a  specified  time  period,  imless  at 
the  time  of  making  such  representation, 
respondent  possesses  and  relies  upon 


competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 

J.  Making  comparisons  between  the 
efficacy  of  respondent’s  weight  loss 
program  and  the  efficacy  of  any  other 
weight  loss  and/or  diet  program(s). 
imless  at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  a  competent  and 
reliable  scientific  study  or  survey 
substantiating  the  representation. 

K.  Representing,  directly  or  by 
implication,  that  any  of  respondent’s 
employees  or  any  of  the  employees  of 
any  of  respondent’s  franchisees,  has 
been  certified  or  trained  as  a  specialist 
in  nutrition  or  nutrition  science  unless 
respondent  has  determined  through 
some  objective  means  that  the  employee 
is  in  fact  competent  in  that  particular 
field  or  discipline,  or  otherwise 
misrepresenting  the  competence,  skill, 
training,  credentials  or  expertise  of  any 
of  respondent’s  employees  or  any  of  the 
employees  of  respondent’s  franchisees. 

L.  Failing  to  disclose,  clearly  and 
prominently,  in  writing  to  all 
participants  when  they  enter  the 
program,  that  failure  to  follow  the 
program  protocol  and  eat  all  of  the  food 
recommended  may  involve  the  risk  of 
developing  serious  health 
complications. 

M.  Representing,  directly  or  by 
implication,  that  any  wei^t  loss 
program  is  endorsed  by.  complies  ivith, 
or  meets  standards  or  guidelines  for 
•weight  loss  established  by  any 
professional  or  governmental 
organization  or  association,  unless  such 
is  the  case. 

N.  Making  any  representation, 
directly  or  by  implication,  that  any 
organization,  institution  or  publication 
has  conducted  or  collaborated  in,  or 
endorsed  the  results  of.  any  evaluation, 
survey,  study,  or  report  concerning  any 
diet  program  unless  such  is  the  case. 

O.  Failing  to  disclose,  clearly  and 
prominently,  the  nature  of  any  material 
connection,  where  one  exists,  between 
an  endorser,  evaluator,  or  tester  of  any  ' 
diet  program  and  the  respondent,  or 
otherwise  misrepresenting  the  nature  of 
any  material  relationship  between 
respondent  and  any  third  party 
endorser,  evaluator  or  tester. 

P.  Misrepresenting,  directly  or  by 
implication,  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test  o^  study. 

Q.  Misrepresenting,  directly  or  by 
implication,  the  porrormance,  efficacy, 
or  safety  of  any  weight  loss  program. 

n 

It  is  further  ordered.  That  respondent 
shall  notify  the  Comniission  at  least 


thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation(s),  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

in 

It  is  further  ordered.  That  respondent 
shall  maintain  for  a  period  of  three  (3) 
years  after  the  date  the  representation 
was  last  made  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  staff  for  inspection  and 
copying,  all  materials  possessed  and 
relied  upon  to  substantiate  any 
representation  covered  by  this  Order, 
and  all  test  reports,  studies,  surveys  or 
other  information  in  its  possession  or 
control  that  contradict,  qualify  or  call 
into  question  any  such  representation. 

IV 

It  is  further  ordered.  That  respondent 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  officers,  agents, 
representatives,  independent 
contractors  and  employees  who  is 
involved  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials  or  who  has  any 
responsibilities  with  respect  to  the 
subject  matter  of  this  Order;  and.  for  a 
period  of  five  (5)  years  from  the  date  of 
entry  of  this  Order,  distribute  same  to 
all  future  such  officers,  agents, 
representatives,  independent 
contractors  and  employees. 

V 

It  is  further  ordered.  That: 

A.  Respondent  shall  distribute  a  copy 
of  this  Order  to  each  of  its  franchisees 
and  licensees  and  shall  contractually 
bind  them  to  comply  with  the 
prohibitions  and  affirmative 
requirements  of  this  Order,  respondent 
may  satisfy  this  contractual  requirement 
by  incorporating  such  Order 
requirements  into  its  current  Operations 
Manual;  and 

B.  Respondent  shall  further  make 
reasonable  efforts  to  monitor  its 
franchisees’  and  licensees’  compliance 
with  the  Order  provisions;  respondent 
may  satisfy  this  requirement  by:  (1) 
Ta^g  reasonable  steps  to  notify 
promptly  any  franchises  or  licensee  that 
respondent  determines  is  failing 
materially  or  repeatedly  to  comply  with 
any  order  provision;  (2)  providing  the 
Federal  Trade  Commission  with  ffie 
name  and  address  of  the  franchisee  or 
licensee  and  the  nature  of  the 
noncompliance  if  the  franchisee  or 
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licensee  foils  to  comply  promptly  with 
the  relevant  Order  provision  after  being 
so  notified;  and  (3)  in  cases  where  that 
franchisee’s  or  licensee’s  conduct 
constitutes  a  material  or  repeated 
violation  of  the  order,  diligently 
pursuing  reasonable  and  appropriate 
remedies  available  under  its  firanchise  or 
license  agreement  and  applicable  state 
law  to  bring  about  a  cessation  of  that 
conduct  by  the  franchisee  or  licensee. 

VI 

It  is  further  ordered,  That  respondent 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  with 
the  Commission  a  report,  in  vmting, 
setting  forth  in  detail  the  manner  and 
form  in  which  it  has  complied  with  this 
Order. 

Analysis  ctf  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Nutri/System,  Inc., 
(hereinafter  “N/S”),  marketer  of  the 
Nutri/System  low-calorie  diet 
(herein^er  “LCD”)  program.  The  N/S 
diet  program  is  offered  to  the  public 
nationwide  through  company-owned 
and  franchished  clinics. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  tlae  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  will  decide  whether 
it  should  withdraw  from  the  agreement 
or  make  final  the  agreement’s  proposed 
order. 

The  Commission’s  complaint  charges 
that  the  proposed  respondent 
deceptively  advertised:  (1)  Its  LCD 
program’s  success  in  helping  customers 
achieve  and  maintain  weight  loss;  (2) 
the  time  frame  within  which  consumers 
will  achieve  their  desired  weight  loss 
goal;  (3)  the  effectiveness  of  the  N/S 
program  in  comparsion  to  other  weight 
loss  programs;  (4)  the  purchase  price  of 
the  N/S  program;  (5)  the  independence 
of  a  magazine  endorsement  of  the  N/S 
program;  (6)  the  N/S  program’s 
compliance  with  guidelines  for  weight 
loss  established  by  the  American 
Medical  Association,  the  American 
Heart  Association  and  the  American 
Dietetic  Association;  and  (7)  the 
qualifications  and  expertise  of  its  staff. 
The  complaint  further  alleges  that  N/S 
engaged  in  the  deceptive  practice  of 
failing  to  warn  clients  it  monitors  of  the 
health  importance  of  following  the  diet 
protocol. 


Success 

The  complaint  against  N/S  alleges 
that  the  company  failed  to  possess  a 
reasonable  basis  for  claims  it  made 
regarding  the  success  of  its  customers  in 
losing  weight  and  avoiding  the  regain  of 
weight  lost  during  the  program. 

Through  consumer  testimonials  and 
other  advertisements,  N/S  represented 
that  its  customers  typically  are 
successful  in  reaching  their  weight  loss 
goals  and  in  maintaining  their  weight 
loss  achieved  under  the  N/S  diet 
program  either  long-term  or 
permanently. 

The  Commission  believes  that  these 
success  claims  for  customer  weight  loss 
and  maintenance  of  achieved  weight 
loss  are  deceptive  because  at  the  time  it 
made  the  claims  N/S  did  not  possess 
adequate  substantiation  for  those 
claims. 

The  proposed  consent  order  seeks  to 
address  the  alleged  success 
misrepresentations  cited  in  the 
accompanying  complaint  in  several 
ways.  First,  the  order  (Part  LA.)  requires 
the  company  to  possess  a  reasonable 
basis  consisting  of  competent  and 
reliable  scientific  evidence 
substantiating  any  claim  about  the 
success  of  participants  on  any  diet 
program  in  achieving  or  mBintwining 
weight  loss.  To  ensure  compliance,  the 
order  further  specifies  what  this  level  of 
evidence  shall  consist  of  when  certain 
types  of  success  claims  are  made: 

(1)  In  the  case  of  nlflinis  that  weight 
loss  is  typical  or  representative  of  all 
participants  using  Uie  program  or  any 
subset  of  those  participants,  that 
evidence  shall  be  bas^  on  a 
representative  sample  of:  (a)  All 
participants  who  have  entered  the 
program,  where  the  representation 
relates  to  such  persons;  or  (b)  all 
participants  who  have  completed  a 
particular  phase  of  the  program  or  the 
entire  program,  where  the 
representation  on/y  relates  to  such 
persons. 

(2)  In  the  case  of  claims  that  any 
wei^t  loss  is  maintained  long-term, 
that  evidence  shall  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  at  least  two 
years  after  their  completion  of  the 
respondent’s  program,  including  any 
periods  of  participation  in  respondent’s 
maintenance  program. 

(3)  In  the  case  of  claims  that  weight 
loss  is  maintained  permanently,  that 
evidence  shall  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either: 
(a)  Generally  recognized  by  e^^rts  in 
the  field  of  treating  obesity  as  Ming  of 


sufficient  length  to  constitute  a 
reasonable  basis  for  predicting  that 
weight  loss  will  be  permanent;  or  (b) 
demonstrated  by  competent  and  reliable 
survey  evidence  as  being  of  sufficient 
duration  to  permit  such  a  prediction. 

Second,  as  measures  to  ensiure  future 
compliance,  the  proposed  order  requires 
the  proposed  respondent  for  any  claim 
that  participants  of  any  diet  program 
have  successfully  maintained  weight 
loss  to  disclose  the  fact  that  “For  many 
dieters,  weight  loss  is  temporary”  (Part 
I.B.),  as  well  as  the  following 
information  relating  to  that  claim  (Part 
I.C.): 

(1)  The  average  percentage  of  weight 
loss  maintained  by  those  participants 
(e.g.,  “60%  of  achieved  weight  loss  was 
maintained”), 

(2)  The  duration  over  which  the 
weight  loss  was  maintained,  measured 
from  the  date  that  participants  ended 
the  active  weight  loss  phase  of  the 
program,  and  the  fact  that  all  or  a 
portion  of  the  time  period  covered 
includes  participation  in  proposed 
respondent’s  maintenance  program(s) 
that  follows  active  weight  loss,  if  that  is 
the  case — e.g.,  “participants  maintain  an 
average  of  60%  of  wei^t  loss  22 
months  after  active  weight  loss 
(includes  18  months  on  maintenance 
promam)”,  and 

(3)  Where  the  participant  population 
referred  to  is  not  representative  of  the 
general  participant  population  for  that 
program,  the  proportion  of  the  total 
participant  population  that  those 
participants  represent,  expressed  in 
terms  of  a  percentage  or  actual  numbers 
of  participants — e.g,  “Participants  on 
maintenance — 30%  of  our  clients — ^kept 
off  an  average  of  66%  of  the  weight  for 
one  year  (includes  time  on  maintenance 
program)”  or,  in  lieu  of  that  factual 
disclosiue,  the  statement:  “N/S  makes 
no  claim  that  this  restilt  is 
representative  of  all  participants  in  the 
N/S  program.” 

Tlmd,  for  maintenance  success  claims 
made  in  broadcast  advertisements  of 
thirty  seconds  or  less  duration,  the 
proposed  order  (Part  LD.)  requires  that 
N/S,  in  lieu  of  making  the  factual 
disclosiues  required  for  such  claims  by 
Part  I.C:  (1)  Include  in  such 
advertisements  the  statement  “Check  at 
our  centers  for  details  about  our 
maintenance  record.”;  and  (2)  provide 
consumers  at  point-of-sale  with  a 
required  form  that  includes  the  factual 
disclosures  requii^  by  Part  I.C,  which 
form  must  be  signed  by  the  cUent  and 
retained  in  the  company’s  client  file. 

The  proposed  oroer  makes  clear  that 
this  alternative  disclosure  requirement 
does  not  relieve  N/S  of  the  obligation  to 
substantiate  any  maintenance  success 
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claim,  in  accordance  with  Part  LA.  of 
the  order,  and  it  “takes  back”  the 
exception  from  full  quantitative 
disclosures  in  short  broadcast 
advertising  if  N/S  makes  a  maintenance 
success  claim  that  uses  numbers  or 
descriptive  terms  that  convey  a 
quantitative  measure,  such  as  “most  of 
our  customers  maintain  their  weight 
loss  long  term.”  N/S  in  that  case  would 
have  to  make  all  the  required 
disclosures  in  the  ad  and  provide  the 
disclosures  at  point-of-sale. 

Fourth,  for  weight-loss  and  weight- 
loss  maintenance  success  claims  made 
through  endorsements  or  testimonials 
that  are  not  representative  of  what  N/S 
diet  program  participants  generally 
achieve,  the  order  (Part  I.E.)  requires 
that  N/S  disclose  either  what  the 
generally  expected  success  would  be  for 
N/S  customers,  or  one  of  several 
alternative  statements,  such  as  "This 
result  is  not  typical.  You  may  be  less 
successful”,  which  explains  the  limited 
applicability  of  atypical  testimonials  in 
accordance  with  the  Commission's 
“Gviides  Concerning  Use  of 
Endorsements  and  Testimonials  in 
Advertising”  16  CFR  255.2(a).  Under  the 
proposed  order,  N/S  may  satisfy  the 
requirements  of  the  first  disclosure 
concerning  generally  expected  success 
by  accxirately  disclosing  those  facts  in 
the  following  format:  “Nutri/System 

clients  lose  an  average  of _ pounds 

over  an  average _ ^-week  treatment 

period.” 

Finally,  the  proposed  order  (Part  l.Q.) 
generally  prohibits  the  company  from 
misrepresenting  the  performance  or 
efficacy  of  any  weight  loss  program. 

Projection  of  Weight  Loss 

The  Commission’s  complaint  further 
alleges  that  N/S  failed  to  possess  a 
reasonable  basis  for  its  claim  made 
during  initial  sales  presentations  that 
consumers  will  typically  reach  their 
desired  weight-loss  goal  within  the  time 
frame  set  by  the  company’s  computer 
program.  To  address  this  practice,  the 
proposed  order  (Part  I.I.)  prohibits  N/S 
from  representing  that  prospective 
participants  will  reach  a  specified 
weight  within  a  specified  period  of 
time,  unless  proposed  respondent 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence 
substantiating  the  representation. 

Comparative  Weight  Loss 

The  Commission’s  complaint  further 
alleges  that  N/S  falsely  claimed  that 
competent  and  rehahle  studies  or 
surveys  show  that  its  customers  lose  at 
least  29%  more  weight  than  dieters  on 
other  weight  loss  programs.  The 
proposed  order  seeks  to  address  this 


practice  in  two  ways.  First,  Part  I.J. 
requires  the  company  to  have  a 
competent  and  reliable  scientific  study 
or  survey  substantiating  any  claim  that 
compares  the  efficacy  of  its  weight  loss 
program  with  that  of  any  other  weight 
loss  or  diet  program.  Second,  Part  I.P.  of 
the  proposed  order  prohibits  the 
company  from  misrepresenting  any  facts 
about,  or  interpretations'of,  any  test  or 
study. 

Price 

The  Commission’s  complaint  against 
N/S  also  alleges  that  the  company 
falsely  represented  that  the  price  it 
advertised  for  its  diet  program  is  the 
only  cost  associated  with  losing  weight 
on  the  diet  program,  when,  in  fact,  there 
are  substantial  additional  mandatory 
expenses  that  far  exceed  the  advertised 
price.  The  complaint  further  alleges  that 
N/S  failed  to  disclose  adequately  to 
consumers  the  existence  and  amount  of 
all  mandatory  expenses  associated  with 
participation  in  the  diet  promam. 

The  proposed  consent  order  seeks  to 
address  these  practices  in  three  ways. 
First,  Part  I J.  of  the  proposed  order 
prohibits  imtrue  representations  that  an 
advertised  price  for  a  weight  loss 
program  is  the  only  cost  associated  with 
losing  weight  on  that  program.  Second, 
for  any  advertisement  containing  a  price 
at  which  any  weight  loss  program  can 
be  purchased,  the  proposed  order  (Part 
l.G.)  requires  N/S  to  disclose  either  the 
existence  and  amount  of  all  mandatory 
costs  or  fees  associated  with  the 
program  offered  or  a  statement 
identifying  a  list  of  all  products  or 
services  that  participants  must  pvux:hase 
at  an  additional  cost.  This  disclosure 
must  be  made  orally  under  the  proposed 
order  if  the  price  representation  is  made 
orally  in  broadcast  media. 

Finally,  the  proposed  order  (Part  I.H.) 
requires  the  proposed  respondent  to 
disclose  over  the  telephone  to  callers 
who  inquire  or  are  told  about  the  cost 
of  any  weight  loss  program,  the 
existence  and  amount  of  any  mandatory 
costs  or  fees  associated  with 
participation  in  the  program.  Under  the 
order,  N/S  can  satisfy  tkis  requirement 
by:  (1)  Directing  its  weight  loss  centers 
to  disclose  the  information;  (2) 
providing  the  center  personnel  with 
suggested  language  to  he  used  when 
responding  to  phone  inquiries;  and  (3) 
making  its  best  efforts  to  ensure 
compliance  with  its  directive  to  disclose 
price  information  over  the  telephone. 

Independence  of  Magazine 
Endorsement 

The  Commission’s  complaint  further 
alleges  that  N/S  falsely  claimed  that  an 
evaluation  and  rating  of  various  diet 


programs  appearing  in  a  magazine  were 
conducted  or  written  in  collaboration 
with,  and  the  results  approved  by,  a 
major  university,  and  ^at  the  company  " 
had  no  material  connection  with  the 
publication  of  the  magazine  rating.  The 
complaint  further  alleges  that  N/S  failed 
to  disclose  that,  prior  to  publication  of 
the  magazine  article,  it  paid  a 
sponsorship  fee  to  the  magazine  for 
promotion  and  distribution  of  the 
magazine,  and  received  and  exercised  a 
right  of  prior  review  of  the  article  rpting 
the  diet  programs. 

The  proposed  consent  order  seeks  to 
address  these  practices  in  three  ways. 
First,  Part  I.N.  prohibits  untrue  claims 
that  any  entity  nas  conducted, 
collaborated  in,  or  endorsed  the  results 
of,  any  evaluation  concerning  any  diet 
program.  Second,  Part  1.0.  of  the 
proposed  order  requires  N/S  to  disclose 
the  nature  of  any  material  connection, 
where  one  exists,  between  an  endorser, 
evaluator  or  tester  of  any  diet  program 
and  the  proposed  respondent  Finally, 
the  proposed  order  (Part  1.0.)  generally 
prohibits  the  company  from 
misrepresenting  the  nature  of  any 
material  relationship  between  the 
proposed  respondent  and  any  third 
party  endorser,  evaluator  or  tester. 

Guidelines  for  Weight  Loss  Prog;rams 
The  Commission’s  complaint  also 
alleges  that  N/S  falsely  cldmed  that  its 
diet  program  complies  with  all  of  the 
specific  elements  of  a  comprehensive 
weight  loss  program  issued  by  the 
American  Medical  Association,  the 
American  Heart  Association  and  the 
American  Dietetic  Association.  The 
proposed  consent  order  (Part  I.M.) 
prohibits  untrue  representations  that  N/ 
S’s  diet  program  is  endorsed  by, 
complies  with,  or  meets  standards  or 
guidelines  for  weight  loss  established  by 
any  professional  or  governmental  entity. 

Certified  Nutritional  Specialists 
The  Commission’s  complaint  further 
alleges  that  N/S  claimed,  through  the 
use  of  badges  identifying  certain 
employees  as  “Certified  Nutritional 
Specidists,  and  other  representations, 
that  its  “Nutritional  Spedalists”  have 
been  certified  as  specialists  in  nutrition 
through  an  objective  determination  of 
their  competence  in  the  field  of 
nutrition,  when,  in  fact,  they  have  not. 
The  complaint  further  alleges  that  the 
“certification”  procedme  used  by  the 
proposed  respondent  fails  to  test  or 
evaluate  the  N/S  “Nutritional 
Specialist’s”  competence  in  applying 
the  basic  principles  of  nutrition. 

To  address  tms  practice,  the  proposed 
consent  order  (Part  I.K.)  prohibits  the 
company  from  misrepresenting  the 
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qualifications  or  expertise  of  any  of  its 
employees  or  those  of  its  firanchisees, 
and  hairs  claims  that  any  such  employee 
is  certified  or  trained  as  a  specialist  in 
nutrition  or  nutritional  science  imless 
proposed  respondent  has  determined 
through  some  objective  means  that  the 
employee  is  in  fact  competent  in  that 
particular  field  (x  discipline. 

Monitoring  Practices 

According  to  the  complaint,  N/S 
provides  its  customers  with  diet 
protocob  that  require  the  customers  to 
come  in  to  one  of  proposed  respondent’s 
centers  once  a  week  for  monitoring  of 
their  progress,  including  weighing  in.  In 
the  course  of  regularly  ascertaining 
weight  loss  progress,  respondent,  in 
some  instances,  b  presented  with 
wei^t  loss  results  indicating  that 
customers  are  losing  weight 
significantly  in  excess  of  their  projected 
goals,  which  b  an  indication  t^t  they 
may  not  be  consuming  all  of  the  food 
prescribed  by  their  diet  protocol. 
According  to  the  complaint,  such 
conduct  could,  if  not  corrected 
promptly,  result  in  health 
complications.  In  light  of  this 
monitoring  practice,  the  Commission’s 
complaint  alleges  that  N/S  has  failed  to 
disclose  to  consmners  who  are  losing 
weight  significantly  in  excess  of  their 
projected  goab  that  biling  to  follow  the 
diet  protocol  and  consume  all  of  the 
food  prescribed  could  result  in  health 
complications. 

The  proposed  consent  order  seeks  to 
address  the  alleged  monitoring 
misrepresentation  cited  in  the 
accompanying  complaint  in  two  ways. 
First,  the  order  (Part  I.L.)  requires  N/S 
to  disclose  in  writing  to  all  participants 
when  they  enter  the  program,  that 
failure  to  follow  the  program  protocol 
and  eat  all  of  the  food  recommended 
may  involve  the  risk  of  developing 
serious  health  complications.  Second, 
the  proposed  order  (Part  I.Q.)  generally 
prohibib  any  misrepresentation 
concerning  the  safety  of  any  weight  loss 
program. 

The  purpose  of  thb  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 

Donald  S.  dark. 

Secretary. 

Statement  of  Commission  Ddborah  K.  Owen 
Concnrring  in  Part  and  Dissenting  in  Part 

Statement  of  Commissioner  Deborah  K. 
Owen  concurring  in  part  and  dissenting  in 
part  in  Dbt  Center,  Inc.,  Pile  No.  902-3178, 
Jenny  Craig  Inc.,  PUe  No.  902-3188,  Nutri/ 
System,  Inc.,  Pile  No.  902-3159,  Physicians 


Weight  Loss  Centers  of  America,  Inc.,  Pile 
No.  902-3185,  and  Wei^t  Watchers 
IntemationaL  Inc..  PUe  No.  902-3195. 

The  Commission's  decision  to  accept  for 
puUic  comment  consent  orders  with  three 
major  marketers  of  low  calorie  diets,  and  to 
issue  Part  in  complaints  against  two  others, 
represents  an  important  and  largely 
appropriate,  next  step  m  the  Commission’s 
efforts  to  address  allegations  of  false  and 
unsubstantiated  advertising  claims  in  the  diet 
industry.  However,  I  must  dissent  on  two 
aspects  of  the  proposed  remedies  in  these 
matters. 

First,  in  the  earlier  very  low  calorie  diet 
cases,  1  took  the  position  that  the  mandated 
weight  loss  maintenance  disclosures  were 
likely  to  be  too  complex  to  enlighten 
consumers  if  made  during  short  radio  or  TV 
ads.i  1  recommended  requiring  more  concise 
disclosures  for  such  broadcast  ads,  which 
would  be  supplemented  by  full  disclosure  at 
the  point  of  sale.  The  contemplated  relief  in 
the  present  five  matters  adopts  much  of  this 
approach,  and,  as  such,  represents  a 
significant  improvement  over  the  very  low 
calorie  diet  consents.  However,  this 
improvement  would  not  apply  where  a 
broadcast  maintenance  daim  includes  a 
number,  p«centage,  or  other  descriptive  term 
to  convey  a  quantitative  measure.  I  am 
concerned  that  this  proviso  will  significantly 
reduce,  if  not  eliminate,  the  incidence  of 
shorter,  more  understandable  broadcast  ad 
disclosures,  without  providing  sufficiently 
compensating  gains  in  preventing  deception. 
Furthermore,  the  proviro’s  language 
regarding  descriptive  terms  convesring  a 
quantitative  measure  is  vague.  Appropriate, 
non-deceptive  claims  may  be  inadvertently 
chilled  as  a  result,  and  vexing  compliance 
questions  may  arise  as  respondents  attempt 
to  conform  to  the  requirements  of  the  orders. 
Accordingly,  I  dissent  with  respect  to 
inclusion  of  this  proviso  in  the  proposed 
consents  and  notice  orders. 

Second,  I  dissent  with  regard  to  the  notice 
of  possible  action  under  section  19(b)  of  the 
Federal  Trade  Commission  Act,  15  U.S.C 
57b,  in  the  Je>uiy  Craig  and  Weight  Watchers 
matters.  Consumer  redress  has  not  been 
included  in  any  of  the  recent  settlements 
with  marketers  of  very  low,  and  low  calorie 
diet  programs,  and  there  appear  to  be  no 
distinguishable  appropriate  groimds  for 
seeking  this  relief  from  Jermy  Craig  and 
Weight  Watchers.  Moreover,  assessing 
consumer  injury  and  determining  levels  of 
fair  and  equitable  redress  are  apt  to  pose 
insurmoimtable  prc^lems  from  meaningful 
section  19(b)  actions  in  these  matters. 

[PR  Doc.  93-24867  Piled  10-8-93;  8:45  am] 
BILLING  TODE  6750-01-11 

1  See  Statement  Concurring  in  Part  and  Dissenting 
in  Part  in  Jason  Riannaceuticals,  Inc.,  File  No.  902- 
3337,  National  Centw  for  Nutrition,  Inc.,  File  No. 
912-3024,  and  Sandos  Nutrition  Corporation,  File 
No.  912-3023  (Aug.  10. 1992). 


[Fite  No.  902  31851 

Physicians  Weight  Loss  Centers  of 
America,  Inc.^  at  al,;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
(jommission  approval,  would  prohibit, 
among  other  things,  the  Ohio  diet- 
program  companies  from 
misrepresenting  the  performance  or 
safety  of  any  weight-loss  program  they 
ofier  in  the  future,  and  would  require 
them  to  have  scientific  data  to 
substantiate  future  claims  they  make 
regarding  weight  loss  and  maintenance. 
In  addition,  the  consent  agreement 
would  require  certain  disclosures 
regarding  safety  and  health  risks. 

DATES:  Comments  must  be  received  on 
or  before  December  13, 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington.  DC  20560. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Kelly.  FTC/II-200.  Washington, 
DC  20580.  (202)  326-3304  or  Michael 
Milgrom,  Cleveland  Regional  Office. 
Federal  Trade  Ckimmission,  668  Euclid 
Ave.,  suite  520-A,  Cleveland,  OH. 

44114.  (216)  522-4207. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat  721,  U.S.C.  46 
and  §  2.34  of  the  Ckimmission's  Rules  of 
Practice  (16  CFR  2.34),  notice  is  hereby 
given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Su^  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission’s  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 
The  Federal  Trade  Commission, 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Physicians 
Weight  Loss  Centers  of  America,  Inc. 
and  Physicians  Weight  Loss  Centers, 
Inc.,  (“Physicians  Weight  Loss  Centers” 
or  “respondents"),  and  it  now  appearing 
that  proposed  respondents  are  willing  to 
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enter  into  an  Agreement  containing  an 
Order  to  Cease  and  Desist  from  the  acts 
and  practices  being  investigated, 

It  IS  hereby  agreed  by  ana  between 
Physicians  Weight  Loss  Centers  of 
America,  Inc.,  and  Physicians  Weight 
Loss  Centers,  Inc.,  by  their  duly 
authorized  officers  and  their  attorney 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondents  Physicians 
Weight  Loss  Centers  of  America,  Inc., 
and  Physicians  Weight  Loss  Centers, 

Inc.,  are  corporations  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Ohio.  The  principal  place  of  business  of 
both  corporations  is  located  at  395 
Springside  Drive,  Akron,  Ohio  44313. 

2.  Imposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  Complaint. 

3.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission’s  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  Agreement;  and 

d.  Any  claim  under  the  Equal  Access 
to  Justice  Act,  5  U.S.C.  §  504. 

4.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  Complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
Agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
su(^  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  Complaint  here  attached. 

6.  This  Agreement  contemplates  that 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission’s  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (a)  issue  its  Complaint 
corresponding  in  form  and  substance 


with  the  attached  draft  Complaint  and 
its  decision  containing  the  following 
Order  to  Cease  and  Desist  in  disposition 
of  the  proceeding,  and  (b)  make 
information  public  in  respect  theret(f. 
When  so  entered,  the  Order  to  Cease 
and  Desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders,  lire  Order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  Complaint  and 
decision  containing  the  agreed-to  Order 
to  proposed  respondents’  addresses  as 
stated  in  this  Agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  Complaint  may 
be  used  in  construing  the  terms  of  the 
Order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the 
Order  of  the  Agreement  may  be  used  to 
vary  or  contra&ct  the  terms  of  the 
Order, 

7.  Proposed  respondents  have  read 
the  attached  draft  Complaint  and  the 
following  Order.  Proposed  respondents 
imderstand  that  once  the  Order  has  been 
issued,  they  will  be  required  to  file  one 
or  more  compliance  reports  showing 
that  they  have  fully  complied  with  the 
Order,  ^posed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 

Definitions 

For  the  purposes  of  this  Order,  the 
following  de^itions  shall  apply: 

A.  “Competent  and  reliable  scientific 
evidence’’  shall  mean  those  tests, 
analyses,  research,  studies,  surveys,  or 
other  evidence  conducted  and  evaluated 
in  an  objective  manner  by  persons 
qualified  to  do  so,  using  procedures 
generally  accepted  in  the  relevant 
profession  or  science  to  yield  accurate 
and  reliable  results. 

B.  "Weight  loss  program’’  shall  mean 
any  program  designed  to  aid  consumers 
in  weight  loss  or  weight  maintenance. 

C.  "Very- low-calorie  diet’’  or  "VLCD” 
shall  mean  any  dietary  regimen  that 
provides  less  ^an  800  calories  per  day. 

D.  "Low-calorie  diet”  or  "LCD”  mean 
any  dietary  regimen  designed  to  cause 
weight  loss  that  provides  800  calories  or 
more  per  day. 

E.  "Broadcast  medium”  shall  mean 
any  radio  or  television  broadcast, 
cablecast,  home  video,  or  theatrical 
release. 

F.  For  any  Order-required  disclosure 
in  a  print  medium  to  be  made  "clearly 


and  prominently,”  or  in  a  "clear  and 
prominent”  manner,  it  must  be  given 
both  in  the  same  type  style  and  in:  (1) 
Twelve  point  type  where  the 
representation  that  triggers  the 
disclosure  is  given  in  twelve  point  or 
larger  type;  or  (2)  the  same  type  size  as 
the  representation  that  triggers  the 
disclosure  where  that  representation  is 
given  in  a  type  size  that  is  smaller  than 
twelve  point  type.  For  any  Order- 
required  disclosure  given  orally  in  a 
broadcast  medium  to  be  made  "clearly 
and  prominently,”,  or  in  a  "clear  and 
prominent”  manner,  the  disclosure 
must  be  given  at  the  same  volume  and 
in  the  same  cadence  as  the 
representation  that  triggers  the 
disclosure. 

G.  "Short  broadcast  advertisement” 
shall  mean  any  advertisement  of  thirty 
seconds  or  less  duration  made  in  a 
broadcast  medium. 

H.  "Affiliate”  includes,  but  is  not 
limited  to,  any  corporation  with  a 
majority  of  shareholders  or  directors  in 
common  with  either  respondent. 

It  is  ordered.  That  respondents 
Physicians  Weight  Loss  Centers  of 
America.  Inc.,  a  corporation,  and 
Physicians  Weight  toss  Centers,  Inc.,  a 
corporation,  their  successors,  assigns 
and  affiliates,  their  officers, 
representatives,  agents  and  employees, 
directly  or  throu^  any  corporation, 
subsidiary,  division,  or  other  device, 
including  franchisees  or  licensees,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  or  sale  of 
any  weight  loss  program  in  or  affecting 
commerce,  as  "commerce”  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from: 

A.  Making  any  representation, 
directly  or  by  implication,  about  the 
success  of  participants  in  any  weight 
loss  program  in  achieving  or 
maintaining  weight  loss  or  weight 
control  unless,  at  the  time  of  making 
any  such  representation,  respondents 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence 
substantiating  the  representation; 
Provided,  fuAier,  That  for  any 
representation  that: 

1.  Any  weight  loss  achieved  or 
maintained  through  the  weight  loss 
program  is  typical  or  representative  of 
all  or  any  subset  of  participants  of 
respondents’  program,  said  evidence 
sh^l,  at  a  minimum,  be  based  on  a 
representative  sample  of: 

a.  All  participants  who  have  entered 
the  program  where  the  representation 
relates  to  such  persons:  I^ovided, 
however.  That  the  required  sample  may 
exclude  those  customers  who  dropped 
out  of  the  program  within  two  weeks  of 
their  entrance  or  who  did  not  complete 
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the  program  due  to  illness,  pregnancy, 
or  change  of  residence;  or 
b.  All  participants  who  have 
completed  a  particular  phase  of  the 
program  or  the  entire  program,  where 
the  representation  only  relates  to  such 
persons; 

2.  Any  weight  loss  is  maintained  long¬ 
term,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  at  least  two  (2) 
years  from  their  completion  of  the  active 
maintenance  phase  of  respondents’ 
program,  or  earlier  termination,  as 
applicable;  and 

3.  Any  weight  loss  is  maintained 
permanently,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either: 

a.  Generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  for  predicting  that 
weight  loss  will  be  permanent;  or 

b.  Demonstrated  by  competent  and 
reliable  survey  evidence  as  being  of 
sufficient  duration  to  permit  such  a 
prediction. 

B.  Representing,  directly  or  by 
implication,  except  through 
endorsements  or  testimonials  referred  to 
in  paragraph  I.E.  herein,  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss,  unless  respondents  disclose, 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  the 
statement:  “For  many  dieters,  weight 
loss  is  temporary.”;  Provided,  further. 
That  respondents  shall  not  represent, 
directly  or  by  implication,  that  the 
above-quoted  statement  does  not  apply 
to  dieters  in  respondents*  weight  loss 
program;  Provided,  however.  That  a 
mere  statement  about  the  existence, 
design,  or  content  of  a  maintenance 
program  shall  not,  without  more,  be 
considered  a  representation  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss. 

C.  Representing,  directly  or  by 
implication,  except  through  short 
broadcast  advertisements  referred  to  in 
paragraph  I.D.  herein,  and  except 
through  endorsements  or  testimonials 
referred  to  in  paragraph  I.E.  herein,  that 
participants  of  any  weight  loss  program 
have  successfully  maintained  weight 
loss,  imless  respondents  disclose, 
clearly  and  prominently,  and  in  close 
proximity  to  such  representation,  the 
following  information: 

1.  The  average  percentage  of  weight 
loss  maintained  by  those  participants; 

2.  The  duration  over  which  the  weight 
loss  was  maintained,  measured  from  the 


date  that  participants  ended  the  active 
weight  loss  phaM  of  the  program; 
Provided,  further.  That  it  any  portion  of 
the  time  period  covered  includes 
participation  in  a  maintenance 
program  (s)  that  follows  active  weight 
loss,  such  fact  must  also  be  disclos^; 
and 

3.  If  the  participant  population 
referred  to  is  not  representative  of  the 
general  participant  population  for 
respondents’  programs: 

a.  The  proportion  of  the  total 
participant  population  in  respondents’ 
programs  that  those  participants 
represent,  expressed  in  terms  of  a 
percentage  or  actual  numbers  of 
participants,  or 

b.  The  statement:  “Physicians  Weight 
Loss  Centers  makes  no  claim  that  this 
[these]  resultfs]  is  [are]  representative  of 
all  participants  in  the  Physicians  Weight 
Loss  Centers  program.” 

Provided,  further.  That  compliance 
with  the  obligations  of  this  Paragraph 
I.C.  in  no  way  relieves  respondents  of 
the  requirement  under  Paragraph  LA.  of 
this  Order  to  substantiate  any 
representation  about  the  success  of 
participants  on  any  weight  loss  program 
in  maintaining  weight  loss. 

D.  Representing,  directly  or  by 
implication,  in  short  broadcast 
advertisements,  that  participants  of  any 
weight  loss  program  have  successfully 
maintained  weight  loss,  unless 
respondents: 

1.  Include,  clearly  and  prominently, 
and  in  immediate  conjunction  with 
such  representation,  the  statement: 
“Check  at  our  centers  for  details  about 
our  maintenance  record.”; 

2.  For  a  period  of  time  beginning  with 
the  date  of  the  first  broadcast  of  any 
such  advertisement  and  ending  no 
sooner  than  thirty  days  after  the  last 
broadcast  of  such  advertisement, 
comply  with  the  following  procedures 
upon  the  first  presentation  of  any  form 
asking  for  information  from  a  potential 
client,  but  in  any  event  before  such 
person  has  entered  into  any  agreement 
with  respondents: 

a.  Give  to  each  potential  client  a 
separate  document  entitled 
“Maintenance  Information,”  which 
shall  include  all  the  information 
required  by  paragraph  I.B.  and 
subparagraphs  I.C.  (l)-(3)  of  this  Order 
and  shall  be  formatted  in  the  exact  type 
size  and  style  as  the  example  form 
below,  and  shall  include  the  heading 
(Helvetica  14  pt.  bold),  lead-in  (Times 
Roman  12  pt.).  disclosures  (Helvetica  14 
•  pt.  bold),  acknowledgment  language 
(Times  Roman  12  pt.),  and  signature 
block  therein:  Provided,  further.  That  no 
information  in  addition  to  that  required 
to  be  included  in  the  document  required 


by  this  subparagraph  I.D.  (2)  shall  be 
included  therein: 

Maintenaiice  Information 

You  may  have  seen  our  recent  ad  about 
maintenance  success.  Here’s  some  additional 
information  about  our  maintenance  record. 

[Disclosure  of  maintenance  statistics  goes 
here 

- : - j 

For  many  dieters,  weight  loss  is  temporary. 

I  have  read  this  notice. 

(Qient  Signature) 

(Date) 

b.  Require  each  potential  client  to  sign 
such  document:  and 

c.  Give  each  client  a  copy  of  such 
document: 

Provided,  however.  That  if  any 
potential  participant  who  does  not  then 
participate  in  the  program  refuses  to 
sign  or  accept  a  copy  of  such  document, 
respondents  shall  so  indicate  on  such 
document  and  shall  not,  for  that  reason 
alone,  be  found  in  breach  of  this 
subparagraph  I.D.  (2);  and  , 

3.  Retain  in  each  client  file  a  copy  of 
the  signed  maintenance  notice  required 
by  this  paragraph; 

Provided  further.  That:  (1)  compliance 
with  the  obligations  of  this  paragraph 
I.D.  in  no  way  relieves  respondents  of 
the  requirement  under  paragraph  LA.  of 
this  Order  to  substantiate  any 
representation  about  the  success  of 
p^icipants  on  any  weight  loss  program 
in  maintaining  weight  loss;  and  (2) 
respondents  must  comply  with  both 
paragraph  I.D.  and  paragraph  I.C.  of  this 
Order  if  respondents  include  in  any 
such  short  broadcast  advertisement  a 
representation  about  maintenance 
success  that  states  a  number  or 
percentage,  or  uses  descriptive  terms 
that  convey  a  quantitative  measure  such 
as  “most  of  our  customers  maintain 
their  weight  loss  long-term”: 

Provided,  however.  TThat  the 
provisions  of  paragraph  I.D.  shall  not 
apply  to  endorsements  or  testimonials 
referred  to  in  paragraph  I.E.  herein. 

E.  Using  any  advertisement 
containing  an  endorsement  or 
testimonial  about  weight  loss  success  or 
weight  loss  maintenance  success  by  a 
participant  or  participants  on 
respondents’  weight  loss  program  if  the 
weight  loss  success  or  weight  loss 
maintenance  success  depicted  in  the 
advertisement  is  not  representative  of 
what  participants  on  respondents’ 
weight  loss  programs  generally  achieve, 
unless  respondents  disclose,  dearly  and 
prominently,  and  in  close  proximity  to 
the  endorser’s  statement  of  his  or  her 
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weight  loss  success  or  wei^t  loss 
maintenance  success; 

1.  what  the  generally  expected 
success  would  be  for  Physicians  Weight 
Loss  Centers  customers  in  losing  wei^t 
or  maintaining  achieved  wei^t  loss; 
Provided,  however.  That  in  determining 
the  generally  expected  success  for 
Physicians  Wei^t  Loss  Centers 
customers,  respondents  may  exclude 
those  customers  who  drop{^  out  of  the 
program  within  two  wee^  of  their 
entrance  or  who  were  unable  to 
complete  the  program  due  to  illness, 
pregnancy,  or  ch^ge  of  residence;  or 

2.  one  of  the  following  statements: 

a.  “You  should  not  expect  to 
ei^rience  these  results.” 

b.  “This  result  is  not  typical.  You  may 
not  do  as  well.” 

c.  “This  result  is  not  typical.  You  may 
be  less  successful.” 

d.  " _ ’s  success  is  not  typical. 

You  may  not  do  as  well.” 

e.  ” _ *8  experience  is  not 

typical.  You  may  achieve  less.” 

I.  “Results  are  not  typicaL” 
g.  “Results  not  typical  of  program 
participants.” 

Provided,  further.  That  if 
endorsements  or  testimonials  covered 
by  this  paragraph  are  made  in  a 
broadcast  medium,  any  disclosure 
required  by  this  paragraph  must  be 
communicated  in  a  clear  and  prominent 
manner  and  in  immediate  conjimcdon 
with  the  representation  that  triggers  the 
disclosiue; 

Provided,  however.  That: 

(1)  For  endorsements  or  testimonials 
about  weight  loss  success,  respondents 
can  satisfy  the  requirements  of 
subparagraph  LE.(1)  by  accurately 
disclosing  the  generally  expected 
success  in  the  following  phrase; 
“Physicians  Weight  Lora  Centers  clients 

lose  an  average  of _ povtnds  over 

an  average _ ^-week  treatment 

period”; 

(2)  If  the  weight  loss  success  or  weight 
maintenance  success  depicted  in  the 
advertisement  is  representative  of  what 
participants  of  a  group  csr  subset  clearly 
defined  in  the  advertisement  generally 
achieve,  then,  in  lieu  of  the  disclostires 
required  in  either  subparagraph  I.E.  (1) 
or  (2)  herein,  res{>ondents  may 
substitute  a  clear  and  prominent 
disclosure  of  the  percentage  of  all  of 
respondents’  customers  that  the  group 
or  subset  defined  In  the  advertisement 
represents;  and 

(3)  A  clearly  defined  claim  about 
respondents’  very-low-calorie  diet 
program,  or  low-calorie  diet  program, 
shall  not  require  a  disclosure  as  to 
representativeness  for  all  of 
respondents’  programs,  where  the  claim 
does  not  refer  to  all  programs. 


F.  Representing,  directly  or  by 
implication,  that  the  price  at  e^ch  any 
weight  loss  program  can  be  purchased  is 
the  only  cost  amodated  with  losing 
weight  on  that  program,  unless  sura  is 
the  case. 

G.  Representing,  directly  or  by 
implication,  the  price  at  which  any 
VNreight  loss  program  can  be  ptirchased, 
unless  re^Kindrats  disclose,  clearly  and 
prominently,  either 

(1)  In  close  proximity  to  sudi 
representation,  the  existence  and 
amount  of  all  mandatory  costs  or  fees 
associated  with  the  program  offered;  or 

(2)  In  immediate  conjimction  with 
such  representation,  one  of  the 
following  statements: 

(a)  “Plus  the  cost  of  [list  of  products 
or  services  that  participrats  must 
purchase  at  additional  cost].” 

(b)  “Purchase  of  (list  of  products  or 
services  that  participants  must  purchase 
at  additional  cost]  required.”; 

Provided,  further.  That  in  broadcast 
media,  if  the  representation  that  triggers 
the  disclosure  is  oral,  the  disclosures 
required  by  either  (1)  or  (2)  of  this 
paragraph  must  also  be  made  orally. 

H.  Failing  to  disclose  over  the 
telephone,  for  a  period  of  time 
beginning  with  the  date  of  any 
advertisement  of  the  price  at  which  any 
weight  loss  program  can  be  purchased 
and  ending  no  socmer  than  180  days 
after  the  last  dissemination  of  any  such 
advertisement,  to  prospective 
participants  who  inquire  about  the  cost 
of  any  weight  loss  program,  or  are  told 
about  the  cost  of  any  weight  loss 
program,  the  e.xistence  and  amoimt  of 
any  mandatory  costs  or  fees  associated 
with  participation  in  the  program; 

Provided,  however,  Hiat:  (1) 
respondents  may  satisfy  this 
requirement  by  directing  their  weight 
loss  centers  to  disclose  the  iirformation, 
by  providing  the  center  personnel  with 
suggested  Iraguage  to  be  used  when 
responding  to  phone  inquiries  and  by 
making  their  b^  efforts  to  ensure 
compliance  with  their  directive  to 
disclose  price  information  over  the 
telephone;  and  (2)  respondents  may 
satisfy  the  disclosure  of  food  costs  in 
connection  with  such  telephone 
inquiries  by  the  disclosure  of  average 
approximate  weekly  costs. 

I.  Representing,  directly  or  by 
implication,  the  average  or  typical  rate 
or  speed  at  which  prospective 
participants  in  any  weight  loss  program 
will  lose  weight,  imless  at  the  time  of 
making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  substantiating  the 
representation. 


J.  Representing,  directly  or  by 
implication,  that  prospective 
pa^dpants  on  respondents’  weight  loss 
program  will  readt  a  spedfied  weight 
within  a  specified  time  period,  imless  at 
the  time  of  making  such  representation, 
respondents  possess  and  rdy  upon 
competent  and  reliable  sdentific 
evidence  substantiating  the 
representation. 

K.  For  any  LCD  program,  felling  to 
disclose,  clearly  and  prominently,  either 
(1)  to  each  partidpant  who,  after  the 
first  two  weeks  on  the  program,  is 
experiencing  average  wei^t  loss  that 
exceeds  two  percent  of  said 
partidpant’s  initial  body  weight  or  three 
pounds,  whichever  is  less,  for  at  least 
two  consecutive  weeks,  or  (2)  in  writing 
to  all  partidpants  when  they  enter  the 
program,  that  failure  to  follow  the  diet 
instructions  and  consume  the  total 
caloric  intake  recommended  may 
involve  the  risk  of  developing  serious 
health  complications. 

L.  For  any  VLCD  program,  making  any 
representation,  directly  or  by 
implication,  regarding  its  safety,  unless 
respondents  disclose,  clearly  and 
prominently,  and  in  dose  proximity  to 
any  such  representation,  that  physician 
monitoring  is  required  to  minimize  the 
potential  for  health  risks. 

M.  Misrepresenting,  directly  or  by 
implication,  the  extent  to  which  any 
vraight  loss  program  is  supervised  or 
monitored  by  p%sidans  or  any  other 
health  care  professional. 

N.  Misrepresenting,  directly  or  by 
implication,  the  performance,  efficacy, 
or  safety  of  emy  weight  loss  program. 

n 

It  is  further  ordaed,  That  respondents 
Physidans  Weight  Loss  Centers  of 
America.  Inc.,  and  Physidans  Weight 
Loss  Centers,  Inc.,  sh^  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  the  effective  date  of  any 
proposed  change  in  the  corporate 
respondent(s)  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corooration(s), 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporation  (s)  that  may  affect 
compliance  obUgations  arising  out  of 
this  Order. 

m 

It  is  further  ordered.  That  respondents 
shall  meiintain  for  a  period  of  three  (3) 
years  after  the  date  the  representation 
was  last  made  and  upon  request  make 
available  to  the  Fedval  Trade 
Commission  staff  for  inspecbon  and 
copying,  all  materials  possessed  and 
relied  upon  to  substantiate  any 
representation  covered  by  this  Order. 
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and  all  test  reports,  studies,  surveys  or 
other  information  in  their  possession  or 
control,  including  complaints  from 
consumers,  that  contradict,  qualify  or 
call  into  question  the  representation. 

IV 

It  is  further  ordered.  That  respondents 
Physicians  Weight  Loss  Centers  of 
America,  Inc.,  and  Physicians  Weight 
Loss  Centers,  Inc.,  shall  distribute  a 
copy  of  this  Order  to  each  of  their 
officers,  agents,  and  to  employees  or 
other  entities  involved  in  the 
preparation  and  placement  of 
advertisements  or  promotional 
materials,  and,  for  a  period  of  three  (3) 
years  from  the  date  of  entry  of  this 
Order,  distribute  the  same  to  all  of 
respondents’  future  such  officers, 
agents,  representatives,  independent 
contractors  and  employees.  It  shall  be 
sufficient  compliance  with  this 
provision  as  to  employees  with  point-of- 
sale  contact  with  customers  to  chstribute 
a  document  that  is  approved  by  the 
Commission  or  its  designated  staff  and 
contains  the  substantive  provisions  of 
this  Order. 

V 

It  is  further  ordered.  That: 

A.  Respondents  shall  distribute  a 
copy  of  this  Order  to  each  of  their 
franchisees  and  licensees  and  shall 
contractually  bind  them  to  comply  with 
the  prohibitions  and  affirmative 
requirements  of  this  Order;  respondents 
may  satisfy  this  contractual  requirement 
by  incorporating  such  Order 
requirements  into  their  current 
Operations  Manual;  and 

B.  Respondents  shall  further  make 
reasonable  efforts  to  monitor  their 
franchisees*  and  licensees’  compliance 
with  the  Order  provisions;  respondents 
may  satisfy  this  requirement  by:  (1) 
Taking  reasonable  steps  to  notify 
promptly  any  fi-anchisee  or  licensee  that 
respondents  determine  is  failing 
materially  or  repeatedly  to  comply  with 
any  order  provision;  (2)  providing  the 
Federal  Trade  Commission  with  the 
name  and  address  of  the  franchisee  or 
licensee  and  the  nature  of  the 
noncompliance  if  the  franchisee  or 
licensee  fails  to  comply  promptly  with 
the  relevant  Order  provision  after  being 
so  notified;  and  (3)  in  cases  where  that 
franchisee’s  or  licensee’s  conduct 
constitutes  a  material  or  repeated 
violation  of  the  order,  diligently 
pursuing  reasonable  and  appropriate 
remedies  available  under  their  franchise 
or  license  agreement  and  applicable 
state  law  to  bring  about  a  cessation  of 
that  conduct  by  the  fi-anchisee  or 
licensee. 


Provided,  however.  That  respondents’ 
compliance  with  this  Part  shall 
constitute  an  affinnative  defense  to  any 
civil  penalty  action  arising  firom  an  act 
or  practice  of  one  of  respondents’ 
franchisees  or  licensees  that  violates 
this  Order  where  respondents:  (a)  Have 
not  authorized,  approved  or  ratified  that 
conduct;  (b)  have  reported  that  conduct 
promptly  to  the  Federal  Trade 
Commission  under  this  Part;  and  (c)  in 
cases  where  that  franchisee’s  or 
licensee’s  conduct  constitutes  a  material 
or  repeated  violation  of  the  order,  have 
dihgently  pursued  reasonable  and 
appropriate  remedies  available  under 
the  franchise  or  license  agreement  and 
applicable  state  law  to  bring  about  a 
cessation  of  that  conduct  by  the 
franchisee  or  licensee. 

It  is  further  ordered,  ’That  respondents 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order,  file  with 
the  Commission  a  report,  in  writing, 
setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  with 
this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  ^blic  Comment 

The  Federal  Commission  has  accepted 
an  agreement  to  a  proposed  consent 
order  from  Physicians  Weight  Loss 
Centers  of  America,  Inc.,  and  Physicians 
Weight  Loss  Centers  Inc.,  (hereinafter 
referred  to  collectively  as  “PWLC”), 
marketers  of  the  Physicians  Weight  Loss 
Centers  low-calorie  diet  (hereinafter 
“led”)  and  very-low-calorie  diet 
(hereinafter  “vied”)  programs.  The 
PWLC  diet  programs  are  offered  to  the 
public  throughout  much  of  the  United 
States  through  centers  owned  by 
Physicians  Weight  Loss  Centers,  Inc., 
and  centers  franchised  by  Physicians 
Weight  Loss  Centers  of  America,  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  will  decide  whether 
it  should  withdraw  from  the  agreement 
or  make  final  the  agreement’s  proposed 
order. 

The  Commission’s  complaint  charges 
that  the  proposed  respondents 
deceptively  advertised:  (1)  Their  diet 
programs’  success  in  helping  customers 
achieve  and  maintain  weight  loss;  (2) 
the  purchase  price  of  the  PWLC 
programs;  (3)  the  rate  at  which 
customers  will  lose  weight;  (4)  the  time 
frame  within  which  consumers  will 
achieve  their  desired  weight  loss  goal; 
(5)  that  customers  are  actively 
supervised  by  the  center  physicians 


throughout  their  diet  program;  and  (6) 
the  safety  of  its  vied  program.  The 
complaint  also  alleges  that  PWLC 
engaged  in  the  deceptive  practice  of 
failing  to  warn  clients  that  it  monitors 
on  led  programs  of  the  health 
importance  of  following  the  diet 
protocol. 

Success 

The  complaint  against  PWLC  alleges 
that  the  company  failed  to  possess  a 
reasonable  basis  for  claims  it  made 
regarding  the  success  of  its  customers  in 
losing  weight  and  avoiding  the  regain  of 
weight  lost  during  the  program. 

Thorugh  consumer  testimonials  and 
other  advertisements,  PWLC 
represented  that  its  customers  typically 
are  successful  in  reaching  their  weight 
loss  goals  and  in  maintaining  their 
wei^t  loss  achieved  xmder  PWLC  diet 
programs  long-term. 

The  Commission  believes  that  these 
success  claims  for  customer  weight  loss 
and  maintenance  of  achieved  weight 
loss  are  deceptive  because  PWLC  at  the 
time  it  made  the  claims  did  not  possess 
adequate  substantiation  for  those 
claims. 

The  proposed  consent  order  seelcs  to 
address  the  alleged  success 
misrepresentations  cited  in  the 
accompanying  complaint  in  several 
ways.  First,  the  order  (Part  I.A.)  requires 
the  company  to  possess  a  reasonable 
basis  consisting  of  competent  and 
reliable  scientific  evidence 
substantiating  any  claim  about  the 
success  of  participants  on  any  diet 
program  in  achieving  or  maintaining 
weight  loss.  To  ensure  compliance,  the 
order  further  specifies  what  this  level  of 
evidence  shall  consist  of  when  certain 
types  of  success  claims  are  made: 

(1)  In  the  case  of  claims  that  weight 
loss  is  typical  or  representative  of  all 
participants  using  Ae  program  or  any 
subset  of  those  participants,  that 
evidence  shall  be  based  on  a 
representative  sample  of:  (a)  All 
participants  who  have  entered  the 
program,  where  the  representation 
relates  to  such  persons;  or  (b)  all 
participants  who  have  completed  a 
particular  phase  of  the  program  or  the 
entire  program,  where  the 
representation  only  related  to  such 
persons. 

(2)  In  the  case  of  claims  that  any 
weight  loss  is  maintained  long-term, 
that  evidence  shall  be  based  upon  the 
experience  of  participants  who  were 
followed  for  a  period  of  at  least  two 
years  after  their  completion  of  the 
respondents’  progreim,  including  any 
periods  of  participation  in  respondents’ 
maintenance  program. 
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(3)  In  the  case  of  claims  that  wei^t 
loss  is  maintained  permanently,  that 
evidence  shall  be  based  upon  the 
ej^rimkce  ci  participants  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either. 

(a)  C^nerafiy  recognized  by  emerts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  to  constitute  a 
reasonable  basis  for  predicting  that 
weight  loss  will  be  permanent;  or  (b) 
demonstrated  by  competent  aini  reliable 
survey  evidence  as  bedng  of  sufficient 
duration  to  permit  such  a  prediction. 

Second,  as  measured  to  ensure  future 
compliance,  the  proposed  order  requires 
the  proposed  respondents  for  any  claim 
that  participants  of  any  diet  program 
have  successfully  maintained  weight 
loss  to  disclose  the  fact  that  "For  many 
dieters,  wei^t  loss  is  temporary"  (Part 
LB.),  as  well  as  the  following 
information  relating  to  that  claim  (Part 
I.C.): 

(1)  Hie  average  percentage  of  weight 
loss  maintained  by  those  participants 
(e.g..  "60%  of  achieved  weight  loss  was 
maintained’'). 

(2)  The  duration  over  which  the 
weight  loss  was  maintained,  measured 
from  the  date  that  participants  ended 
the  active  weight  loss  phase  of  the 
program,  and  the  feet  mat  all  or  a 
portion  of  the  time  period  covered 
includes  participation  in  proposed 
respemdents*  maintenance  program(s) 
that  fbUows  active  weight  loss,  if  that  is 
the  case — e.g.,  "participants  maintain  an 
average  of  60%  of  wei^t  loss  22 
months  after  active  weight  loss 
(includes  18  months  on  maintenance 
promam)’*,  and 

(sl  Where  the  participant  population 
referred  to  is  not  representative  of  the 
general  partidpent  population  fw  that 
program,  the  propo^on  of  the  total 
partidpant  population  that  those 
partidpants  represent,  expressed  in 
terms  of  a  percentage  or  actual  numbers 
of  partidpants — e.g.  "Partidpants  cm 
maintenance — 30%  of  our  customers — 
kept  oft  an  average  of  66%  of  the  weight 
for  one  jrear  (includes  time  on 
maintenance  program)"  or,  in  beu  of 
that  fectual  dfedosure,  the  statement: 
"Physicians  Weight  Loss  Centers  makes 
no  claim  that  this  result  is 
representative  of  all  partidpants  in  the 
Physidans  Weight  Loss  Centers 
progr^.” 

’Inird,  for  maintenance  success  claims 
made  in  Imiadcast  advertisements  of 
thirty  seomds  or  less  duration,  the 
proposed  order  (Part  IT).)  requires  that 
PWLC,  in  lieu  of  making  the  factual 
disclosures  required  for  such  clainM  by 
Part  LC:  (1)  Indude  in  such 
advertisements  the  statement  "Check  d 
our  centers  for  details  about  our 


maintenance  record.**;  and  (2)  provide 
consumers  at  point-ofaale  with  a 
required  form  ffiat  includes  the  fectual 
di^osures  required  by  Part  1.C,  vdiich 
form  must  be  signed  by  the  dient  and 
retained  in  the  company’s  client  file.  If 
any  potential  partidpent  who  does  not 
then  partidpate  in  the  program  refused 
to  sign  or  accept  a  copy  of  such 
document,  respondents  shall  so  indicate 
on  such  document. 

The  proposed  order  makes  clear  that 
this  ahematlve  disdosure  raqiiirenrant 
does  not  relive  PWLC  of  the  obUgatian 
to  substantiate  any  maintenance  success 
daim.  in  accordance  with  Part  LA.  of 
the  mder.  and  it  "takes  back”  the 
exception  from  full  quantitative 
disclosures  in  short  broadcast 
advertising  if  PWLC  makes  a 
maintenance  success  claim  that  uses 
numbers  or  descriptive  terms  that 
convey  a  quantitative  mecisure,  such  as 
"most  of  our  customers  maintain  their 
weight  loss  long  term.”  PWLC  in  that 
case  would  have  to  make  all  the 
required  disclosures  in  the  ad  and 
provide  the  disclosures  at  point-of-sale. 

Fourth,  for  weight-loss  and  vreight- 
loss  maintenance  success  claims  made 
through  endorsements  or  testimcmials 
that  are  not  representative  of  what 
PWLC  diet  program  partidpants 
generally  achieve,  the  cmler  (Part  LE.) 
requires  that  PWLC  disdoee  either  what 
the  generally  expeded  success  would  be 
for  PWLC  customers,  or  one  of  several 
alternative  statmnents,  such  as  "This 
result  is  not  typical.  You  may  be  less 
successful”,  which  explains  the  limited 
applicability  of  atypied  testimonials  in 
accordance  with  toe  Commission's 
"Guides  Concerning  Use  of 
Endorsements  and  Testimonials  in 
Advertising”  16  CFR  255.2(a).  Under  the 
proposed  ^er,  PWLC  may  satisfy  the 
requirements  of  the  first  disclosure 
concerning  generally  expected  success 
by  acciiratefy  disclosing  those  fects  in 
the  following  format:  'Thysidans 
Weight  Loss  Centers  clients  lose  an 

average  of _ pounds  over  an 

average _ ^-wedc  treatment 

period.” 

Finally,  the  proposed  ordw  (Part  LN.) 
generally  prohilnts  the  company  fiom 
misrepresenting  the  performance  or 
efficacy  of  any  weight  loss  program. 

Price 

The  Commission’s  complaint  against 
PWLC  also  alleges  that  PWLC  failed  to 
disclose  adequately  to  consumers  the 
existence  and  amount  of  all  mandatory 
expenses  associated  with  partidpation 
in  the  diet  program. 

TTie  proffosed  cemsmt  mder  seeks  to 
address  these  practices  in  three  ways. 
First,  Part  LF.  of  the  proposed  order 


prohibits  tmtrue  repiesentaticms  that  an 
advertised  price  for  a  weight  loss 

ftrogram  is  the  only  cost  assodmed  with 
osing  weight  (m  t^t  program.  Second, 
for  any  advertisement  containing  a  prira 
at  which  any  weight  loss  program  can 
be  purchased,  the  proposed  order  (Part 
LG.)  requires  PWLC  to  disclose  either 
the  existence  and  amount  of  all 
mandatory  costs  or  fees  associated  with 
the  program  oSered  or  a  statement 
identif^g  a  list  of  all  products  or 
services  ti^t  partidpants  must  purchase 
at  an  additio^  cost.  This  disclosure 
must  be  made  orally  under  the  proposed 
order  if  the  price  representation  is  made 
orally  in  broadcast  media. 

Finally,  the  proposed  mder  (Part  LH.) 
requires  the  proposed  respondents  to 
disclose  over  the  telephcme  to  callers 
who  inquire  or  are  told  about  the  cost 
of  any  weight  loss  program,  the 
existence  and  amount  of  any  mandatary 
costs  or  fees  associated  with 
partidpation  in  the  program.  Under  the 
order,  PWLC  can  satisfy  this 
requirement  by:  (1)  Directing  its  weight 
loss  centers  to  di^ose  the  i^ormation; 
(2)  providing  the  center  persoimel  with 
suggested  language  to  be  used  when 
responding  to  phone  inqviiries;  and  (3) 
maldng  its  best  efibrts  to  ensure 
compliaiu»  with  its  directive  to  disdose 
price  information  over  the  telephmie. 
Proposed  respondent  may  satisfy  the 
disdosure  of  food  costs  over  the 
telephone  by  disclosing  average 
approximate  weddy  costs. 

Rate  of  Weight  Loss 
TTie  Commission's  complaint  further 
alleges  that  PWLC  failed  to  possess  a 
reasonable  basis  ftnr  daims  it  made 
conemning  the  average  rate  of  weight 
loss  for  partidpants  fo  its  led  program. 
The  pr(^)osed  consent  order  addresses 
this  practice  (Part  1.1.)  by  prohilntlng 
PWLC  from  representing  that 
partidpants  in  its  programs  wiU  lose 
weight  at  an  avorage  or  typical  rate  or 
spe^,  unless  PWLC  possesses  and 
relies  upon  competmt  and  reliable 
sdentific  evidence  substantiating  the 
representation. 

Projection  of  Weight  Loss 
The  Commission's  complaint  also 
alleges  that  PWLC  failed  to  possess  a 
reasonable  basis  for  its  daim  made 
during  initial  sales  presentations  that 
consumers  will  typically  reach  their 
desired  wei^t-loss  goal  within  the  time 
frame  computed  by  PWLC  personnel.  To 
address  this  practk»,  the  proposed 
order  (Part  L).)  prohibits  PWLC  from 
representing  that  prospective 
partidpants  will  reach  a  specified 
weight  within  a  specified  period  of 
time,  unless  proposed  respondents 
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possess  and  rely  upon  competent  and 
reliable  scientific  evidence 
substantiating  the  representation. 

Physician  Supervision 
The  Conunission’s  complaint  further 
alleges  that  PWLC  falsely  advertised 
that  customers  participating  in  its 
programs  are  actively  supervised  by  the 
center  physicians  throughout  the  diet 
progranL  To  address  this  practice,  the 
proposed  consent  order  (Part  I.M.) 
prohibits  the  proposed  respondents 
from  misrepresenting  the  extent  to 
which  any  weight  loss  program  is 
supervised  or  monitored  by  physicians 
or  any  other  health  care  professional. 

Safety 

The  Commission's  complaint  against 
PWLC  also  alleges  that  PWLC  has  foiled 
to  disclose  that  physician  supervision  is 
required  to  minimize  the  potential  for 
he^th  risks  on  vlcd’s.  PWLC  has 
deceptively  advertised  that  its  vied 
program  is  unqualifiedly  free  of  health 
risks. 

The  complaint  does  not  allege  that  the 
PWLC  vied  program  is  unsafe,  but  that 
proposed  respondents’  claim  that  the 
program  is  ri^-free  is  deceptive  in  light 
of  its  failure  to  disclose  that  physician 
supervision  is  required  to  minimize  the 
potential  for  health  risks.  There  is  some 
empirical  evidence  that,  during  the 
period  in  which  they  are  dieting, 
patients  on  vlcd’s  may  be  at  increased 
risk  of  developing  gallstones. 

The  proposed  consent  order  seeks  to 
address  the  alleged  safety 
misrepresentation  cited  in  the ' 
accompanying  complaint  in  two  ways. 
First,  the  order  (Part  I.L.)  requires  PWLC 
to  disclose  in  conjimction  with  any 
claim  regarding  the  safety  of  any  vied 
program  that  physician  monitoring  is 
required  to  minimize  the  potential  for 
health  risks.  Hius,  if  proposed 
respondents  in  the  future  were  to  claim 
that  PWLC’s  vied  program  is  “safe,” 
they  would  need  to  make  the  required 
disclosure  in  close  proximity  to  that 
claim.  Second,  the  proposed  order  (Part 
I.N.)  prohibits  any  misrepresentation 
about  the  safety  of  any  weight  loss 
program. 

Inus.  PWLC  in  the  future  could  not 
claim  that  its  vied  program  is  safe, 
unless  that  is  the  case. 

Monitoring  Practices 

According  to  the  complaint,  PWLC 
provides  its  customers  with  diet 
protocols  that  require  customers  to 
come  in  to  one  of  proposed  respondents’ 
centers  three  times  per  week  for 
monitoring  of  their  progress,  including 
weighing  in.  In  the  course  of  regularly 
ascertaining  wei^t  loss  progress. 


respondents,  in  some  instances,  are 
presented  with  wei^t  loss  results 
indicating  that  customers  are  losing 
weight  significantly  in  excess  of  their 
projected  goals,  which  is  an  indication 
that  they  may  not  be  consuming  all  of 
the  food  prescribed  by  their  diet 
protocol.  According  to  the  complaint, 
such  conduct  could,  if  not  corrected 
promptly,  result  in  health 
complications.  In  light  of  this 
monitoring  practice,  the  Commission’s 
complaint  alleges  that  PWLC  has  failed 
to  disclose  to  consumers  who  are  losing 
weight  significantly  in  excess  of  their 
projected  goals  that  failing  to  follow  the 
diet  protocol  and  consume  all  the  food 
prescribed  could  result  in  health 
complications. 

The  proposed  consent  order  seeks  to 
address  the  alleged  monitoring 
misrepresentation  cited  in  the 
accompanying  complaint  in  two  ways. 
First,  the  order  (Part  I.K.)  requires  PWLC 
to  disclose  in  writing  to  all  participants 
when  they  enter  the  program,  that 
faulure  to  follow  the  program  protocol 
and  eat  all  of  the  food  recommended 
may  involve  the  risk  of  developing 
serious  health  complications.  Second, 
the  proposed  order  (Part  I.N.)  generally 
prohibits  any  misrepresentation 
concerning  the  safety  of  any  weight  loss 
program. 

Ine  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 

Donald  S.  dark. 

Secretary. 

Statement  of  Commissioner  Deborah  K. 

Owen  Concurring  in  Part  and  Dissenting  in 
Part 

Statement  of  Conunlssioner  Deborah  K. 
Owen  conciining  in  part  and  dissenting  in 
part  in  Diet  Center,  Inc.,  File  No.  902-3178, 
Jenny  Craig  Inc.,  File  No.  902-3188,  Nutri/ 
System,  Inc.>File  No.  902-3159,  Physicians 
Weight  Loss  Centers  of  America,  Inc.,  File 
No.  902-3185,  and  Wei^t  Watchers 
International,  Inc.,  File  No.  902-3195. 

The  Commission's  decision  to  accept  for 
public  comment  consent  order  with  three 
major  marketers  of  low  calorie  diets,  and  to 
issue  Part  in  complaints  against  two  others, 
represents  an  imirartant,  and  largely 
appropriate,  next  step  in  the  Commission’s 
ef^s  to  address  allegations  of  folse  and 
unsubstantiated  advertising  claims  in  the  diet 
industry.  However,  I  must  dissent  on  two 
aspects  of  the  propdsed  remedies  in  these 
matters. 

First,  in  the  earlier  very  low  calorie  diet 
cases.  1  took  the  position  that  the  mandated 
weight  loss  maintenance  disclosures  were 
likely  to  be  too  complex  to  enli^ten 
consumers  if  made  during  short  radio  or  'TV 


ads.i  I  recommended  requiring  more  concise 
disclosures  for  such  broadcast  ads,  which 
would  be  supplemented  by  full  disclosure  at 
the  point  of  sde.  The  contemplated  relief  in 
the  present  five  matters  adopts  much  of  this 
approach,  and,  as  such,  represents  a 
significant  improvement  over  the  very  low 
calorie  diet  consents.  However,  this 
improvement  would  not  apply  where  a 
broadcast  maintenance  claim  includes  a 
number,  percentage,  or  other  descriptive  term 
to  convey  a  quantitative  measure.  I  am 
concerned  that  this  proviso  will  significantly 
reduce,  if  not  eliminate,  the  incidence  of 
shorter,  more  understandable  broadcast  ad 
disclosures,  without  providing  sufficiently 
compensating  gains  in  preventing  deception. 
Furthermore,  the  proviso’s  language 
regarding  descriptive  terms  conveying  a 
quantitative  measure  is  vague.  Appropriate, 
non-deceptive  claims  may  be  inadvertently 
chilled  as  a  result,  and  vexing  compliance 
questions  may  arise  as  respondents  attempt 
to  conform  to  the  requirements  of  the  orders. 
Accordingly,  I  dissent  with  respect  to 
inclusion  of  this  proviso  in  the  proposed 
consents  and  notice  orders. 

Second,  I  dissent  with  regard  to  the  notice 
of  possible  action  under  section  19(b)  of  the 
Federal  Trade  Commission  Act,  15  U.S.C. 
57b,  in  the  Jenny  Craig  and  Weight  Watchers 
matters.  Consumer  redress  has  not  been 
included  in  any  of  the  recent  settlements 
with  marketers  of  very  low,  and  low  calorie 
diet  programs,  and  there  appear  to  be  no 
distinguishable  appropriate  grounds  for 
seekiiig  this  relief  fiom  Jeimy  Craig  and 
Weight  Watchers.  Mmeover,  assessing 
consumer  iiqury  and  determining  levels  of 
fair  and  equitable  redress  are  apt  to  pose 
insurmountable  problems  for  meaningful 
section  19(b)  actions  in  these  matters. 

[FR  Doc.  93-24869  FUed  10-8-93;  8:45  am] 
nUJNQ  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Notice  of  Meeting  of  Researchers  and 
Evaluators  for  Family  Preservation, 
Family  Support,  and  ChUd  Welfare 

AGENCY:  Administration  for  Children, 
Youth  and  Families,  (ACF),  DHHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  researchers  and  evaluators 
working  in  the  areas  of  family 
preservation,  family  support,  and  child 
welfare  to  inform  ^[aff  of  the 
Administration  for  Children,  Youth  and 
Families  on  the  state  of  the  art  in  these 
areas.  The  meeting  will  be  held  on 


<  See  Statsmant  Concuirizig  in  Put  and  Diawnting 
in  Part  in  Jason  nunnacauticals,  Inc.,  File  No.  902- 
3337,  National  Cantar  for  Nutrition.  Inc..  File  No. 
912-3024.  and  Sandoz  Nutrition  Corporation,  File 
No.  912-3023  (Aug.  10. 1992). 
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Monday,  October  25, 1993  from  10  a.m. 
to  4  p.m. 

ADDRESSES:  Department  of  Health  and 
Human  Services,  Hubert  H.  Humphrey 
Building,  room  503-A,  200 
Independence  Avenue,  SW., 
Was^gton,  DC  20201. 

FOR  FURTHER  04FORMATION  CONTACT: 
Deborah  Roderick  Stark,  330  C  Street, 
SW.,  room  2026,  Washington.  DC  20201, 
(202) 205-8347. 

Dated;  October  6, 1993. 

Joseph  Mottola, 

Acting  Commissioner,  Administration  for 
Chil<^n,  Yout/i  and  Families. 

[FR  Doc.  93-25035  Filed  10-8-93;  8;45  am) 

BUOJNQ  CODE  4te4-01-M 


Health  Resources  and  Services 
Administration 

National  Vaccine  Injury  Compensation 
Program:  Revised  Amount  of  the 
Average  Cost  of  a  Health  Insurance 
Policy 

The  Health  Resoiuces  and  Services 
Administration  is  publishing  an 
updated  monetary  amount  of  the 
average  cost  of  a  health  insurance  policy 
as  it  relates  to  the  National  Vaccine 
Injury  Compensation  Program  (VICP). 

Subtitle  2  of  Title  XXI  of  the  Public 
Health  Service  Act,  as  enacted  by  the 
National  Childhood  Vaccine  Injury  Act 
of  1986,  and  as  amended,  governs  the 
VICP.  The  VICP,  administered  by  the 
Secretary,  provides  that  a  proceeding  for 
compensation  for  a  vaodne-related 
injury  or  death  shall  be  initiated  by 
service  upon  the  Secretary  and  the  filing 
of  a  petition  with  the  United  States 
Court  of  Federal  Claims.  In  some  cases, 
the  injured  individual  may  receive 
compensation  for  future  lost  earnings, 
less  appropriate  taxes  and  the  "average 
cost  of  a  health  insurance  policy,  as 
determined  by  the  Secretary.” 

Section  100.2  of  the  Program’s 
implementing  regulations  (42  CFR  part 
100)  provides  that  revised  amounts  of 
an  average  cost  of  a  health  instance 
policy,  as  determined  by  the  Secretary, 
are  to  be  published  from  time  to  time  in 
a  notice  in  the  Federal  Register.  The 
existing  regulations  cite  the  baseline 
amount  of  an  average  cost  of  a  health 
insurance  policy  as  S158.00  per  month; 
this  amoimt  was  based  on  data  from  a 
survey  by  the  Health  Insurance 
Association  of  America,  updated  by  a 
formula  using  changes  in  the  medical 
care  component  of  the  Consumer  Price 
Index  (CPI)  (All  Urban  Consumers,  U.S. 
City  average)  for  the  period  July  1, 1990, 
through  September  30. 1991. 

The  Secretary  announces  that  for  the 
12-month  peri(^,  October  1, 1991, 


through  September  30, 1992,  the 
medical  care  component  of  the  CPI 
increased  7.7  percent.  According  to  the 
regulatory  formula  (§  100.2),  2  percent  is 
added  to  the  actual  CPI  change  for  each 
year.  Therefore,  the  adjusted  CPI  change 
results  in  an  increase  of  9.7  percent  for 
this  12-month  period.  Applied  to  the 
baseline  amoimt  of  $158.00,  this  results 
in  the  amount  of  $173.33. 

The  CPI  change  for  the  9-month 
period,  October  1, 1992,  through  June 
30, 1993,  was  4.58  percent.  According  to 
the  regulatory  formula,  three-quarters  of 
the  annual  adjustment,  or  1.50  percent, 
is  added  to  the  actual  CPI  change  for 
this  9-month  period.  Therefore, 
according  to  me  current  regulatory 
formula,  the  adjusted  CPI  ^ange  results 
in  an  increase  of  6.08  percent  for  this  9- 
month  period.  Applied  to  the  $173.33 
amount,  this  results  in  a  new  amount  of 
$183.86. 

Therefore,  the  Secretary  announces 
that  the  revised  average  cost  of  a  health 
insurance  policy  under  the  VICP  is 
$183.86  per  month.  In  accordance  with 
§  100.2,  the  revised  amoimt  was 
efiective  upon  its  delivery  by  the 
Secretary  to  the  United  States  Court  of 
Federal  Claims  (formerly  known  as  the 
United  States  Claims  Court).  Such 
notice  was  delivered  to  the  Court  on 
September  20, 1993. 

Dated:  October  4. 1993. 

William  A.  Robinson, 

Acting  Administrator. 

[FR  Doc.  93-24937  Filed  10-8-93;  8:45  am] 
BtUJNO  CODE  4ieO-15-F 


Social  Services  Administration 

Privacy  Act  of  1974;  Report  of  New 
System  of  Records 

AGENCY:  Sodal  Security  Administration 
(SSA),  Department  of  Health  and 
Human  Services  (HHS). 

ACTION:  New  system  of  records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C  552a(e)(4)),  we  are 
issuing  public  notice  of  our  intent  to 
establish  a  new  system  of  records.  The 
proposed  system  of  records  is  entitled 
Vocational  Rehabilitation 
Reimbursement  Case  Processing  System, 
HHS/SSA/OD,  09-60-0221.  The  system 
will  maintain  information  for  use  in 
determining  whether  a  State  vocational 
rehabilitation  agency  (VRA)  providing 
vocational  rehabilitation  (\^  services 
under  a  State  plan  approved  under  title 
1  of  the  Rehabilitation  Act  of  1973  or  an 
alternate  participant  providing  such 
services  can  be  reimbursed  for  the  costs 
of  VR  services  provided  to  individuals 
while  they  are  entitled/eligible  to  Social 


Security  benefits  and/or  supplemental 
security  income  (SSI)  payments  based 
on  disability  or  blindness.  We  also  are 
proposing  to  establish  routine  uses  of 
the  information  which  will  be 
maintained  in  the  system.  We  invite 
public  comment  on  this  publication. 
DATES:  We  filed  a  report  of  the  proposed 
system  with  the  Chairman,  Committee 
on  Government  Operations  of  the  House 
of  Representatives,  and  the  Chairman, 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator. 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  on  October  1, 1993.  The 
proposed  system,  including  the 
proposed  routine  uses,  will  become 
effective  on  December  1, 1993,  unless 
we  receive  comments  on  or  before  that 
date  which  woxild  warrant  our 
preventing  the  proposal  from  taking 
effect. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  publication  by  writing 
to  the  SSA  Privacy  Officer,  Social 
Security  Administration,  Room  3-D-1 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
All  comments  received  will  be  available 
for  public  inspection  at  that  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  C.  Qoss,  Director,  Division  of 
Employment  and  Rehabilitation 
Programs,  Office  of  Disability,  Social 
Se<^ty  Administration,  545  Altmeyer 
Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235,  telephone 
410-965-9066. 

SUPPLEMENTARY  INFORMATION: 

1.  Discussion  of  the  S3rstem 

Sections  222(d)  and  1615(d)  of  the 
Social  Security  Act  and  the  regulations 
promulgated  thereimder  (20  CEU  part 
404,  subpart  V  and  20  CFR  part  416, 
Subpart  V)  authorize  the  Seoetary  of 
HHS  to  reimburse  State  VRAs  for  the 
costs  of  VR  services  provided  to 
individuals  while  they  are  entitled/ 
eligible  to  Social  Seciuity  benefits  and/ 
or  SSI  payments  based  on  disability  or 
blindness.  If  a  State  is  unwilling  to 
participate  in  the  SSA-VR 
Reimbursement  Program,  the 
Commissioner  of  SSA  may  arrange  for 
VR  services  to  disabled  and  blind  Social 
Security  beneficiaries  and/or  SSI 
recipients  within  the  State  by  agreement 
or  contract  with  other  public  or  private 
agencies,  organizations.  Institutions,  or 
individuals,  which  are  referred  to  in  the 

^imbursements  for  the  costs^f  VR 
services  are  made  on  a  case-by-case 
basis  provided  it  is  established  that: 

(1)  the  VR  services  provided 
contributed  to  the  individual’s 
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perfonnance  of  substantial  gainful 
activity  for  a  continuoxis  period  of  at 
least  9  mcmths; 

(2)  The  individual  medically 
recovered  while  in  a  VR  program  and 
continued  to  receive  cash  pa3rments 
under  section  22S(b)  and/or  1631(a)(6) 
of  the  Social  Security  Act;  or 

(3)  The  individual  refused,  without 
go^  cause,  to  continue  or  to  cooperate 
in  a  VR  program  in  such  a  way  as  to 
preclude  hi^er  successful 
rehabilitatioa. 

The  purpose  of  the  SSA-VR 
Reimbursement  Program  is  to  make  VR 
services  more  readily  available  to  the 
disabled  and  blind  and  to  ensure  long 
term  savings  to  the  Social  Security  trust 
funds  and  the  general  hmd. 

We  currently  maintain  information 
concerning  the  SSA-VR  Reimbursement 
Program  in  an  automated  format  which 
provides  a  case  processing-,  case  control, 
and  management  information  system  for 
the  VR  reimbursement  function  and 
informatiaa  for  pro^am  evaluation 
purposes.  In  smne  instances, 
info^ation  furnished  by  a  VRA  or 
alternate  paTtici|)ant  may  be  used  as  a 
lead  in  determining  wh^er  an 
individud’s  disability/blindness 
payments  should  continue.  Otherwise, 
the  maintenance  of  data  in  the  system 
about  individuals  who  received  VR 
services  will  have  no  impact  on  their 
rights  to  receive  Social  Security 
benefits/SSI  payments  under  provisions 
of  the  Social  Seoirity  Act. 

We  currently  retrieve  the  information 
by  using  non-personal  identifiers.  For 
example,  to  retrieve  data  on  a  specific 
individual,  we  must  know  the  identity 
of  the  VRA  and  the  examiner  in 
addition  to  die  SSN  of  the  individual 
who  received  VR  services  for  which  the 
VRA  filed  a  claim  for  reimbursement. 

This  process  of  tracking  cases  is 
cumbersome  and  requires  an  inordinate 
amount  of  work  and  does  not  alert  us 
when  an  individual  had  been  serviced 
by  more  than  one  VRA  or  alternate 
participant  Further,  this  makes  it 
difficult  to  mialyze  the  overall  impact  of 
the  SSA-VR  Reimbursement  Program 
on  our  benefidary/redpient  population. 
Therefore,  we  are  proposing  to  change 
the  manner  in  which  we  retrieve  data 
from  the  system.  We  will  be  able  to 
retrieve  data  by  using  only  the  SSN  and 
name  of  the  individual  who  received  VR 
services.  This  change  will  mean  that  the 
records  will  constitute  a  system  of 
records  subjed  to  the  requirements  of 
the  Privacy  Act. 

II.  Collection  and  Maintenance  of  Data 
in  the  System 

We  colled  and  maintain  data  in  the 
system  about  the  individuals  who 


received  VR  services  for  whidi  State 
VRAs  or  alternate  partidpants  are 
claiming  reimbursement  This  includes 
data  concerning  the  length  of  time  the 
individual  received  VR  services  and  the 
nature  and  costs  of  diose  services.  The 
data  is  taken  from  reimbursement 
claims  forms  submitted  by  State  VRAs 
or  alternate  partidpants.  We  also 
include  in  the  system  data  derived  from 
existing  SSA  sydems  of  records  (e.g.. 
Earnings  Recording  and  Self- 
Employment  Income  System  (09-60- 
005 9).  the  Master  Beneficiary  Record 
(09-60-0090)  and  the  Supplemental 
Security  Income  Record  (09-60-0103)). 
These  data  enable  us  to  establish  that 
the  individual  was  entitled/eligible  to 
Sodal  Security  benefits/SSI  payments 
based  on  disability  or  blindness  during 
the  period  VR  services  were  provided, 
to  drew  conclusions  about  the 
individuals  who  are  being  successfully 
rehabilitated,  and  to  calculate  the 
savings  to  the  Social  Security  trust 
funds  and  the  general  fund. 

Additionally,  we  will  capture  data 
relating  to  the  individual’s  post-VR 
work  activity,  paxtkapation  in  a  VR 
program  after  medical  recovery,  and/or 
reasons  for  failing  to  cooperate  in  a  VR 
program  through  investigations 
conducted  by  ^A  and  ^te  VRA  field 
employees  and  by  reviewing  data 
recorc^  in  SSA’s  Earnings  Recording 
and  Self-Employment  Income  System 
(09-60-0059)  and  Claims  Folder  System 
(09-60-0069). 

m.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

We  are  proposing  to  establish  the 
following  routine  uses  of  information 
which  be  maintained  in  the  system: 

A.  Disclosure  to  the  State  VRA  or 
alternate  participant  regarding  the  basis 
for  SSA’s  decision  on  its  claim  for 
reimbursement  and  the  reason(s)  the 
costs  were  allowed  or  denied. 

This  proposed  routine  use  would 
permit  us  to  advise  the  Stats  VRA  or 
alternate  participant  of  our  decision 
regarding  their  claim  for  reimbursement. 
Only  information  relating  to  a 
reimbursement  claim  and  the  reason(s) 
costs  were  or  were  not  allowed  will  be 
disclosed.  This  routine  use  will  not 
apply  to  any  infcnmation  which  is 
subject  to  the  disclosure  restrictions  of 
the  Internal  Revenue  Code  (IRC)  (26 
U.S.C.  6103)  unless  disclosure  of  such 
information  is  specifically  permitted  by 
that  statute. 

B.  Disclosure  to  the  Department  of 
Justice  (DOJ),  to  a  court  or  other 
tribunal,  or  to  another  party  before  such 
tribunal,  when: 

(1)  SSA,  or  any  component  thereof;  or 


(2)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(3)  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA, 
where  it  is  authorized  to  do  so)  has 
agreed  to  rep^ent  the  employee;  or 

(4)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 
litigation  is  likely  to  affect  SSA  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DOJ,  the 
court  or  other  tribunal,  or  the  other 
party  before  the  tribunal  is  relevant  and 
necessary  to  the  htigation  provided, 
however,  that  in  each  case,  SSA 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

This  proposed  routine  use  would 
permit  us  to  disclose  information  from 
the  proposed  system  when  SSA 
components  and/or  employees  are 
involved  in  litigation  involving  the 
system.  The  routine  use  also  would 
permit  disclosure  in  instances  in  which 
SSA  brings  suit  or  another  party  brings 
suit  and  SSA  has  an  interest  in  the 
litigation.  This  routine  use  vrill  not 
apply  to  any  information  which  is 
subject  to  the  disclosure  restrictions  of 
the  IRC  (26  U.S.C.  6103)  unless 
disclosure  of  such  information  is 
specifically  permitted  by  that  statute. 

C.  Disclosure  to  a  congressional  office 
in  response  to  an  inquiry  from  tiiat 
office  made  at  the  request  of  the  subject 
of  the  record. 

We  contemplate  disclosing 
information  under  this  routine  use  imly 
in  situations  in  which  the  individual 
may  ask  his/her  congressional 
representative  to  intercede  in  an  SSA 
matter  on  his/her  b^alf.  Information 
would  be  disclosed  when  the 
congressional  representative  makes  an 
inquiry  and  presents  evidence  that  he/ 
she  is  acting  on  behalf  of  the  individual 
whose  record  is  requested.  This  routine 
use  will  not  apply  to  any  information 
which  is  subject  to  the  disclosure 
restrictions  of  the  IRC  (26  U.S.C.  6103) 
imless  disclosure  of  such  information  is 
specifically  permitted  by  that  statute. 

D.  Information  maybe  disclosed  to 
contractors  and  other  Federal  agencies, 
as  necessary,  for  the  purpose  of 
assisting  in  the  efficient 
administration  of  its  programs.  We 
contemplate  disclosing  information 
under  Ms  routine  use  only  in  situations 
in  which  SSA  may  enter  into  a 
contractual  or  similar  agreement  with  a 
third  party  to  assist  in  accomplishing  an 
agency  function  relating  to  this  system 
of  records. 

In  the  administration  of  our  programs, 
we  find  that  it  is  not  always 
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administratively  feasible  or  cost  • 
effective  to  do  certain  operations  "in- 
house."  In  such  instances,  we  may  use 
the  services  of  contractors  or  other 
Federal  agencies  pursuant  to  an 
interagency  reimbursable  agreement  to 
assist  in  performing  various  Agency 
functions.  This  proposed  routine  use 
would  permit  us  to  disclose  information 
from  the  proposed  system  of  records 
under  these  circumstances.  This  routine 
use  will  not  apply  to  any  information 
which  is  subject  to  the  disclosure 
restrictions  of  the  IRC  (26  U.S.C.  6103) 
unless  disclosure  of  such  information  is 
specifically  permitted  by  that  statute. 

E.  Non-tax  return  information  which 
is  not  restricted  from  ^sclosure  by 
Federal  law  may  be  disclosed  to  the 
General  Services  Administration  (GSA) 
and  the  National  Archives  and  Records 
Administration  (NARA)  under  44  U.S.C. 
2904  and  2906,  as  amended  by  the 
National  Archives  and  Records 
Administration  Act  of  1984  for  their  use 
in  conducting  records  management 
Studies. 

The  Administrator,  GSA,  and  the 
Archivist,  NARA,  are  charged  by  44 
U.S.C  2904,  with  promulgating 
standards,  procedures,  and  guidelines 
with  respect  to  records  management  and 
the  conduct  of  records  management 
studies.  Section  2906  of  this  law,  also 
amended  by  the  NARA  Act  of  1984, 
provides  that  GSA  and  NARA  shall  have 
access  to  Federal  agencies’  records  and 
that  agencies  shall  cooperate  with  GSA 
and  NARA.  In  carrying  out  these 
responsibilities,  it  may  be  necessary  for 
GSA  and  NARA  to  have  access  to  this 
proposed  system  of  records.  In  such 
instances,  the  routine  use  would 
facilitate  disclos\ire.  This  routine  use 
will  not  apply  to  any  information  which 
is  subject  to  die  disdosure  restrictions 
of  the  me  (26  U.S.C  6103). 

F.  To  Internal  Revenue  Service,  for  the 
purpose  of  auditing  SSA’s  compliance 
with  safeguard  provisions  of  the  Internal 
Revenue  Code  of  1986,  as  amended. 

This  routine  use  will  allow  SSA  to 
disclose  information  from  the  proposed 
system  to  the  IRS  for  auditing  purposes. 

G.  Disclosure  of  information  to  the 
Rehabilitation  Services  Administration 
(RSA)  for  use  in  its  program  studies  of, 
and  development  of  enhancements  for. 
State  vocational  rehabilitation  programs 
to  which  applicants  or  beneficiaries 
under  titles  n  and/or  XVI  of  the  Social 
Security  Act  may  be  referred.  Data 
released  to  RSA  will  not  include  any 
personally  identifying  information  (such 
as  names  or  SSNs). 

This  routine  use  will  enable  SSA 
employees  to  disclose  statistical  data  to 
RSA.  'The  RSA  will  use  the  data  in  its 
program  studies  and  development  of 


program  enhancements  for  State  VR 
programs  which  benefit  applicants  for, 
and  beneficiaries  of,  SSA  Usability 
programs  who  are,  or  will  be, 
participating  in  such  VR  programs.  The 
statistical  data  that  will  be  disclosed 
pursuant  to  this  routine  use  will  not  be 
personally  identifiable  (such  as  names 
or  SSNs).  It  may  be  theoretically 
possible  to  manipulate  the  statistical 
data  with  other  information  maintained 
by  RSA  in  such  a  way  that  would 
ioentify  the  individuals  to  whom  the 
statistics  pertain.  However,  RSA  has 
assiued  SSA  that  RSA  will  not  attempt 
to  identify  these  individuals  and  will 
apply  appropriate  safeguards  measures 
to  prevent  anyone  from  doing  so.  We  are 
publishing  this  routine  use  statement  in 
order  to  ensure  that  disclosure  of  the 
statistical  data  to  RSA  without  the 
consents  of  individuals  muII  comply 
with  the  requirements  of  5  U.S.C. 
552a(b). 

rv.  Compatibility  of  the  Proposed 
Routine  Uses 

The  Privacy  Act  (5  U.S.C.  552a(a)(7) 
and  5  U.S.C  552a(b)(3))  and  our 
disclosure  regulations  (20  CFR  part  401) 
both  permit  us  to  disclose  data  under  a 
routine  use  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
we  collect  information.  Section  401.310 
of  the  regulations  permit  us  to  disclose 
information  tmder  a  routine  use  fer 
administering  our  programs  or  to  assist 
other  agencies  in  adbninistering  similar 
income-maintenfmee  or  health- 
maintenance  programs.  Section  401.205 
of  the  regulations  require  us  to  disclose 
information  when  a  law  specifically 
realms  it. 

The  proposed  routine  uses  identified 
in  III.A-D  and  F-G  above  describe 
disclosures  that  will  assist  in  the 
administration  of  SSA’s  programs  or 
will  assist  other  agencies  in  the 
administration  of  other  programs  which 
have  purposes  which  are  compatible 
with  those  of  SSA’s  programs.  The 
proposed  routine  use  identified  in  m.E 
will  allow  inspection  of  records  by  GSA 
and  NARA,  as  remiired  by  44  U.S.C 
2904  and  2906,  when  those  agencies 
conduct  records  management  studies. 
Thus,  all  of  the  routine  uses  are 
appropriate  and  meet  the  criteria  in  the 
Privacy  Act  and  SSA’s  regulations. 

V.  Safeguards 

We  will  employ  a  number  of  security 
measures  which  are  designed  to 
minimize  the  risk  of  unauthorized  ' 
access  to,  and  disclosure  of,  personal 
data  in  the  proposed  system.  This 
includes  using  passwords  and  access 
codes  to  enter  me  computer  system 
which  will  maintain  the  VR 


reimbursement  case  processing  records 
and  maintaining  computerized  records 
in  seemed  areas  which  are  accessible 
only  to  employees  who  require  the 
information  to  perform  their  assigned 
duties.  SSA  employees  who  have  access 
to  the  data  will  m  notified  of  the 
criminal  penalties  of  the  Privacy  Act 
dealing  with  unauthorized  access  to,  or 
disclosure  of,  information  which  will  be 
maintained  in  the  system. 

Further,  any  contract  which  may  be 
entered  into  with  a  third  party,  in  order 
to  develop  and  maintain  software  for  the 
proposed  system,  will  contain 
provisions  which:  (1)  Require  the 
contractor  to  establish  safeguards  to 
protect  personal  information  received 
from  SSA:  (2)  restrict  the  contractor's 
use  of  the  information  to  that  which  is 
necessary  to  perform  the  contract;  and 
(3)  subject  the  contractor  to  criminal 
penalties  for  violations  of  the  Privacy 
Act. 

VI.  Effect  of  the  Proposed  System  of 
Records  on  Individual  Rights 

The  proposed  system  of  records  will 
maintain  information  for  use  in 
determining  whether  a  State  VRA  or 
alternate  participant  may  be  reimbursed 
for  any  or  all  of  the  costs  of  VR  services 
they  provided  to  their  disabled/blind 
clients.  We  also  will  use  information  in 
the  system  to  profile  the  types  of 
beneficiaries/recipients  who  are  being 
successfully  rehabilitated  so  that 
individu£ils  with  similar  profiles  are 
targeted  for  rehabilitation.  In  some 
instances,  we  may  use  information 
furnished  by  a  VRA  or  alternate 
participant  as  a  lead  in  determining  if 
an  individual’s  disability/blindness 
payments  should  continue.  But  the 
primary  purpose  of  the  SSA-VR 
Reimbursement  Program  is  to  make  VR 
services  more  readily  available  to  the 
disabled  and  blind  and  to  ensure  that 
savings  accrue  to  the  Social  Security 
trust  funds  and  the  general  fund;  thus, 
we  do  not  believe  that  the  proposed 
system  will  have  any  unwarranted 
adverse  effect  on  in^vidual  rights. 

Dated;  September  21, 1993. 

Lawrence  H.  Thompson, 

Principal  Deputy  Commissioner  of  Social 
Security. 

09-60-0221 
SYSTEM  NAME: 

Vocational  Rehabilitation 
Reimbursement  Case  Processing  System, 
HHS/SSA/OD. 

SECURtTY  CLASSinCATION: 

None. 
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SYSTEM  location: 

Social  Security  Administration,  Office 
of  Disability,  6401  Security 
Boulevard,  Baltimore,  MD  21235 
Social  Security  Administration,  Office 
of  System  Operations,  6401  Security 
Boulevard,  Baltimore,  MD  21235 
In  addition,  vocational  rehabilitation 
(VR)  reimbursement  claims  documents 
may  be  temporarily  transferred  to  other 
locations  within  the  Department  of 
Health  and  Human  Services  (HHS). 
Contact  the  system  manager  to  inquire 
about  these  addresses. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  system  maintains  information  on 
disabled  and  blind  individuals  who 
received  VR  services  for  which  State 
vocational  rehabihtation  agencies  (VRA) 
or  alternate  participants  seek 
reimbursement  imder  sections  222(d) 
and  161 5(d]  of  the  Social  Security  Act 
because  the  individuals  were  entitled/ 
eligible  to  Social  Security  benefits  and/ 
or  supplemental  security  income  (SSI) 
payments  based  on  disability  or 
blindness  while  receiving  those  VR 
services. 

The  individuals  described  above  will 
be  included  in  the  system  when  they: 

(1)  Performed  substantial  gainful 
activity  (SGA)  for  a  continuous  period 
of  at  lea^  9  months  as  a  result  of  VR 
services  received  or.  (2)  medically 
recovered  while  in  a  VR  program  and 
continued  to  receive  cash  payments 
under  section  225(b)  and/or  1631(a)(6) 
of  the  Social  Security  Act;  or  (3)  refused, 
without  good  cause,  to  continue  or  to 
cooperate  in  a  VR  program  in  such  a 
way  as  to  preclude  their  successful 
rehabilitation;  and  (4)  State  VRAs  or 
alternate  participants  filed  claims  for 
reimbursement  of  the  cost  of  VR 
services  rendered  to  the  individuals. 

(An  alternate  participant  is  a  public  or 
private  agency,  organization,  institution, 
or  individual  whi^  the  Commissioner 
of  Social  Security  may  use  to  provide 
VR  services  to  disabled  and  blind 
beneficiaries/  recipients  within  a  State  if 
that  State  is  tmwilling  to  participate  in 
the  Social  Secvirity  Administration 
(SSA)-VR  Program  or  does  not  have  an. 
approved  plan  for  VR  services.) 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Data  in  the  system  consist  of 
information  such  as  the  VR  client’s 
name.  Social  Security  nximber  (SSN), 
disability  diagnosis,  sex  and  date  of 
birth;  the  SSN  and  identification  code 
vmder  which  the  VR  client  received 
Social  Security  benefits/SSI  payments; 
the  type  of  benefits/payments  received; 
the  monthly  benefit/payment  amount; 
information  relating  to  the  period  he/ 


she  was  entitled/eligible  to  benefits/ 
payments  and,  if  benefits/payments 
were  terminated  or  suspended,  the  basis 
for  termination/suspension;  information 
relating  to  his/her  yearly  earnings  and 
employment;  information  relating  to  the 
period  he/she  received  VR  services  and 
the  nature  and  costs  of  those  services; 
and  information  required  to  determine  if 
and  when  he/she:  (1)  Performed  SGA  for 
a  continuous  period  of  at  least  9  months 
based  on  services  the  State  VRA  or 
alternate  participant  provided;  (2) 
medically  recovered  while  in  a  VR 
program  and  continued  to  receive  cash 
payments  imder  section  225(b)  and/or 
1631(a)(6)  of  the  Social  Security  Act;  or 
(3)  refused,  without  good  cause,  to 
continue  or  to  cooperate  in  a  VR 
rogram  in  such  a  way  as  to  preclude 
is/her  successful  rehabilitation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Sections  222(d)  and  1615(d)  of  the 
Social  Security  Act. 

PURPOSE(S): 

Data  in  this  system  will  be.used  to 
determine  if  a  State  VRA  or  alternate 
participant  can  be  reimbursed  for  the 
costs  of  VR  services  provided  to 
individuals  while  they  were  entitled/ 
eligible  to  Social  Society  benefits  or 
SSI  payments  based  on  disability  or 
blindness.  Data  also  will  be  used  for 
program  evaluation  purposes  and  to 
determine  what  types  of  individuals  are 
being  successfully  rehabilitated  so  that 
Sodd  Security  beneficiaries/ SSI 
recipients  with  similar  profiles  are 
targeted  for  rehabilitation.  In  some 
instances,  information  furnished  by  a 
VRA  or  alternate  participant  may  be 
used  as  a  lead  in  determining  if  an 
individual’s  disability/blindness 
payments  should  continue. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  TW 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  disclosed  for 
routine  uses  as  indicated  below: 

1.  To  a  State  VRA  or  alternate 
participant  regarding  the  basis  for  SSA’s 
decision  on  its  claim  for  reimbursement 
and  the  reason(s)  costs  were  allowed  or 
denied. 

2.  To  the  Department  of  Justice  (DOJ), 
to  a  court  or  other  tribunal,  or  to  another 
party  before  such  tribunal,  when 

(ahSSA,  or  any  component  thereof;  or 

fb)  Any  SSA  employee  in  his/her 
official  capacity;  or 

(c)  Any  SSA  employee  in  his/her 
individual  capacity  where  DOJ  (or  SSA, 
where  it  is  authorized  to  do  so)  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States  or  any  agency 
thereof  where  SSA  determines  that  the 


litigation  is  likely  to  affect  SSA  or  any 
of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  SSA  determines 
that  the  use  of  such  records  by  DOJ.  the 
court  or  other  tribunal,  or  the  other 
party  before  the  tribunal  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  SSA 
determines  that  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

3.  To  a  congressional  office  in 
response  to  an  inquiry  from  that  office 
made  at  the  request  of  the  subject  of  the 
record. 

4.  Non-tax  return  information  which 
is  not  restricted  from  disclosiue  by 
Federal  law  may  be  disclosed  to  the 
General  Services  Administration  and 
the  National  Archives  and  Records 
Administration  xmder  44  U.S.C.  2904 
and  2906,  as  amended  by  the  National 
Archives  and  Records  Administration 
Act  of  1984.  for  their  use  in  conducting 
records  management  studies  with 
respect  to  their  duties  and 
responsibilities. 

5.  Information  may  be  disclosed  to 
contractors  or  other  Federal  agencies,  as 
necessary,  for  the  purpose  of  assisting 
SSA  in  the  efficient  administration  of  its 
programs.  We  contemplate  disclosing 
information  xmder  this  routine  use  only 
in  situations  in  which  SSA  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  an  Agency  function 
relating  to  this  system  of  records. 

6.  To  the  Internal  Revenue  Service,  for 
the  purpose  of  auditing  SSA’s 
compliance  xvith  safegWd  provisions  of 
the  Internal  Revenue  Code  of  1986,  as 
amended. 

7.  To  the  Rehabilitation  Services 
Administration  (RSA)  for  xise  in  its 
program  studies  of.  and  development  of 
enhancements  for.  State  vocational 
rehabilitation  programs  to  which 
applicants  or  beneficiaries  xmder  titles  II 
and/or  XVI  of  the  Social  Security  Act 
may  be  referred.  Data  released  to  RSA 
will  not  include  any  personally 
identifying  information  (such  as  names 
or  SSNs). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSmO,  RETAIMNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  will  be  stored  in  magnetic 
media  (e.g.,  computer  disc  packs)  and, 
on  a  temporary  ^is,  in  paper  form. 

RETRIEVABIUTY: 

Data  will  be  retrieved  firom  the  system 
by  the  SSN  of  the  indixddual  who 
received  VR  services  for  which  the  State 
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VRA  or  alternate  participant  filed  the 
reimbursement  claim. 

SAfEOUAROS  (ACCESS  COMTIIOtS): 

Safeguards  for  automated  data  have 
been  established  in  accordance  with  the 
HHS  Information  Resources 
Management  Manual,  Part  6.  Automated 
Information  Systems  Security  Program 
Handbook.  This  includes  maintaining 
computer  disc  packs  or  other  magnetic 
files  with  personal  identifiers  in  secured 
storage  areas  accessible  only  to 
authorized  personnel.  SSA  employees 
having  access  to  the  computerized 
records  and  employees  of  any  contractor 
who  may  be  utilized  to  develop  and 
maintain  the  software  for  the  automated 
system  will  be  notified  of  criminal 
sanctions  for  unauthorized  disclosure  of 
information  about  Individuals.  Also, 
contracts  with  third  parties,  if  any,  vdll 
contain  language  which  delineates  the 
conditions  under  which  contractors  will 
have  access  to  data  in  the  system  and 
what  safeguards  must  be  employed  to 
protect  the  data. 

Manually  maintained  data  will  be 
stored  in  either  lockable  file  cabinets 
within  locked  rooms  or  otherwise 
secured  areas.  Access  to  these  records 
will  be  restricted  to  those  employees 
who  require  them  to  perform  their 
assigned  duties. 

RETEHmON  AND  DISPOSAL: 

Computerized  records  and  manual 
data  (claim  applications,  keyed  claim 
forms,  etc.)  used  in  the  VR  daims 
reimbursement  process  will  be 
maintained  for  a  period  of  6  years,  3 
months,  after  the  dose  of  the  fiscal  year 
in  whidi  final  adjudication  was  made. 
Means  of  disposal  will  be  appropriate  to 
the  storage  medium  (e.g.,  erasure  of 
discs,  shi^ding  of  paper  records,  or 
transfer  to  another  system  of  records). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assodate  Commissioner,  Office  of 
Disability,  Sodal  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235. 

NOTIFICATION  PROCEDURE: 

An  individual  can  determine  if  this 
system  contains  data  about  him/her  by 
writing  to  the  system  manager  at  the 
.  address  shown  above  and  providing  his/ 
her  name,  address  and  SSN  (or  the  SSN 
imder  which  the  reimbursement  daim 
was  filed).  (Furnishing  the  SSN  is 
volimtary.  However,  searching  for  the 
individual’s  data  will  be  easier  and 
faster  if  it  is  furnished.) 

An  individual  requesting  notification 
of  data  in  person  need  not  furnish  any 
spedal  documents  of  identity. 
Documents  he/she  would  normally 


carry  on  his/her  person  would  be 
suffident  (e.g.,  credit  cards,  driver’s 
license,  or  voter  registration  card).  An 
individual  requesting  notification  via 
telephone  must  furnish  as  a  minimum, 
his/her  name,  date  of  birth,  and  address 
in  order  to  establish  identity,  plus  any 
additional  information  which  may  be 
specified  in  this  section.  An  individual 
requesting  notification  via  mail  must 
furnish  a  notarized  or  certified 
statement  of  identity.  These  procedures 
are  in  accordance  with  HHS  Regulations 
45  CFR  part  5b. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures 
above.  Also,  a  requester  should 
reasonably  identify  and  specify  the 
information  he/she  is  attempting  to 
obtain.  These  procedures  are  in 
accordance  with  HHS  Regulations  45 
CFR  part  5b. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedures 
above.  Also,  an  individual  contesting 
data  in  the  system  should  identify  the 
data,  specify  the  information  he/she  is 
contesting,  state  the  corrective  action 
sought,  and  the  reasons  for  the 
correction  with  supporting  justification 
showing  how  the  record  is  incomplete, 
imtimely,  inaccurate,  or  irrelevant 
These  procedures  are  in  accordance 
with  HHS  Regulations  45  CFR  part  5b. 

RECORD  SOURCE  CATEGORIES: 

Data  in  this  system  will  be  derived  in 
part  from  other  SSA  systems  of  records 
(i.e..  Earnings  Recording  and  Self- 
Employment  Income  System  (09-69- 
0059),  Claims  Folder  System  (09-60- 
0089),  Master  Beneficiary  Record  (09- 
60-0090),  and  Supplemental  Security 
Income  Record  (09-60-0103));  the 
reimbursement  applications  submitted 
by  State  VRAs  or  ^temate  participants; 
earnings  information  provided  by  the 
wage-eamer/beneficiary;  and 
investigations  conducted  by  SSA  and 
State  VRA  field  employees  which  relate 
to  a  VR  client’s  post-VR  work  activity, 
participation  in  a  VR  program  after 
medical  recovery,  and/or  reason(s)  for 
failing  to  cooperate  in  a  VR  program. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

|FR  Doc  93-24943  Filed  19-8-93;  8:45  ami 
BIUJNQ  CODE  41M-aS-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamerd 

[NM-920-4191-04] 

Closure  of  Public  Land  In  Socorro 
OMinty,  New  Mexico. 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Notice  of  emergency  closure. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately,  the  following 
public  land  is  temporarily  closed  to  all 
public  use  and  en^,  including 
appropriation  imder  the  public  land 
laws  and  mining  laws. 

T.  5  S..  R.  6  B., 

Section  30,  lots  1  through  6,  NEVi, 

EViWVi.  NViSEVi, 

Section  31,  lots  1  through  11,  EViNWVt, 

ME  V(iSWV4.  NViSEV., 

T.  6  S.,  R.  5  E., 

Section  1,  lots  1  through  4,  SVitNV^,  Sv^ 

The  following  parties  are  exempt  from 
this  closure; 

1.  Bureau  of  Land  Management 
personnel  and  their  authorized 
representatives. 

2.  Any  law  enforcement  agency  in  the 
performance  of  their  duties. 

3.  All  mining  claim  holders. 

4.  Joe  and  Jeanne  Mendiburu,  grazing 
permittees,  and  their  representatives. 

The  purpose  of  this  closure  is  to 
protect  the  public  health  and  safety.  The 
authority  for  this  closure  is  43  CFR 
8364.1 

DATES:  This  temporary  closure  is 
effective  October  1. 1993  and  will 
remain  in  effect  until  further  notice. 

FOR  FURDCR  INFORMATION  CONTACT: 
Harlen  Smith,  Area  Manager,  Bureau  of 
Land  Management,  Socorro  Resource 
Area,  198  Neel  Avenue,  NW.,  Socorro, 
New  Mexico  87801  or  telephone  at  (505) 
835-0412. 

Dated:  October  4, 1993. 

Linda  S.C.  Rundell, 

District  Manager. 

[FR  Doc  93-24990  Filed  10-8-93;  8:45  am] 
BILLMO  CODE  4310-FB-M 

PD-920-03-4140-02;  IDI-28116] 

Notice  of  Revocation  of  the  Island  Park 
Known  Geothermal  Resource  Area; 
Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Known  Geothermal 
Resource  Area  Revocation. 

SUMMARY:  The  Island  Park  Known 
Geothermal  Resource  Area  (KGRA)  was 
defined  effective  April  1, 1975,  solely 
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on  the  basis  of  competitive  interest  as 
defined  in  43  CFR  3200.1(c).  No  hot 
springs  or  thermal  activity  of  any  kind 
are  known  to  occur  on  lands  within  the 
KGRA  and  there  is  no  evidence 
indicating  the  existence  of  a  geothermal 
resource  in  the  area.  Furthermore, 
Congress  has  efiectively  prohibited 
geothermal  development  of  the  Island 
Park  KGRA  througn  legislation 
prohibiting  the  leasing  of  lands  in  the 
Island  Park  Geothermal  Area  which 
includes  the  Island  Part  KGRA.  For  the 
above  reasons,  it  has  been  determined 
that  the  original  justification  for  the 
Island  Park  KGRA  no  longer  exists  and 
the  lands  should  be  declassified. 
EFFECTIVE  DATE:  March  5, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Mallis,  Bureau  of  Land 
Management,  Idaho  State  Office,  3380 
Americana  Terrace,  Boise,  Idaho  83706, 
(208)  384-3030. 

SUPPLEMENTARY  INFORMATION:  The  Island 
Park  Known  Geothermal  Resource  Area 
contains  the  following  described  lands; 

Boise  Meridian 
T.  11  N.,  R.  42  B. 

Sec.  15. 

T.  12  N.,  R.  42  B. 

Sec.  3, 

Sec.  8.  BV»NBV4,  SWV4NEV4SV2 
Sec.  29,  30  and  31. 

T.  11  N.,  R.  43  N. 

Secs.  7, 17, 19,  23,  26,  28,  30,  31  and  34. 

T.  12  N..  R.  43  B. 

Secs.  2, 10,  22  and  27. 

T.  10  N.,  R.  44  B. 

Secs.  2,  5, 19,  20,  22,  24  and  33. 

T.  11  N.,  R.  44  B. 

Secs.  6,  7, 15, 19,  29,  31,  33  and  35. 

T.  12  N.,  R.  44  B 
Sec.  30. 

T.  10  N.,  R.  45  B. 

Secs.  9, 10  and  16. 

T.  11  N.,  R.  45  B. 

'  Secs.  5,  8,  28,  29,  33  and  34. 

T.  12  N.,  R.  45  B. 

Sea  29. 

Containing  28,539  acres  in  Caribou  County. 
Detailed  information  regarding  this 
action,  a  description  of  lands  included 
in  the  Island  Park  Known  Geothermal 
Resource  Area,  and  a  diagram  showing 
its  boundaries  are  on  file  at  the  Idaho 
State  Office  of  the  BLM. 

Purusant  to  authority  contained  in  the 
Act  of  March  3. 1879,  (43  U.S.G.  31),  as 
supplemented  by  Reorganization  Plan 
No.  3  of  1950  (43  U.S.G.  1451,  note),  220 
Departmental  Manual  2,  and  Secretarial 
Orders  No.  3071  and  3087,  the  Island 
Park  Known  Geothermal  Resource  Area, 
serial  number  IDI-28116,  is  revoked 
effective  March  5, 1993. 

Bill  R.  L  aVeUe, 

Deputy  State  Director  for  Mineral  Resources. 
[FR  Doc.  93-24862  Filed  10-8-93;  8:45  am] 
BILLING  CODE  4310-GG-M 


[lD-920-03-41 40-02;  101-28111] 

Notice  of  Revocation  of  the 
Yeilowetone  Known  Geothermai 
Resource  Area;  Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Known  Geothermal 
Resource  Area  Revocation. 

SUMMARY:  The  Yellowstone  Known 
Geothermal  Resource  Area  (KGRA)  was 
defined  efiective  December  24, 1970 
based  upon  its  proximity  to  the  active 
thermal  features  in  Yellowstone 
National  Park.  No  hot  springs  or  thermal 
activity  of  any  kind  are  known  to  occur 
in  the  region  immediately  west  of 
Yellowstone  National  Park  and  there  is 
no  evidence  to  indicate  the  existence  of 
a  geothermal  resource  within  the  KGRA. 
Furthermore,  Congress  has  effectively 
prohibited  geothermal  development  of 
lands  in  the  Yellowstone  KGRA  through 
legislation  prohibiting  the  leasing  of 
lands  in  the  Island  Park  Geothermal 
Area  which  includes  the  Yellowstone 
KGRA.  For  the  above  reasons,  it  has 
been  determined  that  the  original 
justification  for  the  Yellowstone  KGRA 
no  longer  exists  and  the  lands  should  be 
declassified. 

EFFECTIVE  DATE:  April  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Mallis,  Bureau  of  Land 
Management,  Idaho  State  Office,  3380 
Americana  Terrace,  Boise,  Idaho  83706, 
(208)  384-3030. 

SUPPLEMENTARY  INFORMATION:  The 
Yellowstone  Known  Geothermal 
Resource  Area  contains  the  following 
described  lands; 

Boise  Meridian 
T.  12  N.,  R.  45  B. 

Secs.  2.  3, 10, 11. 14, 15,  22,  23,  26,  27, 

34,  and  35. 

T.  13  N..  R.  45  E. 

Secs.  2.  3. 10. 11, 14. 15.  22,  23,  26.  27, 

34  and  35. 

T.  14  N.,  R.  45  E. 

Sec.  34. 

Containing  14,164  acres  in  Caribou  Coimty. 

Detaile'd  information  regarding  this 
action,  a  description  of  lands  included 
in  the  Yellowstone  Known  Geothermal 
Resource  Area,  and  a  diagram  showing 
its  botmdaries  are  on  file  at  the  Idaho 
State  Office  of  the  BLM. 

Pursuant  to  authority  contained  in  the 
Act  of  March  3. 1879,  (43  U.S.G.  31),  as 
supplemented  by  Reorganization  Plan 
No.  3  of  1950  (43  U.S.G.  1415,  note),  220 
Departmental  Manual  2,  and  Secretarial 
Orders  No.  3071  and  3087,  the 
Yellowstone  Known  Geothermal 
Resource  Area,  serial  number  IDI- 


28111,  is  revoked  effective  April  1, 
1993. 

BiU  R.  LaVeUe, 

Deputy  State  Director  for  Mineral  Resources. 
[FR  Doc.  93-24863  Filed  10-8-93;  8:45  am] 
BILUNG  CODE  4310-OCMH 


INTERSTATE  COMMERCE 
COMMISSION  . 

Release  of  Waybill  Data 

The  Commission  has  received  a 
requests  from  Gellman  Research 
Associates,  Inc.  for  permission  to  use 
certain  data  from  the  1992  ICC  Waybill 
Samples. 

A  copy  of  the  of  the  request  (WB573 — 
9/20/93)  may  be  obtained  from  the  ICC 
Office  of  Economics. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  this 
request,  they  should  file  their  objections 
(an  original  and  2  copies)  with  the 
Director  of  the  Commission’s  Office  of 
Economics  within  14  calendar  days  of 
the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  [Ex  Parte  385 
(Sub-No.  2)1  are  codified  at  49  CFR 
1244.8. 

Contact:  James  A.  Nash,  (202)  927- 
6196 

Sidney  L.  Strickland,  Jr., 

Secretary. 

[FR  Doc.  93-24964  Filed  10-8-93;  8:45  am] 
BILUNG  CODE  703S-01-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  92-83] 

Neison  Ramirez-Gonzaiez,  M.D.; 
Revocation  of  Registration 

On  August  31, 1992,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Nelson  M.  Ramirez- 
Gonzales,  M.D.  (Respondent),  seeking  to 
revoke  his  DEA  Certificate  of 
Registration,  AR1741746,  xmder  21 
U.S.G.  824(a)(5),  and  deny  any  pending 
applications  for  renewal  of  such 
registration  as  a  practitioner  imder  21 
U.S.G.  823(f). 

Respondent  filed  a  request  for  a 
hearing  on  the  issues  raised  in  the  Order 
to  Show  Cause,  and  the  matter  was 
docketed  before  Administrative  Law 
Judge  Paul  A.  Tenney.  Following 
prehearing  procedures,  a  hearing  was 
held  on  March  24, 1993,  in  Tampa, 
Florida.  On  May  21, 1993,  Judge  Tenney 
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issued  his  findings  of  fact,  conclusions 
of  law,  and  recommended  ruling, 
recommending  that  the  Admin^trator 
revoke  Respondent’s  DEA  Certificate  of 
Remstration.  No  exceptions  were  filed, 
and  on  June  22, 1993,  the  administrative 
law  Judge  transmitted  the  record  in  this 
proceeding  to  the  Administrator.  The 
Administrator  has  carefully  considered 
the  entire  record  in  this  matter  and, 
pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

The  administrative  law  judge  found 
that  during  the  summer  of  1968,  the 
United  States  Department  of  Health  and 
Human  Services  (DHHS)  began 
investigating  complaints  from  Medicare 
recipients  in  the  St  Petersburg  and 
Tampa,  Florida  areas  concerning  a 
medical  equipment  company  that  sold 
transcutaneous  electronic  nerve 
stimulator  (TENS)  units  on  a  door-to- 
door  basis.  The  investigation  revealed 
that  sales  representatives  from  various 
medical  eqidpment  companies  went 
door-to-door,  and  represented  to  elderly 
residents  that  Medicare  had  sent  the 
salespersons  to  provide  a  pain  control 
device  for  patients,  specifically  the 
TENS  tmit.  The  sales  representatives 
further  indicated  that  there  would  be  no 
cost  for  these  units.  However,  the 
company  later  billed  Medicare  for  these 
units. 

The  administrative  law  Judge  found 
that  the  Respondent  was  associated  with 
the  company  that  was  billing  for  these 
units,  and  was  one  of  the  physicians 
prescribing  TENS  units  for  these  elderly 
patients.  During  the  hearing  in  this 
matter,  the  Government  presented  the 
testimony  of  the  DHHS  agent  assigned 
to  the  case.  The  agent  testified  that  he 
interviewed  the  Impendent  at  the 
latter’s  home  in  November  1988,  and 
Respondent  informed  him  that  the  sales 
representatives  for  the  TENS  units 
would  call  the  Respondent  and  provide 
Respondent  with  information  as  to  the 
elderly  Mtients.  Hie  Respondent  would 
then  mAe  an  appointment  with  a 
patient,  conduct  a  home  visit,  perform 
a  physical  examination  in  the  patient’s 
home,  and  then  prescribe  the  medical 
eqmpment 

The  administrative  law  Judge  found 
that  the  Respondent  prescribe  the 
TENS  units  for  elderly  patients  without 
consulting  the  patients’  primary 
physicians.  He  further  found  that 
Medicare  guidelines  require  a  thirty-day 
trial  period  to  be  institute^rior  to 
payment  for  a  TENS  unit.  Ine  physician 
is  to  sign  a  prescription  form  to  the 
effect  that  a  thirty-day  trial  period  has 
been  instituted.  Respemdent  however, 
only  saw  the  patients  for  one  visit  and 


did  not  routinely  schedule  any  follow¬ 
up  visits  with  the  patients.  The  DHHS 
agent  testified  that  there  was  no  follow¬ 
up  visit  of  the  patients  in  over  98 
percent  of  the  Respondent’s  medical 
files.  In  spite  of  R^pondent’s  lack  of 
familiarity  with  the  patients  and  their 
medical  history,  Respondent  gave  the 
patients  vitam^  shots  and  alro 
rescribed  other  medications,  including 
eart  medications. 

The  DHHS  agent  further  testified  that 
there  was  no  legitimate  medical 
necessity  for  the  TENS  imits  that  the 
Respondent  prescribed.  Many  of  the 
patients  were  unfamiliar  with  the  use  of 
the  TENS  units,  and  several  turned  the 
units  in  to  DHHS. 

The  administrative  law  Judge  found 
that  although  there  was  no  evidence  that 
Respondent  was  paid  any  ’’kickbacks” 
by  the  sales  representatives  in  return  for 
selling  the  TENS  units,  he  found  that 
Respondent  did  bill  Medicare  for  his 
services  which  included  a  history  and 
physical  examination,  an 
electrocardiogram  (EKG),  and  a  Holter 
monitor  examination  of  the  heart.  The 
bill  to  Medicare  for  each  patient  totalled 
$550.00. 

The  administrative  law  Judge  found 
that  on  November  9, 1990,  in  the  United 
States  Court  for  the  Middle  District  of 
Florida,  the  Respondent  was  convicted 
on  nine  felony  counts;  specifically, 
conspiracy  to  defraud  the  United  States, 
mail  fraud,  submitting  false  claims,  and 
submitting  felse  statements  to  the 
United  States.  The  Respondent  was 
subsequently  sentenced  to  serve  37 
months  in  prison,  and  to  make 
restitution  in  the  amount  of 
$135,697.00.  The  United  States  Court  of 
Appeals  for  the  Eleventh  Circuit 
affimed  the  conviction  of  the 
Respondent  on  February  24, 1993. 

As  as  result  of  Respondent’s 
conviction,  on  August  9, 1991,  the 
Director  of  Health  Care  Administrative 
Sanctions,  Office  of  the  Inspector 
General,  United  States  Department  of 
Health  and  Human  Services,  excluded 
the  Respondent  from  participation  in 
Medicare  and  any  State  health  program 
of  the  Social  Security  Act,  for  a  period 
of  seven  years  pursuant  to  42  U.S.C 
1320a-7(a). 

The  Administrator  may  revoke  or 
suspend  a  DEA  Certificate  of 
Registration  imder  21  U.S.C  824(a), 
upon  a  finding  that  the  registrant: 

(1)  Has  materially  falsified  any  application 
filed  pursuant  to  or  required  by  this 
subebapter  or  subchapter  II  of  this  chapter, 

(2)  Has  been  convicted  of  a  felony  under 
this  subchapter  or  subchapter  n  of  this 
chapter  or  any  other  law  of  the  United  States, 
or  of  any  State  relating  to  any  substance 


defined  in  this  subchapter  as  a  controlled 
substance; 

(3)  Has  had  his  State  license  or  registration 
suspended,  revoked,  or  denied  by  competent 
state  authc^ty  and  is  no  longer  authorized  by 
state  law  to  engage  in  the  manufecturin& 
distribution,  or  dispensing  of  controlled 
substances  or  has  had  the  suspension, 
revocation,  or  denial  of  registration 
recommended  by  competent  state  authority; 

(4)  Has  committed  such  acts  as  would 
render  his  registration  imder  section  823  of 
this  title  inconsistent  with  the  public  interest 
as  determined  under  such  section; 

(5)  Has  been  excluded  (or  directed  to  be 
excluded)  from  participation  in  a  program 
pursuant  to  S  1320a-7(a)  of  title  42. 

In  this  case,  subsection  (5)  provides 
the  sole  basis  for  the  suspension  of 
revocation  of  the  Respondent’s 
registration.  Respontfent  has  been 
excluded  from  participation  in  Medicare 
and  any  State  health  programs  for  a 
period  of  seven  years.  There  are  no 
allegations  hy  the  Drug  Enforcement 
Administration  that  the  Respondent’s 
exclusion  from  participation  in  such 
programs  was  a  result  of  any  misuse  of 
controlled  substances. 

Section  824(a)(5)  codifies  an 
amendment  to  the  Controlled 
Substances  Act  in  1987,  adding  the 
exclusion  frnm  Medicare  as  one  of  the 
bases  for  denial,  revocation,  or 
suspension  of  a  registration  to 
manufecture,  distribute  or  dispense  a 
controlled  substance.  See  SR.  No.  100- 
109, 100th  Cong.  1st  Sess.,  reprinted  in 
1987;  U.S.C.C.A.N.  680, 682.  Further, 
the  Drug  Enforcement  Administration 
has  previously  held  that  misconduct 
which  does  not  involve  controlfed 
substances  may  constitute  grounds  for 
the  revocation  of  a  DEA  Cei^cate  of 
Registration.  See  Gilbert  L  Franklin, 
D.D.S.,  57  FR  3441  (1992). 

The  Administrator  has  carefully 
reviewed  the  entire  record  and  aaopts 
the  opinion  and  recommended  decision 
of  the  administrative  law  Judge.  The 
administrative  law  judge  found  the 
evidence  persuasive  that  the  frttud 
perpetrated  by  the  Respondent  casts 
doubt  upon  his  integrity,  and  as  such 
supports  an  action  againk  his 
registration.  The  adi^istrative  law 
Judge  also  foimd  that  the  Respondent’s 
medical  practice  consisted  lately  of 
fraud  against  the  Medicare  pro^mn,  for 
purely  pecuniary  gain.  The 
Administrator  determines  that,  based  on 
the  evidence  in  the  record,  the 
Respondent’s  DEA  Certificate  of 
Remstration  must  be  revoked. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 

Eursuant  to  the  authority  vested  in  him 
y  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Ri^stration,  AR1741746, 
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previously  issued  to  Nelson  Ramiraz- 
Gonzalez,  MD..  be,  and  it  hereby  Is. 
revoked.  It  is  further  ordered  that  any 
pending  applications  for  renewal  of  said 
registration  be.  and  they  hereby  are. 
denied.  This  order  is  eoectlve 
November  12, 1993. 

Dated:  October  4, 1993. 

Robert  C  Bonner, 

Administrator  ofDmgEnforceateaL 
(FR  Doc  93-24951  Piled  10-8-93;  8:45  am) 
BSiMO  COOC  4414-OS-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

[TA-W-28,697] 

Agrico  Chamical  Co^  Mulbarry,  FL; 
Negadv  Datermlnatlow  on 
RaconaklarMlon 

On  August  30. 1993,  the  Department 
issued  an  Affirmative  DetermhMtion 
Regarding  Ai^Ucatkm  for 
Reransideration  far  workers  and  former 
workers  of  the  subtect  firm.  The  notloe 
was  published  In  ue  Federal  Register 
on  September  10. 1993  (58  FR  47762). 

A  company  offidal  submitted  an 
addition^  hM  of  customers  and  claims 
that  the  fanner  Soviet  Union  (PSU)  is 
dumping  phosidwts  fertilizers  into  the 
U.S..  espetdally  mono-ammonhim 
phoapdi^  (MAP). 

The  Depcutment’s  denial  was  based 
on  the  fact  that  the  Increased  Import 
criterion  and  ffie  '‘contributed 
importantly"  teat  of  the  Group 
Eligibility  Requirements  of  this  Trade 
Act  were  not  met  U.S.  Importe  of 
phosphoric  acid,  concentrated  super- 
phosidiatee  and  di-ammonlum 
phosphate  (DAP)  were  negligible 
relative  to  U.S.  production  in  the 
relevant  time  p^ods. 

The  “contributed  Importantly"  test  is 
generally  demonstrated  ffirough  a 
survey  erf  the  workers*  firm's  customers. 
The  Department’s  survey  showed  that 
the  prepoiKlerance  of  respondents  did 
not  import  in  the  relevant  time  periods. 

Investigation  findings  show  tnat  the 
major  product  being  pu^uced  at 
Mtilbe^  is  phosp^te  rock.  Sales  and 
production  of  phosphate  rqdit  iiuTeased, 
in  quantity,  at  Mulberry  in  1992 
compared  to  1991.  The  major  portion  of 
the  phosphate  rock  is  shipped  to  other 
corporate  plants  in  Louisiana  fOT  the 
production  of  MAP  and  DAP.  The 
remaining  phosphate  rod^  is  either 
exported  at  used  internally  at  Mulberry 
for  the  production  of  granular  triple 
super^j^osphate  (GT^)  and 
phosphoric  add.  Sales  and  production 


of  GTSP  ait  Mulberry  increased  in  1992 
compared  to  1991. 

The  findings  show  several  very  minor 
products  being  produced  at  Mulberry, 
most  of  which  are  intermediate 
products — used  internally  at  Mulberry 
in  the  manufacture  of  other  products. 
Sulphuric  add  and  phosph^c  add  are 
used  internally  at  Mulbmry  to  produce 
other  products.  Also,  technical  grades  of 
DAP  and  MAP  called  TDAP  and  TMAP, 
respectively,  are  produced  at  Mulberry 
but  for  spedal  customers  in  the  market 
Sales  and  production  of  TDAP  and 
TMAP  remained  constant  in  1992 
compared  to  1991.  Tots)  production  of 
TDAP  and  TMAP  at  Mulberry 
accounted  fm  less  than  one-half  of  one 
percent  of  the  total  production  at 
Mulberry.  Wenkers  are  not  separately 
identifiable  by  product 
On  reconsiaeration  the  Department 
found  that  the  list  of  customers 
submitted  for  survey  were  accounts  only 
for  DAP,  a  product  not  produced  at 
Mulberry.  Abo,  the  accounts  were  very 
small. 

Other  findings  show  a  significant 
poitfon  of  Agiiro’t  phosphate  rock 
going  to  the  aiqpoit  market  in  the 
relevant  time  neriod.  bdustiy  experts 
state  that  the  nnner  Sovial  IMon.  once 
the  largest  fertilizar  user  in  the  wc^d, 
has  cut  consumption  by  two-thirds 
since  the  fall  of  communism.  Industry 
experts  state  that  reformers  in  Russia 
have  left  farmers  on  their  own. 
According  to  industry  spokesmen,  in 
order  to  obtain  hard  currency,  Russia’s 
production  of  fertilizer  has  gone  to  other 
markets  overseas  formerly  msriceted  by 
U.S.  finns.  Neither  the  loss  of  export 
markets  or  price  would  provide  a  b&sb 
for  a  worker  group  certification. 

Condiaaion 

After  reconsideration.  I  affirm  the 
original  notice  of  negative 
determination  of  eligibility  to  apply  for 
adjustment  assistance  for  workm  and 
former  workers  of  the  Agrico  Chemical 
(Company,  Mulberry.  Fl^da. 

Signed  St  Washington,  DC,  this  day  of 
September  30, 1993. 

Stephan  A.  Wandnar, 

Deputy  Director,  Office  of  Legislation  & 
Actumkd  Service,  Unemployment  bisarance 
Service. 

(FR  Doc  93-24949  Filed  10-8-93;  8:45  am) 
BIUJNO  cooc  oia-so-M 

rTA-W-28,5n) 

GAL  Machine  South  Parle,  Maine; 
Affirmative  Determinallon  RegartRng 
Application  for  Reconsideration 

On  September  20, 1993,  the  company 
requested  admlnisfa^ve 


reconsideration  of  the  Department  of 
Labor’s  Notice  of  Negative 
Determination  Regaling  Eligibility  to 
Apply  for  Weaker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department’s  Negative 
Determination  was  issued  on  August  12, 
1993  and  published  in  the  Federal 
Register  on  August  27, 1993  (58  FR 
45357), 

The  company  stated  that  one  of  its 
major  customers  moved  to  Texas  and  is 
doing  business  across  the  border. 

Conclusion 

After  careful  review  of  the 
applicatian.  I  conchufe  that  the  claim  b 
of  sufficient  weight  to  justify 
reomsideratlon  of  the  Depmtment  of 
Labor’s  prk»  decision.  The  appUcation 
is,  therefore,  granted. 

Signed  at  Washington,  DC  thia  day  of 
Octe^  1.1993. 

Stephen  A.  Wandnar. 

Deputy  Director.  C^ce  of  Legulatioo  S' 
AOuarial  Services.  Ursemplaymeat  Insurance 
Service. 

[FR  Doc  93-24947  Filed  10-8-93;  8:45  am) 
BSiJNa  coot  4ew-aa-M 

[rA-W-28,883} 

Pfctewaet  Frozen  Foods,  Falimont, 
Minnesota;  Negative  Determlnafion 
Regardhtg  Application  for 
Reconsideration 

By  appUcatKms  dated  from  August  22, 
1993  through  September  17, 1993,  the 
workers  requested  sdministrstive 
reconsiderMion  of  the  subject  petition 
for  trade  adjustment  assistance  (TAA). 
The  denial  notice  was  signed  an.  July  30, 
1993  and  was  published  In  the  Fedmral 
Register  on  August  17. 1993  (58  FR 
43656). 

Purroant  to  29  CFR  90.18(c) 
reconsideration  may  be  grant^  imder 
the  following  circumstances: 

(1)  If  it  appears  on  the  basb  of  bets 
not  previoudy  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  •  mistake 
in  the  determination  of  facta  not 
previously  considered:  cx 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  workers  submitted  a  copy  of  the 
Securities  Exchange  Commission’s  10-K 
report  and  state,  among  other  things, 
that  machinery  used  in  the  procening 
plant  b  being  shipped  oversees. 

investigatiem  findings  show  that  the 
Fairmont  woricers  process  and  package 
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frozen  vegetables.  The  shipment  of 
machinery  overseas  would  not  form  a 
basis  for  a  worker  group  certification. 
Only  increased  imports  of  the  articles 
produced  (frozen  packaged  foods)  that 
contributed  importantly  to  declines  in 
sales  or  produc^on  and  employment 
would  form  a  basis  for  a  certification. 

The  Etopartment’s  denial  was  based 
on  the  fact  that  the  decreased  sales  or 
production  and  increased  import 
criteria  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  of  1974 
were  not  met.  Sales  and  production  of 
frozen  vegetables  at  Pictsweet’s 
Fairmont  plant  increased  in  1992 
compared  to  1991  and  in  the  first 
quarter  of  1993  compared  to  the  same 
quarter  in  1992.  Aggregate  U.S.  imports 
of  frozen  com,  peas,  carrots,  celery  and 
potatoes  were  negligible  during  the 
relevant  periods. 

Company  officials  indicated  that 
worker  separations  occurred  because  the 
parent  company  of  Pictsweet  made  a 
decision  to  obtain  its  frozen  vegetables 
from  a  domestic  vegetable  packer  with 
processing  plants  in  the  Pacific 
Northwest  rather  than  from  Fairmont. 
The  principle  reason  for  this  decision  is 
the  unreliable  supply  of  raw  materials 
which  is  reinforc^  by  recent  weather 
difficulties. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  E)epartment  of 
Labor’s  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  day  of 
September  30, 1993. 

Stephen  A.  Wandner, 

Deputy  Director,  Office  of  Legislation  & 
Actuarial  Service.  Unemployment  Insurance 
Service. 

(FR  Doc.  93-24948  Filed  10-8-93;  8:45  am] 
BILUNG  CODE  4S10-a0-M 


Federal-State  Unemployment 
Compensation  Program: 
Unemployment  Insurance  Program 
Letters  Interpreting  Federal 
Unemployment  Insurance  Law 

The  Employment  and  Training 
Administration  interprets  Federal  law 
requirements  pertaining  to 
unemplo)rment  compensation  as  part  of 
the  fulfilment  of  its  role  in  the 
administration  of  the  Federal-State 
unemployment  compensation  program. 
These  interpretations  are  issued  in 
Unemployment  Insurance  Program 
Letters  (UIPLs)  to  the  State  Employment 


Security  Agencies  (SESAs).  The  UIPLs 
describe  iMlow  are  published  in  the 
Federal  Register  in  order  to  inform  the 
public. 

Unemployment  Insurance  Program 
Letter  No.  36-93 

This  UIPL  advises  SESAs  that  training 
under  Title  in  of  the  Job  Training 
Partnership  Act  is  “approved  training” 
under  section  3304(a)(8)  of  the  Federal 
Unemployment  Tax  Act  (FUTA). 

UnempIo3m(ient  Insurance  Program 
Letter  No.  43-93 

This  UDPL  advises  SESAs  of  the 
Department  of  Labor’s  position 
concerning  the  option^  “between  and 
within  terms”  denial  provisions  of 
Section  3304(a)(6)(A),  FUTA. 

Unemployment  Insurance  Program 
Letter  No.  44-93 

This  UIPL  advises  SESAs  of  the 
Department  of  Labor’s  position 
regarding  State  options  concerning  (1) 
establishing  collective  liabiUty  for 
reimbursing  employers  and  (2) 
preventing  loss  of  interest  and 
recovering  interest  lost  to  State 
unemployment  funds  due  to  the 
reimbursement  method  under  sections 
3304(a)(6)(B)  and  3309(a)(2),  FUTA. 

Doug  Ross, 

Assistant  Secretary  of  Labor. 

Classification:  UI. 

Correspondence  symbol:  TEURL. 

Date:  August  6, 1993. 

Directive:  Unemployment  Insurance  Program 
Letter  No.  36-93 

To:  All  State  Employment  Security  Agencies 
From:  Barbara  Arm  Farmer,  Administrator  for 
Regional  Management 
Subject:  Training  Under  the  Job  Training 
Partnership  Act  as  “Approved  Training” 
For  Unemployment  Compensation 
Purposes 

Rescissions:  None. 

Expiration  date:  August  31, 1994. 

1.  Purpose.  To  inform  State  Employment 
Security  Agencies  (SESAs)  that  certain 
individuals  participating  in  training  under 
the  Job  Training  Partnership  Act  (JTPA)  are 
considered  to  be  in  approved  training  under 
Section  3304(a)(8),  Federal  Unemployment 
Tax  Act  (FUTA). 

2.  References.  Section  314(f),  JTPA,  as 
amended  by  Section  301  of  P.L.  102-367 
(The  Job  Training  Reform  Amendments  of 
1992),  and  Section  3304(a)(8),  FUTA. 

3.  Background.  Section  3304(a)(8),  FUTA, 
requires,  as  a  condition  for  employers  in  a 
State  to  receive  normal  credit  against  the 
Federal  tax,  that  a  State’s  unemployment 
compensation  (UC)  law  provide  that: 
compensation  shall  not  be  denied  to  an 
individual  for  any  week  because  he  is  in 
training  with  the  approval  of  the  State  agency 
(or  because  of  the  application,  to  any  such 
week  in  training,  of  State  law  provisions 


relating  to  availability  for  work,  active  search 
for  work,  or  refusal  to  accept  work)  •  • 

Title  in,  JTPA,  contains  certain  employment 
and  training  provisions  specifically  related  to 
dislocated  workers.  In  its  original  enactment 
(Public  Law  (P.  L)  97-300),  JTPA  included 
a  provision  which  the  Department  of  Labor 
(Department)  interpreted  as  requiring  that 
acceptance  of  training  under  Title  III,  JTPA, 
was  to  be  considered  approved  training 
imder  Section  3304(a)(8),  FUTA.  The 
reauthorization  of  JTTA  (Pub.  L  99-496)  did 
not  include  a  similar  provision;  however. 
Department  regulations  at  20  CFR  631.4 
(1992)  imposed  such  a  requirement.  The 
recently  enacted  Public  Law  102-367,  the  Job 
Training  Reform  Amendment  of  1992,  again 
included  such  a  provision  related  to 
approved  training  Specifically,  section 
301(2)  of  Public  Law  102-367  added  new 
section  314(f)(2)  to  JTPA.  This  section 
provides: 

An  eligible  dislocated  worker  participating 
in  training  (except  for  on-the-job  training) 
under  this  title  [i.e..  Title  III]  shall  be  deemed 
to  be  in  training  with  the  approval  of  the 
State  agency  for  purposes  of  section 
3304(a)(8)  of  the  Internal  Revenue  Code  of 
1986  [i.e..  Section  3304(a)(8),  FUTA]. 

This  provision  is  implemented  in  regulations 
at  20  CFR  631.4  (57  FR  62004,  62063). 

4.  Discussion.  Section  3304(a)(6),  FUTA, 
requires  a  State  to  allow  an  individual  in  an 
approved  training  course  to  receive  UC  and 
to  prohibit  denial  based  on  State  law 
provisions  relating  to  availability  for  work, 
active  search  for  work,  or  refusal  of  work. 
Ordinarily,  each  State  is  free  to  determine 
whether  training  is  appropriate  for  a 
claimant,  to  establish  the  criteria  for  approval 
of  a  training  course,  and  to  adopt  safeguards 
to  assure  tlmt  the  claimant  is  actually 
attending  approved  training.  Section 
314(f)(2),  JTPA,  however,  preempts  State 
agency  discretion  to  approve  training  in  one 
area.  A  State  must  consider  training  under 
Title  III  of  JTPA  to  be  “approved”  training 
within  the  meaning  of  section  3304(a)(8), 
FUTA. 

This  amendment  to  JTPA  applies  only  to 
those  individuals  actually  participating  in 
training  under  Title  HI,  JTPA.  It  does  not 
apply  to  individuals  who  are  merely 
enrolled,  accepted  in,  or  planning  to  attend 
such  training.  Nor,  by  its  terms,  does  it  apply 
to  on-the-job  training.  States  do,  however, 
have  the  option  of  considering  whether 
individuals  participating  in  training  under 
other  titles  of  JTPA  are  in  “approved” 
training. 

Section  3304(a)(8),  FUTA,  prohibits  the 
denial  of  compensation  to  a  trainee  in  an 
approved  training  course  based  on  State  law 
requirements  relating  to  availability  for  work, 
active  search  for  work,  or  refusal  of  work. 
However,  an  individual  participating  in 
training  imder  Title  HI,  JTPA,  who  does  not 
meet  ofiier  State  UC  eligibility  requirements 
is  not  entitled  to  UC  For  example.  Title  III, 
JTPA,  permits  individuals  who  have 
exhausted  their  compensation  to  participate 
in  training  programs.  These  individuals 
remain  ineligible  for  UC  because  of  State  law 
regarding  exhaustion  of  compensation, 
despite  participation  in  training  under  Title 
III,  JTPA.  Indi^duals  must  satisfy  all  other 
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basic  State  faw  requiiemeats  far  eligibility, 
such  as  establishing  sufficient  qualifying 
wages  or  shoinng  good  cause  far  voluntarily 
leaving  employment.  These  remirements  are 
not  waived  by  any  provision  of  JTPA  or 
FUTA. 

5.  Effective  Date.  Under  section  TOlCa)  of 
Public  Law  102-367,  the  amendments  made 
by  such  act  “shall  take  effect  on  fuly  1, 1993“ 
except  as  otherwise  provided.  Since  no  other 
provision  designates  an  efilsctive  date  for 
section  314(f),  it  is  effective  July  1, 1993. 

6.  Action  Required.  States  should  review 
their  laws  to  assure  that  individuals 
participating  in  training  (except  far  on-the- 
job  training]  under  Title  ID.  JTPA,  are  in 
“approved”  training  under  State  laws. 

7.  Inquiries.  Direct  inquiries  to  the 
appropriate  Regional  Office. 

Classffication;  UI. 

Correspondence  symbol;  TEURL. 

Elate:  September  13, 1993. 

Directive:  Unemployment  Insurance  Program 
Letter  No.  43-93 

To:  All  State  Employment  Security  Agencies 
From:  Barbara  Ann  Parmer,  Administrator  far 
Regional  Management 

Subject:  Optional  Between  and  Within  Terms 
Denial  Provisions  of  Section 
3304(a)(6)(A)  of  the  Federal 
Unemployment  Tax  Act 

Rescissions:  None. 

Expiration  date;  September  30, 1994. 

1.  Purpose.  To  advise  State  employment 
security  agencies  of  the  Department  of 
Labor’s  (“Department”)  new  position 
concerning  the  application  of  the  optional 
between  and  within  t»ms  denial  provisions. 

2.  References.  Section  3304(aK6)(A)  of  the 
Federal  Unemployment  Tax  Act  (FUTA), 
UIPL  No.  18-78,  dated  March  8. 1978:  UIPL 
No.  4-83,  dated  November  15. 1982;  UIPL 
No.  41-83.  dated  September  13, 1983;  UIPL 
No.  30-85,  dated  July  12. 1985,  (50  FR  48274, 
48280);  UIPL  No.  11-86,  dated  January  31. 
1986;  UIPL  No.  15-92,  dated  January  27, 
1992,  (57  FR  7795,  7796);  the  Draft  Language 
and  Commentary  to  Implement  the 
Unemployment  Compensatioa  Amendments 
of  1 976~PJ^  94-566  ("  1 976  Draft  Language’^); 
and  Supplements  1  through  5  to  the  1976 
Draft  Lcmguage. 

3.  Bacl^ound.  Section  3304(a)(6KA), 
FUTA.  requires  each  State  to  pay 
unemployment  compensation  (UQ  based  on 
services  performed  for  certain  governmental 
entities  and  nonprofit  organizations.  UC  is  to 
be  paid  based  on  these  services  “on  the  same 
terms,  and  subject  to  the  same  conditions  as 
compensation  payable  on  the  basis  of  other 
service”  covered  by  the  State  law.  This  is 
commonly  referred  to  as  the  “equal 
treatment”  requirement.  Exceptions  to  the 
equal  treatment  requirement  are  foimd  in  six 
distinct  clauses  of  section  3304(a)(6](A], 
FUTA.  These  provisions  are  commonly 
referred  to  as  ffie  "bebAreen  and  within  terms 
denial”  provisions. 

Some  of  the  between  and  within  terms 
denial  provisions  are  required  as  a  condition 
of  certification  of  State  law  by  the  Secretary 
of  Labor.  Others  are  optional.  The  following 
describes  which  provisions  are  required  and 
which  are  optional: 


Required:  Denial  between  and  within  terms 
based  on  services  performed  in  an 
instructional,  research  or  principal 
administrative  (i.e.,  a  “professional”) 
capacity  for  either  an  educational  Institution 
or  an  educational  service  agency  (ESA). 
(Qauses  (i),  (iii)  and  (iv)  of  Section 
3304(aK6)(A).  FUTA.)  , 

Optional: 

(1)  Denial  between  and  within  terms  based 
on  services  performed  in  other  than  an 
instructional,  research  or  principal 
administrative  (l.e..  a  “nonprofessional”) 
capacity  for  either  an  educ^onal  institution 
or  an  E^.  (Clause  (iij;  clauses  (iii)  and  (iv) 
which  are  made  optkmal  for  nonprofessional 
services  by  clause  (vi),  all  of  section 
3304(a)(6)(A).  FUTA.) 

(2)  Ctoi^  between  and  within  terms  based 
on  services  performed  in  either  a  {nofessional 
or  nonprofessional  capacity  when  the 
services  are  provided  to  or  on  bdialf  of  an 
educational  institution.  (Clause  (v)  of  section 
3304(aM6HA).  FUTA.) 

In  the  past,  the  Department  had  taken  the 
position  that,  if  an  optional  denial  clause  is 
enacted  by  a  State,  it  must  be  applied  equally 
to  all  services  described  in  that  clause.  UIPL 
Na  15-92,  the  Department’s  most  recent 
issuance  on  the  optional  (^uses,  provided 
that  a  State  may  not  apply  the  optional  denial 
to  some  nonprofessional  services  while 
excluding  omer  nonprofessional  services. 
UIPL  No.  15-92  also  restated  the 
Department's  position  that  “if  State  law 
contained  a  provision  implementing  clause 
(v),  it  was  required  to  apply  equally  to  all 
services  described  in  Se<^on  3304(a)(6KA) 
(i)-(iv).”  (Emphasis  in  original.) 

The  Department  has  reconsidered  its 
position  and  concluded  that,  if  a  State  so 
chooses,  an  optional  denial  clause  need  not 
be  applied  to  all  services  described  in  that 
clause.  In  addition,  the  Department  has 
concluded  that  States  have  other  options 
concerning  the  implementation  of  the 
optional  clauses.  This  UIPL  is  issued  to 
provide  the  Department’s  new  position  to  the 
States.  Any  pr^ous  Departmental  position 
conflicting  with  this  new  position  is 
supersede. 

3.  Discussioiu  As  noted  above,  the  between 
and  within  terms  denial  provisions  are 
exceptions  to  the  equal  treatment 
requirement  of  section  3304(aK6)(A).  FUTA. 
The  equal  treatment  requirement  only 
describes  the  relationship  oi  the  services 
required  to  be  covered  by  section 
3304(a)(6)(A),  FUTA,  to  other  services 
covered  by  State  law.  It  does  not  address  how 
exceptions  to  its  requirements  are  to  be 
applied.  Therefore,  the  equal  treatment 
requirement  is  not  relevant  to  this  matter. 

Those  clauses  of  section  3304(a)(6)(A). 
FUTA,  which  provide  for  the  optional 
application  of  the  between  and  within  terms 
denial  all  provide  that  UC  “may  bo  denied.” 
It  is  clear  that  the  denial  contained  in  these 
clauses  is  discretionary.  No  optional  clause 
explicitly  requires  that  all  provisions  of  the 
clause  be  applied. 

Social  legislation  such  as  the  FUTA  is  to 
be  construed  broadly  with  respect  to 
coverage  and  benefits.  Exceptions  to  its 
statutory  remedies  are  to  be  narrowly 
construed.  (See  United  States  v.  Silk,  331 


U.S.  704, 712  (1947).)  Accordingly,  since  the 
denial  provisions  are  exceptions  to  the  broad 
covera^  provisions  of  section  3304(A)(6)(A). 
they  are  ^ven  a  narrow  reading.  The 
narrower  reading  in  this  case  dictates  that  the 
application  of  an  optional  clause  may  be 
lilted  as  to  scope  and/or  time  by  a  State. 

Such  a  reading,  which  permita  a  State  to 
difierentiate  among  services,  or  to  otherwise 
limit  application  of  a  clause,  could  also  result 
in  extending  coverage  to  the  broadest  number 
of  unemployed  persons,  thereby 
accomplishing  the  basic  purpose  of  the 
coverage  requirements  of  section 
3304(aK6)(A},  FUTA.  That  is  because  States 
could  choose  to  not  apply  the  optional 
provisions  to  those  services  performed  by 
classes  of  wmkers  more  deeply  afiected  ^ 
tmemployment 

This  diiMnission  also  indicates  that  an 
optkmal  denial  clause  is  not  to  be  treated  as 
an  absolute  which  the  States  must  Implement 
in  its  entirety,  but  instead  as  a  ceiling  beyond 
which  a  State  may  not  go  without  violating 
the  equal  treatmmt  requirement  of  section 
3304(aK6MA),  FUTA;  a  lesser  applicaticm  is 
possible.  'This  approach  has  previously  been 
followed  by  the  Department  where  a 
“reasonable  assurance”  was  required  if  a 
State  implemented  an  optional  clause.  As 
was  also  noted  in  UIPL  Na  15-92: 

States  do  have  the  option  of  adopting  a 
more  restrictive  test  thiui  the  “reasonable 
assurance”  test  for  nonprofessional  services. 
For  example,  instead  of  requiring  the 
reasonable  assurance  requirement  as 
specified  under  clause  (ii).  the  State  law  may 
include  a  provision  requiring  a  contract  to 
return  to  work  in  the  next  year  m  term. 

Applying  this  concept  to  the  optional 
denid  dauses,  States  are  henceforth  granted 
discretion  to  apply  any  optional  claiise  to 
some  or  all  of  the  classes  of  services 
described  in  that  clause.  The  term  “classes  of 
services”  pertains  to  services  performed  as, 
for  example,  a  custodian,  cafeteria  worker, 
bus  driver,  clerical  worker  or  other 
nonprofessional  dass.  Similarly,  States  may 
also  limit  the  time  period  to  wUch  the 
optional  clauses  apply. 

Once  a  State  elects  to  limit  the  application 
of  a  clause,  the  limitation  must  be  imiformfy 
applied  thnmghout  the  State.  A  State  may 
not,  for  example,  treat  services  performed  for 
one  school  district  diSsrently  than  SOTvices 
performed  in  another  school  district  or  treat 
services  perframed  in  a  nonprofit  educational 
Institution  difierently  from  services 
performed  in  a  public  educational 
institution.  This  is  because  the  denial  dauses 
refer  explidtly  to  “services”  and  certain 
periods  of  time,  thereby  providing  a  basis  for 
providing  the  States  the  option  to  limit  the 
provisions  of  an  optioiuil  denial  dause  to 
particular  classes  of  services  or  periods  of 
time.  There  is  no  similar  reference  in  the 
statute  to  schools,  school  districts  or  other 
geographical  and  political  subdivisions  and, 
therefore,  no  basis  for  allowing  disparate 
treatment  of  such  geographical  or  political 
subdivisions. 

4.  Interpretation  and  Application.  The 
dauses  of  Section  3304(a)(6)(A),  FUTA, 
relating  to  the  optional  application  of  the 
between  and  within  terms  denials  to 
"nonprofessional”  services  are  interpreted  as 
follows: 
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An  optional  clause  represents  an  exception 
to  the  equal  treatment  requirement  beyond 
which  a  State  may  not  go.  However,  States 
may  limit  the  application  of  the  clause  in  the 
following  situations,  provided  the  limitation 
is  applied  uniformly  throughout  the  State: 

(1)  Clause  (ii)(I)  may  be  applied  to  some  or 
all  of  the  classes  of  services  described  in  that 
clause.  The  term  "clauses  of  services" 
pertains  to  services  performed  as,  for 
example,  a  custodian,  cafeteria  worker,  bus 
driver,  clerical  worker  or  other 
nonprofessional  class. 

(2)  A  more  restrictive  test  than  the 
"reasonable  assurance"  test  required  under 
the  Department’s  interpretation  of  that  term 
may  be  adopted. 

(3)  The  denial  period  may  be  limited  to  a 
shorter  period  than  the  period  specified  in 
clause  (ii)(I),  and  the  denial  period  may  be 
applied  only  to  selected  vacation  periods  or 
holiday  recesses  specified  in  clause  (iii). 

5.  Action  Required.  State  Administrators 
should  provide  this  information  to 
appropriate  staff. 

6.  Inquiries.  Inquiries  should  be  directed  to 
the  appropriate  Ri^ional  Office. 
Classification:  Ul/FIJTA. 

Correspondence  Symbol:  TEURL. 

Directive:  Unemployment  Insurance  Program 

Letter  No.  44-93 

To:  All  State  Employment  Security  Agencies 
From:  Barbara  Aim  Farmer,  Administrator  for 
Regional  Management 

Subject:  Sections  3304(a)(6)(B)  and  3309(a)(2) 
of  the  Federal  Unemployment  Tax  Act 
Relating  to  Liabilities  of  Reimbursing 
Emplojrers 

Rescissions:  None. 

Expiration  Date:  September  30, 1994. 

1.  Purpose.  To  advise  States  of  the 
Department  of  Labor’s  position  regarding 
State  options  concerning  (1)  establishing 
collective  liability  for  reimbursing  employers 
and  (2)  preventing  loss  of  interest  and 
recovering  interest  lost  to  State 
unemployment  funds  due  to  the 
reimbursement  method. 

2.  References.  Sections  3304(a)(6)(B)  and 
3309(a)(2)  of  the  Federal  Unemployment  Tax 
Act  (FUTA):  Unemployment  Insurance 
Propmn  letter  (UIPL)  No.  21-80  dated 
February  29, 1989,  UIPL  No.  14-86  dated 
February  6, 1986;  and  the  Draft  Legislation  to 
Implement  the  Employment  Security 
Amendments  of  1970  .  -  .  H.R.  14705  ("1970 
Draft  Legislation”). 

3.  Background.  Section  3304(a)(6)(B), 
FUTA,  requires  that  nonprofit  organizations 
described  in  section  501(c)(3)  of  die  Internal 
Revenue  Code  and  all  State  and  local 
governmental  entities  must  be  liable  for 
contributions  imder  State  law.  However,  this 
section  also  provides  that  these  entities  must 
be  given,  under  State  law,  the  option  of 
electing  to  make  payments  in  lieu  of 
contributions  (i.e.,  reimbursements)  as  the 
method  of  financing  their  liability  for 
unemployment  compensation  (UQ  costs,  on 
the  buis  set  forth  in  section  3309(a)(2), 
FUTA.  Section  3309(a)(2),  FUTA,  provides 
that: 

(2)  The  State  law  shall  provide  that  a 
governmental  entity  or  any  other 
organization  (or  group  of  governmental 


entities  or  other  organizations)  which,  but  for 
the  requirements  of  this  paragraph,  would  be 
liable  for  contributions  with  respect  to 
service  to  which  paragraph  (1)  applies  may 
elect,  for  such  minimum  period  and  at  such 
time  as  may  be  provided  by  State  law,  to  pay 
(in  lieu  of  such  contributions)  into  the  State 
unemployment  fund  amounts  equal  to  the 
amounts  of  compensation  attributable  under 
the  State  law  to  such  service.  The  State  law 
may  provide  safeguards  to  ensure  that 
governmental  entities  or  other  organizations 
so  electing  will  make  the  payments  required 
imder  such  elections. 

Initially,  the  Department  of  Labor  took  the 
position  foat  Section  3309(a)(2)  required 
reimbursing  employers  to  reimburse  all  UC 
costs  based  on  services  performed  for  these 
employers.  This  position  was  modified  by 
the  Secretary  of  ^bor  in  a  1979  conformity 
proceeding  involving  the  States  of  Delaware, 
New  Jersey  and  New  York.  Specifically,  the 
Secretary  found  that  whether  the  UC  paid  out 
is  attributable  to  service  in  the  employ  of  a 
reimbursing  employer  (and,  therefore, 
whether  the  UC  costs  must  be  reimbursed  by 
that  employer)  is  to  be  determined  under 
provisions  of  State  UC  laws  which 
reasonably  interpret  and  implement  Section 
3309(a)(2),  FUTA. 

UIPL  No.  21-80,  dated  February  29, 1980, 
transmitted  this  decision  of  the  Secretary  to 
the  States  and  provided  guidance  on  the 
application  of  the  decision.  One  of  the  effects 
of  the  Secretary's  decision  was  that  there  was 
now  the  possibility  of  large  amounts  of 
unrecovered  UC  costs  when  costs  were  not 
attributed  to  a  particular  reimbursing 
employer.  As  a  result,  UIPL  No.  21-80 
discussed  the  establishment  of  "collective 
liability"  for  reimbursing  employers.  UIPL 
No.  21-80,  in  relevant  part,  provided  that  the 
States  should  be  aware  of: 

a.  (their]  responsibility  for  assuring  that 
reimbursing  employers  pay  a  fair  share  of 
their  benefit  costs.  As  a  means  of  doing  so, 
the  States  may  wish  to  adopt  a  principle 
whereby  benefits  are  attributed  to  service  in 
the  employ  of  reimbursing  employers 
collectively  when,  under  specified 
conditions,  they  are  not  attributable  to 
service  in  the  employ  of  a  particular 
reimbursing  employer.  The  collective 
liability  may  be  discharged  by  requiring  (or 
allowing,  if  optional)  reimbursing  employers 
to  pay,  at  specified  times  and  at  specified 
rates,  amounts  attributed  collectively.  If  the 
allocation  of  individual  amoimts  due  to 
discharge  a  collective  liability  should  place 
ujpon  a  reimbursing  employer  a  larger 
obligation  that  [sic]  it  would  have  had  as  a 
contributing  employer,  such  an  obligation  is 
not  inconsistent  with  the  reimbursement 
option.  That  is  a  risk  inherent  in  election  of 
such  an  option. 

In  recent  years,  the  Department  has  learned 
that  not  all  States  are  aware  of  the  option  of 
establishing  collective  liability.  As  a  result. 
State  unemployment  funds  are  sometimes 
incurring  substantial  losses. 

This  UIPL  expands  on  the  guidance 
provided  in  UIPL  21-80  concerning  the 
establishment  of  collective  liability.  It  also  - 
addresses  the  prevention  of  loss  of  interest 
and  recovering  interest  lost  due  to  the 
reimbursement  method. 


4.  Uability  for  Unrecovered  UC  Costs. 

a.  Establishment  of  Collective  Liability.  As 
noted  above,  UIPL  21-80  gave  States  the 
option  of  establishing  "collective  liability”  in 
order  to  assure  that  reimbursing  employers 
pay  a  foir  share  of  imrecovered  UC  costs. 

'This  principle  was  based  on  Section 
3309(a)(2),  FUTA.  The  words  "compensation 
attributable"  as  used  in  section  3309(a)(2), 
FUTA,  permit  States  to  include  the 
employer’s  share  of  all  UC  costs  not 
recovered  through  reimbursements,  as  well 
as  those  benefits  specifically  attributable  to 
service  for  that  employer.  Although  nothing 
in  Federal  law  prohibits  contributory 
employers  fit>m  subsidizing  reimbursing 
employers,  this  broad  reading  of  Section 
3309(a)(2),  FUTA,  permits  States  to  take  steps 
to  minimize  such  subsidizing,  thereby 
preventing  a  drain  on  State  unemployment 
funds.  This  would  be  accomplished  by 
permitting  States  to  require  that  all 
reimbursing  employers  bear  their  fair  share  of 
the  costs  of  UC  See  UIPL  No.  21-80. 

Collective  liability  may  be  discharged  by 
requiring  reimbursing  employers  to  pay,  at 
specified  times  and  at  specified  rates, 
amounts  attributed  collectively  through 
establishment  of  a  separate  payment.  As 
noted  in  UIPL  No.  21-80,  if  the  allocation  of 
individual  amoimts  due  to  discharge  a 
collective  liability  places  a  larger  obligation 
upon  a  reimbursing  employer  than  it  would 
have  had  as  a  contributing  employer,  this 
obligation  is  a  risk  inherent  in  electing  the 
reimbursement  option. 

Any  payments  established  to  discharge  the 
collective  liability  required  of  reimbursing 
employers  must  not  exceed  the  actual 
amount  of  collective  liability  for  such 
employers.  Collective  liability  may  be  up  to 
one  himdred  percent  of  unreimbursed  UC 
costs,  but  reimbursing  employers  may  not  be 
singled  out  and  required  to  pay  more  than 
one  hundred  percent  of  UC  costs  as  this 
would  discourage  employers  from  electing 
the  reimbursing  option.  Such  action  would 
be  contrary  to  Section  3309(a)(2),  FUTA. 

b.  Payments  I^m  Contributing  and 
Reimbursing  Employers.  Collective  liability 
may  also  be  discharged  through  socializing 
unrecovered  UC  costs  among  all  employers, 
without  regard  to  whether  the  employer  was 
a  contributing  or  reimbursing  employer. 
Since,  in  this  case,  a  uniform  rate  would  be 
applied  to  both  contributing  and  reimbursing 
employers,  reimbursing  employers  would  not 
be  singled  out  and  there  would  be  no  conflict 
with  section  3309(a),  FUTA,  when: 

(1)  Provision  of  State  law  relating  to 
charging  of  reimbursing  emplo}rers  are  either 
the  same  as  they  are  for  contributing 
employer  or  serve  to  decrease  the  liability  of 
reimbursing  employers  when  compared  to 
contributing  emplo3rers;  and 

(2)  Unrecovered  UC  costs,  as  a  percentage 
of  total  UC  costs,  are  not  greater  for 
contributing  than  reimbursing  employers. 

If  either  of  these  two  conditions  is  not  met, 
reimbursing  employers  would  improperly 
subsidize  the  contributing  employer’s 
unrecovered  UC  costs.  In  the  event  a  State 
chooses  this  imiform  payment  method,  the 
Department  will  require  the  State  to 
demonstrate  that  the  above  two  conditions 
are  met. 
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c.  Distinctions  between  Reimbursing 
Employers.  Just  as  contributing  employers 
need  not  subsidize  reimbursing  employers, 
reimbursing  employers  with  o^y  small 
amounts  of  unrecovered  UC  costs  need  not 
subsidize  reimbursing  employers  with  large 
amounts  of  unrecovered  costs.  Therefore, 
States  may  distinguish  among  groups  of 
reimbursing  employers  on  this  basis.  To  be 
acceptable,  any  distinction  must  be  based 
upon  differences  relating  only  to  unrecovered 
UC  costs,  so  that  each  employer  bears  its  foir 
share  of  unrecovered  UC  costs.  For  example, 
a  State  may  assign  one  payment  rate  for 
"high  risk"  employers  based  on  the  total  of 
such  employers’  unrecovered  UC  costs  and 
another  payment  rate  to  "low  risk" 
reimbursing  employers  based  on  the  total  of 
their  unrecovered  UC  costs.  Left  to  the  State 
are  the  number  of  payment  rates  based  on 
"risk"  categories. 

5  Lost  Interest.  Reimbursing  employers 
retain  the  use  of  moneys  between  ^e  time 
the  State  pays  UC  from  its  unemployment 
fund  and  the  employer  reimburses  the  fund. 
During  this  time,  the  unemployment  fund 
loses  interest  it  would  otherwise  have 
earned.  Although  section  3309(a)(2),  FUTA, 
is  silent  on  the  matter  of  interest  loss,  soimd 
cash  management  principles  dictate  that  the 
solvency  of  the  State  imemployment  fund  be 
protected.  States  may,  therefore,  prevent  this 
loss  to  the  unemployment  fund  by  requiring 
either  advance  payments  or  additional 
payments.  '' 

a.  Advance  Payments.  Section  3309(a)(2), 
FUTA,  has  been  interpreted  to  permit  a  State 
to  require  a  reimbursing  employer  to  make 
advance  payments  of  potential  reimbursing 
liability  for  immediate  deposit  into  the 
State’s  unemployment  fund,  based  on  the 
estimated  amount  of  UC  likely  to  be 
attributed  to  the  employer  for  an  upcoming 
period.  In  addition,  the  last  sentence  of 
section  3309(a)(2),  FUTA,  provides  that 
"[t]he  State  law  may  provide  safeguards  to 
ensure  that  governmental  entities  or  other 
organizations  so  electing  will  make  the 
payments  required  under  such  elections.” 
Requiring  payments  in  advance  is  just  such 

a  safegu^.  The  1970  Draft  Legislation,  pages 
76-79  and  98-99  provided  for  the  making  of 
optional  advance  payments. 

Under  this  option,  reimbursing  employers 
may  be  required  to  make  advance  payments 
at  the  beginning  of  a  period  (for  example,  a 
calendar  quarter  or  a  calendar  year)  based 
upon  estimated  UC  costs  that  will  likely  be 
attributable  to  that  employer  during  that 
period.  At  the  end  of  the  period,  the  advance 
payment  is  reconciled  with  actual  UC 
payments  determined  to  be  attributable  to  the 
employer  for  purposes  of  determining  if  the 
advance  payment  is  too  great  or  too  small, 
and  adjustments  (e.g.,  dibits  toward  future 
advance  payments,  refunds,  or  additional 
payments  received  in  order  to  obtain  full 
reimbursement)  are  then  made  as 
appropriate.  A  somewhat  similar  scheme, 
with  a  requirement  for  an  annual  accoimting 
and  for  authorization  to  collect  unpaid 
balances  and  dispose  of  excessive  payments, 
is  described  in  detail  in  the  1970  iWt 
Legislation,  pages  76-79. 

b.  Additional  Payments  for  Lost  Interest. 
Alternatively,  States  may  require  reimbursing 


employers  to  make  additional  payments  to 
the  unemployment  fond  to  cover  any  interest 
lost. 

Under  this  approach.  States  assess  interest 
for  the  period  from  the  date  a  UC  payment 
is  made  to  the  date  the  employer  reimburses 
the  unemployment  fund  for  that  payment.  A 
State  may  determine  this  liability  separately 
for  each  employer  or  for  reimbursing 
employers  as  a  whole.  In  the  latter  case,  an 
identical  payment  rate  would  be  assessed 
each  employer  and  applied  to  the  amoimt  of 
reimb\irsements  made  such  employer.  The 
State  will  need  to  determine  the  period 
between  the  time  UC  is  paid  and 
reimbursement  is  received.  States  may  use 
the  actiial  time  lag  or  a  reasonable  estimate 
of  the  time  lag.  For  example,  when  liability 
is  determined  for  reimbursing  employers  as 
a  whole,  the  State  may  estimate  the  average 
time  lag  based  on  a  sample  of  reimbursing 
employers.  Under  this  approach,  employers 
who  reimbuse  promptly  will  subsidize  those 
who  are  delinquent.  To  avoid  this,  a  State 
may  assign  different  payment  rates  based  on 
the  time  lag,  or  a  reasonable  estimate  of  the 
time  lag,  which  applies  to  prompt  or 
delinquent  employers.  For  example, 
employers  who  pay  promptly  may  be 
assigned  one  payment  rate  while  delinquent 
employers  may  be  assigned  a  higher  payment 
rate. 

Reimbursing  employers  may  not  be 
assessed  an  additional  cost  not  related  to  the 
reimbursement  option  as  this  would 
discourage  election  of  the  reimbursement 
option  in  conflict  with  section  3309(a)(2), 
FUTA.  Concerning  additional  interest 
payments,  this  means  that,  ideally,  a  State 
would  not  assess  a  payment  rate  which 
produces  more  revenue  than  the  interest  rate 
that  would  have  been  applicable  had  the 
moneys  remained  in  the  State  imemployment 
fund.  However,  because  the  interest  rate  for 
the  Unemployment  Trust  Fund  (UTF)  is  not 
available  until  after  the  end  of  the  quarter  to 
which  the  rate  pertains,  this  is  impossible.  A 
State  may  instead  use  the  average  rate  of 
earnings  in  the  UTF  for  the  prior  calendar 
year,  for  the  last  quarter  of  the  prior  calendar 
year,  or  for  a  more  recent  quarter. 

6.  Sharable  Benefits.  When  a  State’s 
unemployment  fund  is  reimbursed  for  UC 
costs  by  t^e  Federal  government,  as  in  the 
case  of  sharable  benefits  under  the  Federal- 
State  Extended  Unemployment 
Compensation  Act  of  1970,  as  amended, 
reimbursing  employer  may  be  relieved  of 
liability  to  the  extent  that  the  unemployment 
fund  is  reimbursed  by  the  Federal 
Government.  Refer  to  20  CFR  615.10(b)  and 
also  to  UIPL 14-86,  page  9. 

7.  Action  Required.  Administrators  are 
requested  to  provide  the  above  information  to 
appropriate  staff. 

8.  Inquiries.  Direct  inquiries  to  the 
appropriate  Regional  Office. 

[FR  Doc  93-24877  Filed  10-8-93;  8:45  am] 
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Attestations  Filed  by  Facilities  Using 
Nonimmigrant  Aliens  as  Registered 
Nurses 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
emplojdng  nonimmigrant  alien  nurses. 
These  organizations  have  attestations  on 
file  with  DOL  for  that  pvurpose. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer’s 
attestation  may  do  so  at  the  employer’s 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N4456,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility’s  activities  imder 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  'The  address  of  such  offices  are 
fmmd  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Department  of  Labor,  room  S3502,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  Attestation  Process:  Chief, 
Division  of  Foreign  Labor  Certifications, 
U.S.  Employment  Service.  Telephone: 
202-219-5263  (this  is  not  a  toll-free 
number). 

Regar^g  the  Complaint  Process: 
Questions  regarding  the  complaint 
process  for  the  H-lA  nurse  attestation 
program  shall  be  made  to  the  Chief, 
Farm  Labor  Program,  Wage  and  Hour 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-firee  number). 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  fodlity 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
tal^g  significant  steps  to  develop, 
recruit  and  retain  Linited  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
niirses  will  not  adversely  affsct  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility’s 
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attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  ^rvice  will  consider  the 
facility’s  H-lA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  Unit^  States.  26  U.S.C. 
1101(a)(15)(H)(i)(a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  Part 
655  and  20  CFR  Part  504,  55  FR  50500 
(December  6, 1990).  ‘The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  655.310(c),  is  publishing  the 
following  list  of  fecdlities  which  have 
submitted  attestations  which  have  been 
accepted  for  fili^. 

The  list  of  &ciuties  is  published  so 
that  U.S.  registered  nurses,  and  other 


persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  register^  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required 
to  make  the  attestation  and 
documentation,  the  facility  is  required 
to  make  the  attestation  and 
documentation  available.  Telephone 
numbers  of  the  facilities’  chief  executive 
officers  also  are  fisted,  to  aid  public 
inquiries.  In  addition,  attestations  and 
supporting  short  explanatory  statements 
(but  not  the  full  supporting 
documentation)  are  available  for 


inspection  at  the  address  for  the 
Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility’s  activities  imder  that 
attestation,  such  complaint  must  be 
filed  at  the  address  for  the  Wage  and 
Horn  Division  of  the  Emplojnnent 
Standards  Administration  set  forth  in 
the  ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  DC.  this  4th  day  of 
October  1993. 

Robert  A.  Schaerfl, 

Director,  United  States  Employment  Service. 
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CEO— Name/facility  name/address 


Mr.  Robert  F.  Thailmann,  Central  Arizona  Medical  Ctr.,  450  West  Adamsville  Road,  Florence  85232,  602-868-5841 

Mr.  Robert  F.  Theilmann,  Casa  Grande  Regional  Medical  Ctr.,  Casa  Grande  85222,  602-426-6300  . . . 

Sr.  Elizabeth  Joseph  Keaveney,  St.  Francis  Medical  Ctr.,  3630  East  Imperial  Highway,  Lynwood  90262,  310-603- 
6930. 

Gene  BurlesorVTess  Mohr,  Tarzana  Rehabilitation  Center,  5650  Reseda  Boulevard,  Tarzana  91356, 618-881-4261 

Mr.  Steven  Mattachlone,  Orthopaedic  Hospital,  2400  S.  Flower  Street  Los  Angeles  90007,  213-742-1114  . 

Bernard  F.  Hyatt,  Bonnie  Brae  Convalescent  Hosp.,  420  South  Bonnie  Brae  Street.  Los  Angeles  90057,  213-483- 
8144. 

Ms.  Jean  R.  Murphy,  CSM  Home  Health  Services,  Inc.,  1562  Wilshira  Blvd.,  Los  Angeles  90010,  213-380-2259  ..iT 
Ms.  Marietta  Subbert  Unicare  Health  Services,  3400  W.  6th  Street  suite  303,  Los  Angeles  90020,  213-365-9470  . 

Mr.  Cory  Glad,  Pailcview  Care  Ctr.,  Walker  Management  Delano  93215,  916-742-731 1  . . . 

Mr.  Cory  Qiad,  Terrace  Care  Ctr.,  Walker  Management  Delano  93215, 916-671-0550  . 

Mr.  Cory  Glad,  Lorel  Wciy  Care  Ctr.,  Walker  Management  Delano  93215,  916-674-9140  . 

Mr.  Ferny  Sar^,  Menlo  Place,  16221-23  Menlo  Avenue.  Gardena  90247,  310-329-6853 . 

Mr.  Raytnond  N.  Smith,  Community  Hospital  of  Gardena,  Gardena  Physickns  Hospital,  Inc.,  Gardena  90247,  310- 
768-2267. 

Mr.  Nemesio  Mabini,  Jr.,  Dial  4  Care  Home  Health  Senrices,  Inc.,  San  Gabriel  91776,  818-451-6699  . 

Mr.  SdofTTon  Goldner,  GoWenstate  Manor  Conv.  Hospital,  Bakersfield  93301, 605-327-7667  . 

Mr.  Solomon  Goldner,  San  Joaquin  Care  Center,  Goldenstate  Palms  Inc.,  Bfrirersfieid  93305,  805-872-2324  . 

Mr.  Attwrt  E.  Ebuen,  Exproeerv  Unlimited,  550  East  8th  Street  National  City  91950,  619-477-2477  . 

Mr.  Solomon  Goldner,  Parkview  Real  Conv.  Hospital.  Rosemead  Sanitarium,  Inc.,  Bakersfieid  93309,  805-327- 
7107. 

Mr.  Charles  S.  Ricks,  White  Memorial  Med.  Ctr.,  1720  Brook^  Avenue,  Loe  Angeles  90033,  213-268-5000  . 

Mr.  Harold  L  Stewart  Bay  St  George  Care  Center,  Begonia  &  Hl-Way  98,  Eas^oint  32328,  904-670-8571  . 

Mr.  Richard  Ninis,  Sunshine  Village  Nursing  Home,  Inc.,  Pinellas  Park  34666,  813-541-7515  . 

Mr.  Harold  L  Stewart,  Bay  St.  Joseph  Care  Center,  220  9th  Street  Port  St  Joe  32456,  904-229-8244  . 

Mr.  Haold  L.  Stewart  Aptfachicola  Hecdth  Care  Ctr.,  150  10th  Street,  Apalachicola  32320,  904-653-8844  . 

Ms.  Kathleen  T.  DuCasse,  Miami  Heart  Institute  North,  4701  Meridian  Avenue,  Miami  Beach  33140,  305-672-1111 

Mr.  Robert  Meade,  Dade  City  Hospital,  1550  Fort  lOng  Road,  Dade  City  33528,  904-521-1 165  . . 

Mr.  Lance  Anastasio,  Winter  Haven  Hospital,  Inc.,  200  Avenue  F,  NE.,  Winter  Haven  33881,  813-297-1816  . 

Mr.  Anthony  Liuzzo,  University  Nursing  Care  Ctr.,  Irrc.,  GaineevWe  32606,  904-378-6821  . 

Mr.  Dominick  Bianco,  Coral  Gables  Hospital,  3100  Douglas  Road,  Coral  Gables  33134,  305-445-8461  . 

Ms.  Martha  Musino,  Comprehensive  Medical  Senrices,  Inc.,  Miami  33166, 305-477-4701  . . 

Ms.  Ruth  Jordan,  Oak  Manor  VUlage,  3500  Oak  Manor  Lane,  Largo  34644, 618-581-9427  . . . . 

Ms.  Kay  F.  Broman,  Medical  College  of  Georgia  Hospital  &  Clinics,  Augusta  30612,  706-721-3921  . 

Richard  P.  BHrm,  Httlhaven  Rehab,  and  Conval.,  26  Towers  Road,  NE.,  Marietta  30090, 404-422-8913  . 

Richard  P.  Blinn,  Savannah  Convalescent  Center,  815  East  63rd  Stneat  Savannah  31405, 912-352-8615  . . 

Rev.  Frank  Chong,  Waikiki  Ktoalth  Cb.,  277  Ohua  Avenue,  Honolulu  96815, 608-922-4787 . . . 

Mr.  John  Samatas,  Lexington  Heatth  Cwe  Ctr.  of  Lombard,  Inc.,  Lombard  60148, 708-495-1700  . 

Mr.  Joseph  F.  Warner,  Heritage  Mceior  Nursing  and  Conval.  Home  at  ^Mingfield,  Springfield  62702,  217-789-0930 
Mr.  Richard  Schutt,  Rest  Haven  West  Christian  N.C.,  3450  Saratoga  Avenue,  Downers  Grove  60515,  708-969- 
2900. 

Mr.  Joseph  F.  Warner,  Heritage  Manor  Nursing  and  Conval.  Home  at  HormeL  Normal  61761, 309-452-7468  . 

Mr.  John  Samatas,  Lexington  Heatth  Care  Ctr.  of  Bloonningdala,  4nc..  Bkx)nrringdale  80106,- 708-495-1700  . 

Mr.  John  Samatas,  Lexinglon  Health  Care  Ctr.  of  Schaumburg,  Inc.,  Schaumburg  60193, 708-495-1700  . . . 

Mr.  Marvin  Mermelstein,  Central  Nursing  Home,  Inc.,  2450  North  Central  Avenue,  CNcago  60639, 312-689-1333  .. 

Mr.  Philip  S.  Deleon,  Jr.,  The  Abington  of  Glenview,  3901  Glenview  Road,  Glenview  60025, 706-729-0000  . 

Mr.  Harold  Ladatroan,  Windeor  Manor  Nursing  and  Rehab.  Ctr.,  Ltd.,  Palos  Hills  60465,  708-598-3460  . 

Mr.  Jes  Colo,  VWaSoaiabiM,  480  North  Waff  Road,  Northiake  60164,  706-662-0040  . 

Mr.  Wayne  SwMoibU,  West  Calcaaieu  Cameron,  701  Bast  Cypress  Street  Sulphur 70664, 616-627-4280 . 


State 

Approval  date 

AZ 

9/8/93 

AZ 

9/20/93 

CA 

9/1/93 

CA 

9/1/93 

CA 

9/8/93 

CA 

9/8/93 

CA 

9/9/93 

CA 

9/13/93 

CA 

9/15/93 

CA 

9/15/93 

CA 

9/15/93 

CA 

9/17/93 

CA 

9/20/93 

CA 

9/24/93 

CA 

9/29/93 

CA 

9/29/93 

CA 

9/29/93 

CA 

9/29/93 

CA 

9/30/93 

FL 

9/7/93 

FL 

9/7/93 

FL 

9/7/93 

FL 

9/8/93 

FL 

9/8/93 

FL 

9/13/93 

FL 

9/20/93 

FL 

9/20/93 

FL 

9/22/93 

«. 

9/29/93 

FL 

9/30/83 

GA 

9/28/93 

QA 

9/30/93 

GA 

9/30/93 

HI 

9/22/93 

tL 

9/1/93 

IL 

9/1/93 

IL 

9/1/93 

tL 

9/1/93 

IL 

9/1/83 

<L 

9/13/83 

IL 

9/13/93 

IL 

9/20/93 

IL 

9/29/93 

IL 

9/30/93 

9/1/93 
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Division  of  Foreign  Labor  Certifications  Approved  Attestations  9/1/93  to  9/30/93— Continued 


CEO— Name/facility  name/address  ;  State  >  Approval  date 


Mr.  Richard  P.  Blinn,  Presentation  Manor  Nursing  Homo.  The  Hillhaven  Corporation.  Brighton  02135,  617-782-  1  MA  1  9/30/93 

8113.  I  I 


Emma  S.  Resumadero,  Total  Healthcare  Resource.  Inc.,  9300  Livingston  Road,  Fort  Washington  20744.  301-248-  i 
9619. 

Mr.  Frank  P.  lacobell.  Hutzel  Hospital.  4707  St.  Antoine.  Detroit  48201,  313-745-7015  . | 

Mr.  G.  Wayne  Schuler,  Madison  General  Hospital,  Highway  16  EasL  C^on  39046,  601-859-1331  . I 

Ms.  Debra  Griffin,  Humphreys  County  Mem.  Hosp.,  P.O.  Box  510,  Betzonl  39032, 601-247-3831  . j 

vloseph  Thomas  Bland,  Montfort  Jones  Memonal  Hospital.  P.O.  Box  677,  Highway  12  West,  Kosciusko  39090,  601-  | 
289-4311.  i 

Mr.  David  Wilson,  Brian  Center  Nursing  Care,  6000  Fayetteville  Rd.,  Durham  27713,  919-544-9021  . | 

Ms.  Frances  L.  Messer,  Northwood  Manor  Nursing  Ctr.,303  E.  Carver  Street,  Durham  27704,  919-471-4558  . 

Mr.  Richard  Hess.  The  Evergreens,  Inc.,  4007  W.  Wendover  Avenue,  Greensboro  27407, 91^292-8620  . 

Mr.  Leslie  Jarema,  Meadowbrook  Terrace  of  North  Raleigh,  Raleigh  27615,  919-878-7772  . 

Ms.  Crystal  Sims,  Brian  Center  Nursing  Care,  520  Valley  Street  Statesville  28677, 704-673-0517  . 

Mr.  Nolan  G.  Brown,  Louisburg  Nursing  Ctr.,  Inc.,  P.O.  Box  629,  Louisburg  27549,  919-496-2188  . 

Mr.  Chris  AsmanivFrinch,  Regent  Care  Center,  50  Polifly  Road,  Hackensack  07601,  201-646-1166  . 

Ms.  Nadine  Sibila,  Eastern  Shore  Nursing  and  Convalescent  Ctr.,  Cape  May  Court  House  08210,  609-465-2260  ... 

Ms.  Dana  K.  Barnett  Union  County  General  Hospital,  301  Harding  Street  Qayton  88415,  505-374-2585  . 

Mr.  H.W.  Handy,  Mountain  Shadows  Nursing  &  Rehab.  Ctr.,  Las  Cmces  88005,  505-523-4573  . 

Mr.  Paul  Baine,  H-B  Management  Services  Corp.,  1072  Grand  Concourse,  Bronx  10456,  718-681-4000  . 

Mr.  W.  Richard  Zacher,  Manhattan  Manor,  300  Manhattan  Avenue,  Buffalo  14214, 716-838-5460  . 

Mr.  Renata  Wack,  Kirby  Forensic  Psychiatric  Ctr.,  New  York  10035,  212-427-9003  . 

Ms.  Juliana  Santos  Sison,  OrvCalt  Staffing,  Inc.,  55  West  47th  Street  New  York  10036,  212-398-9558  . 

Ms.  Celia  Strow,  The  Grace  Plaza  of  Great  Neck,  Inc.,  Great  Neck  11021,  516-466-3001  . 

Mr.  Richard  L.  Petrillo,  The  Mount  Vernon  Hospital,  12  North  Seventh  Ave.,  Mount  Vernon  10550,  914-664-8000  ... 
Mr.  Bruce  Feldman,  Home  Health  Corp.  of  America,  2101  Brandywine  Street  Philadelphia  19130,  215-568-2715  ... 

Mr.  Harold  Hunter,  Jr..  Williamsburg  County  Memonal  Hospital,  Kingstree  29^6,  803-354-9661  . 

Ron  Frizzell,  Healthcare  Resources,  Inc.,  ^50  Thoroughbred  Lane,  suite  C,  Brentwood  37027,  615-377-9140  . | 

Mr.  Stephen  C.  Reynolds,  Baptist  Memorial  Hospital,  Employment  Services,  Memphis  38146,  901-227-5090  . 

Mr.  H.  Thomas  Nichols,  Jr.,  Vintage  Health  Resources,  Inc.,  2032  Exeter  Road,  Germantown  38138,  901-757- 
8899. 

Mr.  Luis  G.  Silva,  AMI  Park  Place  Medical  Ctr.,  AMI  Hospitals  of  Texas,  LTD,  Port  Arthur  77642,  409-983-4951  . 

Mr.  Luis  G.  SHva,  AMI  Mid  Jefferson  Hospital,  AMI  Hospitals  of  Texas  Ltd.,  Nederland  77627, 409-985-0303  . | 

Sister  Gretchen  Kunz,  St.  Joseph  Hospital  &  Health  Center,  Bryan  77802,  409-776-2515  . j 

Mr.  William  Bums,  HCA  Rio  Grande  Regional  Hospital,  101  E.  Ridge  Road,  McAllen  78503,  210-632-6000  . 

Mr.  William  A.  Gregory,  Diagrxjstic  Center  Hospital,  6447  Main,  Houston  77030,  713-790-0790 . 

Art  Layne,  Brownwood  Regional  Hospital,  P.O.  Box  760,  Brownwood  76804,  915-646-8541  . 

Mr.  Robert  W.  Vanderveer,  Kruipp  Medical  Center,  1401  East  Eighth,  Weslaco  78596,  210-968-8567  . 

Mr.  Harvey  L.  Fishers,  Navarro  Regional  Hospital,  3201  W.  Highway  22,  Corsicana  75110,  903-872-4861  . 

Mr.‘ Jeffrey  E.  Hausler,  Wichita  General  Service  Corporaton,  Wichita  Falls  76301,  817-761-8291  . 

Mr.  Antony  Bunker,  St  Paul  Medical  Ctr.,  5909  Harry  Hines  Blvd.,  Dallas  75235,  800-388-2723 . | 

Mr.  Hector  Hernandez,  Doctors  Hospital  of  Laredo,  Ltd.,  Laredo  78041, 210-723-1131  . ; 

Mr.  Arron  Jewell,  Pleasant  Star  Manor,  2700  Pleasanton  Road,  San  Aritonio  78221,  512-924-8183  . 

Mr.  Art  Gonzales,  St  Joseph’s  Hospital,  1401  South  Main  St,  Fort  Worth  76104,  817-347-1417  . 

Mr.  Charles  V.  Rice.  IHS-I,  5160  Parkslone  Drive,  Chantilly  22021,  703-222-3900  . 

Mr.  Scott  Shearin,  Brian  Center  Health,  105  Clonce  Street  Weber  City  24290,  703-386-9444  . 

Mr.  Rick  Glanz,  Lauretwood  Care  Center,  150  102nd  Avenue  SE.,  Bellevue  98004,  206-454-6166  . 

Mr.  Rob  Weinsten,  Regency  at  Puyallup  Rehab.  Ct,  909  Meridian  South,  Puyallup  98371,  206-845-6631  . . 

Ms.  Loren  Anderson,  LakeieirKl  Medical  Center,  P.O.  Box  1002  Hwy.  NN,  Elkhom  53121, 414-741-2000  . 

Total  attestations;  91 
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[FR  Doc.  93-24950  Filed  10-8-93;  8:45  am) 
BILUNG  CODE  4S10-a0-M 


Occupational  Safety  and  Health 
Administration 

[Docket  No.  NRTL-2-91] 

GTE  TestMark  Laboratories 

AGENCY:  Occuaptional  Safety  and  Health 
Administration,  Department  of  Labor. 

ACTION:  Additioned  comments  on  the 
GTE  TestMark  Laboratories’  application 
for  recognition  as  a  nationally 


recognized  testing  laboratory;  request 
for  30-day  extension. 

SUMMARY:  This  notice  allows  an 
additional  30-day  extension  in  the 
reopening  of  the  record  for  comments 
concerning  whether  GTE  TestMark 
Laboratories  can  meet  the  independence 
requirement  for  recognition  as  a 
nationally  recognized  testing  laboratory 
INRTL)  under  29  CFR  1910.7. 

DATES:  This  extension  allows  additional 
comments  to  be  submitted  by  no  later 
than  November  12, 1993. 

ADDRESSES:  Send  comments  to:  NRTL 
Recognition  Program,  Office  of  Variance 
Determination,  Occupational  Safety  and 


Health  Administration,  U.S.  Department 
of  Labor,  Third  Street  and  Constitution 
Avenue  NW.,  Room  N3653, 

Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry  Woodcock,  Acting  Director, 
Office  of  Variance  Determination,  NRTL 
Recognition  Program,  Occupational 
Safety  and  Health  Administration,  D.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue  NW.,  room  N3653, 
Washington,  DC  20210. 
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SUPPLEMBITARY  MFORMAHON; 

1.  Background 

A  Notice  of  Application  for  the 
recognition  of  GTE  TestMark 
Laboratories  (TML)  for  recognition  as  a 
nationally  recognized  testing  laboratory 
(NRTL)  and  Preliminary  Finding  was 
published  in  the  Federal  Register,  July 
8. 1992  (57  FR  30235).  The  American 
Coimcil  of  Independent  Laboratories, 

Inc.  (AQL),  raised  several  issues 
concerning  the  independence  of  GTE 
TestMark  and  opposed  the  Laboratory’s 
application  for  recognition  (Exhibit  4- 
1).  OSHA’s  request  for  additional 
comments  on  the  independence  issue 
prior  to  determining  TestMark 
Laboratories’  eligibility  fair  recognition 
as  an  NRTL  was  published  in  the 
Federal  Register,  July  13, 1993  (58  FR 
37750). 

In  its  response  dated  August  12, 1993, 
(Ex.  6-1),  the  ACIL  requested  additional 
time  to  more  completely  respond  to 
OSHA’s  request  for  comments.  OSHA 
agrees  that  the  ACIL’s  request  had  merit 
and  is,  therefore,  extending  the 
comment  period. 

Copies  of  the  TML  application,  the 
laboratory  survey  report,  and  all 
comments  submitted  in  response  to 
OSHA’s  request  for  additional 
comments  on  the  independence  issue 
published  in  the  Federal  Register,  July 
13. 1993  (58  FR  37750),  and  a  copy  of 
the  Fedei^  Register,  July  13, 1993  (58 
FR  37750),  (Docket  No.  NRTL-2-91),  are 
available  for  inspection  and  duplication 
at  the  Docket  Office,  Room  N  2634, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  at  the  above  addr^s. 

Authority  And  Signature 

This  document  was  prepared  under 
the  direction  of  David  C.  Bigler,  Acting 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 
It  is  issued  pursuant  to  section  6(b)  of 
the  Occupational  Sedety  and  Health  Act 
of  1970  (29  U.S.C.  655). 

Signed  at  Washington,  DC  this  5th  day  of 
October  1993. 

David  C.  Zeigler, 

Acting  Assistant  Secretory. 

(FR  Doc.  93-24878  Filed  10-8-93;  8:45  am] 
SIUJNQ  CODE  461»-aa-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  5(M24] 

Vogtie  Electric  Generating  Plant,  Unit 
1;  Consideration  of  lesuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  D^ermination, 
and  Opportunity  for  e  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
68,  issued  to  Georgia  Power  Company, 
acting  for  itself.  O^ethorpe  Power 
Corporation,  Municipal  Electric 
Aumority  of  Georgia,  and  Qty  of  Dalton, 
Georgia  (the  licensees),  for  operation  of 
the  Vogtie  Electric  Generating  Plant, 

Unit  1  (the  facility)  located  in  Burke 
County,  Georgia. 

The  proposed  amendment  would  be  a 
one-time  only  revision  to  Technical 
Specification  (TS)  4.6.1.2d,  adding  a 
footnote  that  woidd  extend  the  10  CFR 
part  50,  Appendix  J.  Section  in.D.3, 

Type  C  test  interval,  for  the  Unit  1 
auxiliary  component  cooling  water 
(ACCW)  supply  and  return  containment 
isolation  vedves,  from  24  months  to 
prior  to  entry  to  Mode  4  following  the 
next  outage  requiring  entry  into  Mode  5, 
but  no  later  than  November  1. 1994. 

Georgia  Power  Company  submits  that 
the  proposed  amendment  involves 
exigent  circumstances  in  that  the  24 
month  testing  interval,  as  specified  in 
10  CFR  part  50,  Appendix  J,  Section 
IILD.3.  andTS  4.6.1.2d,  for  the  Unit  1 
ACCW  supply  and  return  contmnment 
isolation  valves,  will  expire  on  October 
28, 1993,  thus  requiring  the  facility  to  be 
shut  down  and  placed  into  Mode  5  prior 
to  October  28, 1993,  in  order  to  perform 
the  Type  C  test  on  the  subject  v^ves. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission’s 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  imder 
exigent  dxcmnstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission’s 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 


margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  change  is  a  one-time 
only  extension  of  the  Type  C  leakage  test 
interval  for  the  Unit  1  ACCW  supply  and 
return  containment  isolation  valves.  As  such, 
it  has  no  effect  on  the  probability  of  any 
accident  previously  evaluated.  Furthermore, 
based  on  the  pest  leakage  test  history  of  these 
valves,  there  is  reasonable  assurance  that 
extending  the  test  interval  to  no  later  than 
NovembCT  1, 1904,  (or  the  next  forced  outage 
that  requires  entry  into  Mode  5)  will  not 
adversely  affect  the  ability  of  these  valves  to 
perform  their  isolation  function.  ThBrefore, 
the  proposed  change  will  not  involve  a 
significant  increase  in  the  consequences  of 
any  accident  previously  evaluated. 

2.  The  proposed  change  will  not  create  the 
possibility  or  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  change  does  not 
change  the  conjuration  or  method  of 
operation  of  any  plant  equipment,  and  no 
new  failure  modes  have  bera  defined  for  any 
plant  system  or  component.  Furthermore,  no 
new  limiting  failure  has  been  identified  as  a 
result  of  the  proposed  change. 

3.  The  propos^  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
There  continues  to  be  reasonable  assurance 
that  the  subject  valves  will  remain  capable  of 
performing  their  isolation  function.  In 
addition,  the  proposed  change  avoids  a  plant 
shutdown  solely  for  the  purpose  of 
performing  T3rpe  C  testing  of  these  valves. 

The  NRC  staff  has  reviewed  the 
licensee’s  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  N^  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circximstances  change 
during  the  notice  period,  such  that 
failiire  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  Ucense 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
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and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occtir  very  infrequently. 

Written  comments  may  be  sulmiitted 
by  mail  to  the  Rules  Review  and 
Directives  Braimh,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  dte 
the  publication  date  and  page  number  of 
the  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building,  7020 
Norfolk  Avenue.  Bethesda,  M^land, 
from  7:30  a.m.  to  4:15  pjn.  Federal 
workdays.  Copies  of  written  cmnments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washindon,  DC  20555. 

The  filing  of  requests  for  hearing  and 
petitions  far  leave  to  intervene  is 
discussed  below. 

By  November  12. 1983,  the  licensee 
may  file  a  reqiiest  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
anv  person  whose  interest  may  be 
afit^ed  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
tor  a  hearing  and  a  petition  for  leave  to 
intervene.  I^uests  for  a  hearing  and  a 
petition  for  leave  to  intervene  s^ll  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings''  in  10 
CFR  part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washin^on,  DC  20555  and  at  the  local 
public  document  room  located  at  Bmdce 
Coimty  Library.  412  Fourth  Street. 
Waynesboro.  Georgia  30830.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Seifety  and  Licensing 
Boa^  vdll  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shoiild  be  permitted 


with  paitiailar  reference  to  the 
folloi^g  factors:  (1)  Hie  nature  of  the 
petitioner's  right  under  the  Act  to  be 
maTle  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  (^er  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  intwest.  'The  petition  should 
also  identify  the  specific  aspectfs)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfe  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  die  first 
prehearing  amference  soieduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  Intervene 
wfoch  must  Include  a  list  of  the 
contentions  wfaidi  are  soij^t  to  be 
litigated  in  the  m^ter.  Eadb  contention 
must  omsist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
opinion  which  support  the  contenfion 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  p^tioner  must  also 
providie  references  to  ffiose  specific 
sources  and  documents  of  v^ch  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet  Contentions  shall  be  limited  to 
matters  within  the  scc^  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intevene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fiiUy  in  the  conduct  of  the 
hearing,  inducting  the  oppeotunity  to 
present  evidence  and  CToss-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  fi^ 
determination  on  the  issue  of  no 


significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  helcL 
If  the  final  determination  is  that  the 
amendment  recpiest  involves  no 
significant  hazards  consideration,  the 
Commissiem  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  recpiest  for  a 
hearing.  Any  heuing  held  would  take 
place  after  issuance  of  the  amendment 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  recpiest  for  a  hearing  or  a  petitlcm 
for  leave  to  Intervene  must  be  filed  with 
the  Secretary  of  the  Commissian,  U.S. 
Nuclear  Re^atory  Commission, 
Washington.  DC  20555,  Attentian: 
Ifocketl^  and  Services  Branch,  or  may 
be  deliveo^  to  the  Commissian's  Pubuc 
Document  Room,  the  Gehnan  Buikting, 
2120  L  Street  NW..  Washington,  DC 
20555,  by  the  above  data.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  tol>l^  telephone 
call  to  Western  Uiiian  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  David  B.  Matthews.  Project 
Director,  Project  Directorate  n-3: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  thepetition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
and  to  Troutman,  Sanders,  600 
Peachtree  Street,  Nations  Bank  Plaza. 
Suite  5200,  Atlanta,  Georgia  30308- 
2216,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  reouests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presidi^  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(I)-<v)  and  2.714(d). 

For  further  det^ls  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  30, 1993, 
which  is  available  for  public  Inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Bmlding,  2120  L 
Street  NW.,  Washington,  DC  20555,  and 
at  the  local  public  document  room. 
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located  at  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  October  1993. 

For  the  Nuclear  Regulatory  Commission. 
C.E.  Carpenter,  Jr., 

Acting  Project  Manager,  Project  Directorate 
11-3  Division  of  Reactor  Projects — I/U,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  93-24969  Filed  10-8-93;  8:45  am] 
BIUJNO  CODE  TSeO-OI-M 


[Doctet  No.  5(M71 

U.S.  Army  Materials  Technology 
Laboratory  (the  U.S.  Army  Materials 
Technology  Laboratory  Research 
Reactor);  Order  Terminating  Amended 
Facility  License 

By  application  dated  October  8, 1991, 
as  supplemented  on  March  16  and 
March  31, 1992,  the  U.S.  Army 
Materials  Technology  Laboratory 
(AMTL  or  the  licensee)  requested  from 
the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission) 
authorization  to  dismantle  and  dispose 
of  the  component  parts  of  the  AMTL 
pool-type  research  reactor  located  in 
Watertown,  Massachusetts.  The  letter  of 
October  8, 1991,  contained  a  request 
that,  upon  completion  of 
decommissioning,  authorization  be 
given  for  termination  of  Amended 
Facility  License  No.  R-65.  A  “Notice  of 
Proposed  Issuance  of  Orders 
Autfrorizing  Disposition  of  Component 
Parts  and  Terminating  Facility  license” 
was  published  in  the  Federal  Register 
on  February  24, 1992  (57  FR  6339).  By 
Order  dated  June  3, 1992  (57  FR  24834), 
the  Commission  authorized  dismantling 
of  the  facility  and  disposition  of 
component  parts  as  proposed  in  the 
decommissioning  plan  of  the  licensee. 
On  Jime  23  and  November  3, 1992,  as 
supplemented  on  November  24, 1992, 
the  licensee  requested  approval  for 
changes  to  the  decommissioning  plan. 
These  changes  to  the  deconunissioning 
plan  were  approved  on  July  16, 1992, 
and  January  21, 1993.  By  letter  dated 
March  30, 1993,  as  supplemented  on 
May  24  and  July  14, 1993,  the  licensee 
submitted  the  final  survey  report  for 
decommissioning  the  AMTL  research 
reactor. 

This  Order  applies  to  the  AMTL 
Reactor  Building  100  and  the  reactor 
yard  at  Watertown.  Building  97  at  the 
AMTL  is  not  covered  by  the  license 
being  terminated  herein.  Building  97  is 
covered  by  NRC  License  No.  20-01010- 
04  (Docket  No.  030-04593),  which  is 
separately  being  considered  for 
termination. 


The  reactor  fuel  has  been  removed 
from  the  core  and  shipped  to  a 
Department  of  Energy  (DOE)  facility. 

The  reactor  facility  has  been  completely 
dismantled  and  all  requirements 
pertaining  to  residual  radioactivity, 
personnel  and  external  radiation 
exposure,  and  fuel  disposition  have 
been  met.  Confirmatory  radiological 
surveys  verified  that  the  facility  met  the 
recommended  regulatory  guidance  for 
release  of  the  facility  for  unrestricted 
use.  Accordingly,  the  Commission  has 
found  that  the  facility  has  been 
dismantled  and  decontaminated 
pursuant  to  the  Commission  Order 
dated  Jime  3, 1992, 6is  supplemented  on 
July  16, 1992,  and  January  21, 1993. 
Satisfactory  disposition  has  been  made 
of  the  component  parts  and  fuel  in 
accordance  with  the  Commission’s 
regulations  in  title  10  of  the  Code  of 
Federal  Regulations,  (10  CFR)  Chapter  I, 
and  in  a  manner  not  inimical  to  the 
common  defense  and  security,  or  to  the 
health  and  safety  of  the  public. 

Therefore,  on  the  basis  of  the 
application  filed  by  the  AMTL,  and 
pursuant  to  Sections  104  and  161  b,  i, 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  in  10  CFR  50.82(f), 
Amended  Facility  License  No.  R-65  is 
terminated  as  of  the  date  of  this  Order. 

In  accordance  with  10  CFR  part  51,  the 
Commission  has  determined  that  the 
issuance  of  this  termination  Order  will 
have  no  significant  impact.  The 
environmental  assessment  was 
published  in  the  Federal  Register  on 
October  4, 1993  (58  FR  51654). 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
termination  of  Amended  Facility 
License  No.  R-65,  dated  October  8, 

1991,  as  supplemented,  (2)  the 
Commission  safety  evaluation  related  to 
the  termination  of  the  license,  (3)  the 
environmental  assessment,  and  (4)  the 
“Notice  of  Proposed  Issuance  of  Orders 
Authorizing  Disposition  of  Component 
Parts  and  Terminating  Facility  License,” 
published  in  the  Federal  Register  on 
February  24, 1992  (57  FR  6339).  Each  of 
these  items  is  available  for  public 
inspection  at  the  Commission  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC  20555. 

Copies  of  items  (2),  (3),  and  (4)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Director,  Division  of 
Operating  Reactor  Support. 

Dated  at  Rockville,  Maryland  this  5th  day 
of  October  1993. 


For  The  Nuclear  Regulatory  Commission. 
Thomas  E.  Murley, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  93-24971  Filed  10-8-93;  8:45  am) 
BILUNQ  CODE  759&-01-M 


[Docket  No.  50-148] 

The  University  of  Kansas,  the 
University  of  Kansas  Research 
Reactor;  Order  Terminating  Facility 
License 

By  application  dated  December  17, 
1990,  the  University  of  Kansas  (UK  or 
the  licensee)  requested  from  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  authorization  to  dismantle 
and  dispose  of  the  component  parts  of 
the  UK  research  reactor  located  in 
Lawrence,  Kansas.  The  letter  of 
December  17, 1990,  contained  a  request 
that,  upon  completion  of 
decommissioning,  authorization  be 
given  for  termination  of  Facility  License 
No.  R-78.  A  “Notice  of  Proposed 
Issuance  of  Orders  Authorizing 
Disposition  of  Component  Parts  and 
Terminating  Facility  License”  was 
published  in  the  Federal  Register  on 
May  9, 1991  (56  FR  16349).  By  Order 
dated  September  19, 1991  (56  FR 
49215),  the  Commission  authorized 
dismantling  of  the  facility  and 
disposition  of  component  parts  as 
proposed  in  the  decommissioning  plan 
of  the  licensee.  By  letter  dated  January 
4, 1993,  the  licensee  submitted  the  final 
report  for  Decommissioning  the  Kansas 
University  training  reactor. 

The  reactor  fuel  has  been  removed 
from  the  core  and  shipped  to  a 
Department  of  Energy  (DOE)  facility. 

The  reactor  facility  has  been  completely 
dismantled  and  all  requirements 
pertaining  to  residual  radioactivity, 
personnel  and  external  radiation 
exposure,  and  fuel  disposition  have 
been  met. 

Confirmatory  radiological  surveys 
verified  that  the  facility  met  the 
recommend  regulatory  guidance  for 
release  of  the  facility  for  unrestricted 
use.  Accordingly,  the  Commission  has 
foimd  that  the  facility  has  been 
dismantled  and  decontaminated 
pursuant  to  the  Commission’s  Order 
dated  September  19, 1991.  Satisfactory 
disposition  has  been  made  of  the 
component  parts  and  fuel  in  accordance 
vdth  the  Commission’s  regulations  in 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  chapter  I,  and  in 
a  manner  not  inimical  to  the  common 
defense  and  secmity,  or  to  the  health 
and  safety  of  the  public.  Therefore,  on 
the  basis  of  the  application  filed  by  the 
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UK  and  pursuant  to  sections  104  and 
161  b,  i,  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  and  in  10  CFR 
S0.82(f),  Facility  License  No.  R-78  is 
terminated  as  of  the  date  of  this  Order. 

In  accordance  with  10  CFR  part  51,  the 
Commission  has  determinea  that  the 
issuance  of  this  termination  order  will 
have  no  significant  impact.  The 
environmental  assessment  was 
pubhshed  in  the  Federal  Register  on 
October  4, 1993  (58  FR  51655). 

For  furtheer  details  with  respect  to  this 
action  see  (1)  the  application  for 
termination  of  Facility  License  No.  R- 
78,  dated  December  17, 1990,  as 
supplemented  on  January  4, 1993,  (2) 
the  Cmnmission's  safety  evaluation 
related  to  the  termination  of  the  license. 

(3)  the  environmental  assessment,  and 

(4)  the  “Notice  of  Proposed  Issuance  of 
Orders  Authorizing  Disposition  of 
Component  Parts  and  Terminating 
Facility  License,”  published  in  the 
Feder^  Register  on  May  9, 1991  (56  FR 
16349).  Eac^  of  these  items  is  available 
for  public  inspection  at  the  Commission 
Public  Dociunent  Room,  2120  L  Street 
NW..  Washington.  DC  20555. 

Copies  of  items  (2),  (3),  and  (4)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Attention:  Director,  Division  of 
Operating  Reactor  Support. 

Dated  at  Rockville,  Maryland  this  October 
5, 1993. 

For  the  Nuclear  Regulatory  Commlssioa 
Thomas  E.  Muiiay, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

IFR  Doc.  93-24970  Filed  10-8-93;  8:45  ami 
BIUMQCOOE  TStO-OI-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Salary  CouncU;  Meeting 

AGENCY:  Ofifice  of  Personnel 
Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  According  to  the  provisions  of 
section  10  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  that  the  twenty-eighth 
meeting  of  the  Federal  Salary  Council 
will  be  held  at  the  time  and  place 
shown  below.  At  the  meeting  the 
Council  will  present  its  views  and 
recommendations  to  the  Pay  Agent  on 
locality-based  comparability  payments 
authorized  by  the  Federal  ^ployees 
Pay  Comparability  Act  of  1990  (I%PCA). 
The  meeting  is  open  to  the  public. 
DATES:  October  28, 1993,  at  9  a.m. 


ADDRESSES:  Office  of  Persimnel 
Management,  1900  E  Street  NW..  room 
5A06A,  Washington,  DC 
FOR  FURTHER  MFOfMATION  CONTACT: 
Ruth  O’Donnell.  Chief,  Salary  Systems 
Division,  Office  of  Personnel 
Management,  1900  E  Street  NW.,  room 
6H31,  Washington.  DC  20415-0001. 
Telephone  number:  (202)  606-2838. 

For  the  President’s  Pay  Agent. 

Lorraine  A.  Green, 

Deputy  Director. 

[FR  Doc.  93-24847  Filed  10-8-93;  8:45  am] 
BILUNO  CODE  (32S-«t-M 


PROSPECTIVE  PAYMENT 
ASSESSMENT  COMMISSION 

Meetings 

Notice  is  hereby  given  of  the  meetings 
of  the  Prospective  Payment  Assessment 
Commission  on  Tuesday  and 
Wednesday.  October  26  and  27, 1993,  at 
the  Madison  Hotel,  15th  &  M  Streets, 
Northwest,  Washington,  DC 
The  Subcommittee  on  Hospital 
Inpatient  Care  will  convene  at  9  a.m. 
Ortober  26, 1993,  in  Executive 
Chambers  1. 2  and  3.  The  Subcommittee 
on  Hospital  Outpatient  and  Other 
Facility  Services  will  convene  in 
Drawing  Rooms  III  and  IV,  also  at  9  a.m. 

The  Full  Commission  will  convene  at 
1:45  p.m.  on  October  26, 1993,  in 
Executive  Chambers  1,  2  and  3,  and  on 
October  27, 1993,  the  meeting  will  begin 
at  8  a.m.  in  the  same  room. 

All  meetings  are  open  to  the  public. 
Donald  A.  Young, 

Executive  Director. 

(FR  Doc.  93-25027  Filed  10-^8-93;  8:45  am] 
BILLINQ  CODE  M2e-BW-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  *2663; 
AmdL6] 

Missouri;  Declaration  of  Disaster  Loan 
Area 

The  above-niimbered  Declaration  is 
hereby  amended,  elective  September 
17, 1993,  to  include  Barton  Coimty  in 
the  State  of  Missoxui  as  a  disaster  area 
as  a  result  of  damages  caused  by  severe 
storms  and  flooding  beginning  on  June 
10, 1993  and  continuing. 

All  counties  contiguous  to  the  above- 
named  primary  county  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
November  15. 1993  and  for  economic 
injury  the  deadline  is  April  11, 1994. 


The  economic  injury  number  for 
Missoxiri  is  793300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  27, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc  93-24870  Piled  10-8-93;  8:45  am] 
BILUNO  CODE  S028-«t-M 


[Declaration  of  Disaster  Loan  Area  #2670; 
Arndt  5] 

North  Dakota;  Declaration  of  Disaster 
Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended,  efiective  September 
21, 1993,  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
Jtme  22, 1993  and  continuing  through 
September  24, 1993  for  all  declared 
cotmties  except  Benson,  Nelson, 
Ramsey,  and  Stutsman.  The  incident 
period  for  these  counties  is  June  22, 
1993  and  continuing. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
November  15, 1993  and  for  economic 
injury  the  deadline  is  April  26, 1994. 

The  economic  inj\iry  number  for 
North  Dakota  is  795500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  27, 1993. 

Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc  93-24872  Filed  10-8-93;  8:45  am] 
BtLUNQ  CODE  S02S-0t-M 


Interest  Rates 

The  interest  rate  on  section  7(a)  Small 
Business  Administration  direct  loans  (as 
amended  by  Pub.  L.  97-35)  and  the  SBA 
share  of  immediate  participation  loans 
is  percent  for  the  fiscal  quarter 
becking  October  1, 1993. 

On  a  quarterly  basis,  the  Small 
Business  Administration  also  publishes 
an  interest  rate  called  the  optional 
“peg”  rate  (13  CTR  122.8-4(d)).  This 
rate  is  a  weighted  average  cost  of  money 
to  the  government  for  maturities  similar 
to  the  average  SBA  loan.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  For 
the  October-December  quarter  of  FY  94, 
this  rate  will  be  5V8  percent 
Charles  R.  Hertzberg, 

Assistant  Administrator  for  Financial 
Assistance. 

[FR  Doc  93-24871  PUed  18-8-93;  8>45  am] 
BUUNQ  CODE  Se2S^-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Rule  on  Application  to 
Impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Minot  International  Airport,  Minot  ND 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Minot 
International  Airport  tmder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Ominibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  November  12, 1993. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Bismarck  Airports 
District  Office,  2000  University  Drive, 
Bismarck,  North  Dakota  58504. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  R.  A. 
Schempp,  Qty  Manager  of  the  City  of 
Minot  at  the  following  address:  City  of 
Minot,  515  2nd  Avenue  Southwest, 
Minot,  North  Dakota  58701. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of  Minot 
under  §  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Irene  Porter,  Manager,  Federal 
Aviation  Administration,  Bismarck 
Airports  District  Office,  2000  University 
Drive,  Bismarck,  North  Dakota  58504, 
(701)  250-4385.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Minot  International  Airport  tmder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Chnnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  September  22, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Minot,  North 
Dakota  was  substantially  complete 


within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  man  December  21, 

1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  October, 
1993 

Proposed  charge  expiration  date: 
October,  1998 

Total  estimated  PFC  revenue: 

$1,569,483 

Brief  description  of  proposed  project(s): 
Projects  to  Impose  and  Use  PFC 

1.  Construct  Vault  and  Standby  Power 
Generator 

2.  Passenger  Facility  Charge  Application 
Costs 

3.  Reconstruct  West  Terminal  Apron — 
Phase  I  &  n 

4.  Reconstruct  Access  Roads  to  West 
Terminal  Area 

5.  Acquire  Snow  Removal  Equipment — 
Runway  Sweeper 

6.  Reconstruct  West  Terminal  Building 
Projects  Only  to  Impose  a  PFC 

7.  Reconstruct  and  Expand  Air  Cargo 
Apron 

8.  Acquire  Land 

9.  Acquire  Snow  Removal  Equipment 

10.  Construct  Parallel  Taxiway  for 
Runway  8/26 

11.  Extend  and  Strengthen  Runway  8/26 

12.  Install  Security  Fence 

13.  Construct  Hangar  Taxiways 

14.  Construct  Service  Road  to  North 
Areas 

15.  Construct  Compass  Rose 

16.  Const.  Service  Rd  to  Air  Carrier 
Apron  and  Cargo  Apron 

17.  Prepare  Airport  Master  Plan 

18.  Reconst.  Rwy  13/31  and  Install 
Porous  Friction  Course 

19.  Install  Runway  Surface  Condition 
Detector  System 

20.  Install  Automated  Weather 
Observing  System  (AWOS). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  to 
be  required  to  collect  PFCs: 
Unscheduled  passenger/charter 
services:  operating  aircraft  with  30  seats 
or  less. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Minot. 


Issued  in  Des  Plaines,  Illinois  on  October 
4, 1993. 

W.  Robert  Billingsley, 

Manager,  Airports  Division,  Great  Lakes 
Region. 

[FR  Doc.  93-24955  Filed  10-8-93;  8:45  am) 
BtLLING  CODE  4ei»-1S-M 


Federal  Transit  Administration 

Environmental  Impact  Statement  on 
the  Selection  and  Construction  of  a 
New  High  Capacity  Transit 
Improvement  In  Clackamas  and 
Multnomah  counties,  OR,  and  Clark 
County,  WA 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA),  Metro  and  C- 
TRAN  hereby  give  notice  that  they 
intend  to  prepare  an  Environmental 
Impact  Statement  (EIS)  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA)  on  a  proposal  to  construct 
a  new  high  capacity  transit 
improvement  in  the  combined 
Milwaukie  and  1-5  North  corridor  from 
Claclcamas  County,  Oregon,  through  the 
Portland  central  business  district  to 
Clark  Coimty,  Washington.  The  local 
cooperating  lead  agencies  for  the  project 
will  be  Metro  and  C-Tran.  The  local 
joint  lead  agencies  will  ensure  that  the 
Environmental  Impact  Statement  (EIS) 
also  satisfies  the  requirements  of  the 
State  of  Washington  Environmental 
Protection  Act  (SEP A)  and  serves  as  the 
EIS  required  by  SEPA.  The  study  will 
initially  evaluate  several  high  capacity 
transit  alternatives,  a  Transportation 
System  Management  (TSM)  alternative, 
a  No-Action  alternative  and  possibly 
new  alternatives  generated  through  the 
scoping  process.  Those  alternatives  that 
are  determined  to  be  the  most  promising 
will  be  evaluated  within  the  EIS. 
Scoping  for  the  initial  study  of  the 
altematiyes  will  be  accomplished 
through  correspondence  with  interested 
persons,  organizations,  and  federal,  state 
and  local  agencies  and  through  three 
public  meetings. 

DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  should  be 
sent  to  Metro  by  November  12, 1993. 
Scoping  Meetings:  Public  scoping 
meetings  will  be  held  on  Tuesday, 
October  26, 1993  at  3  p.m.  and  7  p.m. 
in  the  Oregon  Convention  Center,  and 
on  Wednesday,  October  27, 1993  at  7 
p.m.  at  the  Putnam  High  School 
Cafeteria,  and  on  Thursday,  October  28, 
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1993  at  7  p.m.  in  the  Clark  County 
Public  Utility  District  Community 
Room.  See  ADDRESSES  below. 

ADDRESSES:  Written  comments  on  the 
project  scope  should  be  sent  to  Mr.  Leon 
Skiles,  Project  Manager,  Metro.  600  NE 
Grand,  Portland,  Oregon,  97232. 

Scoping  meetings  will  be  held  at  the 
following  locations: 

1.  Tuesday,  October  26, 1993 — 3  p.m. 
and  7  p.m.,  Oregon  Convention  Center, 
777  NE.  Martin  Luther  King  Jr.  Blvd., 
Portland,  Oregon  97232. 

2.  Wednesoay,  October  27, 1993 — 7 
p.m.,  Putnam  Hi^  School.  49.50  SE. 
Roethe  Road,  Milwaiikie,  Oregon. 

3.  Thursday,  October  28, 1993 — 7 
p.m.,  Clark  County  Public  Utility 
District,  1200  Fort  Vancouver  Way, 
Vancouver,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  Ebersole.  Regional  Administrator, 
Federal  Transit  Administration,  915 
Second  Avenue,  Suite  3142,  Seattle. 
Washington,  98104,  (206)  220-7954,  or 
Mr.  Leon  Skiles,  Project  Manager, 

Metro,  600  NE  Grand,  Portland,  Oregon, 
97232,  (503)  797-1700. 

SUPPLEMENTARY  INFORMATION: 

I.  Scoping 

FTA,  Metro  and  C*Tran  invite 
interested  individuals,  organizations, 
and  federal,  state  and  local  agencies  to 
participate  in  defining  the  alternatives 
that  could  be  evaluate  in  a  local 
screening  process  and  subsequently  in 
the  EIS  and  in  identifying  any 
significant  social,  economic  or 
environmental  issues  related  to  the 
alternatives.  Staff  will  be  present  at  the 
scoping  meetings  to  describe  the 
proposed  scope  of  the  study  using  maps 
and  visual  aids,  a  project  work 
schedule,  opportunities  for  citizen 
involvement,  and  an  estimated  budget. 
Members  of  the  public  and  interested 
Federal,  state,  and  local  agencies  are 
invited  to  comment  on  the  proposed 
scope  of  work,  alternatives  to  ^ 
assessed,  impacts  to  be  analyzed,  and 
evaluation  criteria  to  be  used  to  arrive 
at  a  decision.  Comments  regarding  the 
scope  of  the  study  may  be  made  verbally 
at  the  public  scoping  meetings  or  in 
writing.  See  DATES  and  ADDRESSES 
sections  above  for  locations  and  times. 

n.  Description  of  Study  Area  and 
Project  Need 

The  study  area  is  the  travel  shed  from 
Oregon  City,  Oregon,  through  the 
Portland  central  business  district  into 
Clark  County,  Washington.  The  study 
area  generally  encompasses  1-205 
between  Clackamas  Town  Center  and 
Oregon  City;  McLoughlin  Blvd.  between 
the  Portland  CBD  and  Oregon  City;  1-5 


North  between  the  Portland  CBD  and 
179th  in  Clark  County;  and  SR-500 
between  1-5  and  Vancouver  Mall.  High 
capacity  transit  service  to  the  activity 
centers  of  Oregon  City,  Clackamas  Town 
Center,  Milwaukie  and  Portland,  Oregon 
and  Vancouver,  179th  St.  and 
Vancouver  Mall  in  Washington  will  be 
evaluated.  The  study  is  intended  to 
address  traffic  and  air  quality  problems, 
land  use  goals  and  local  transportation 
policies  by  improving  transit  service  in 
an  area  that  is  experiencing  significant 
population  and  employment  growth. 

m.  Ahematives 

The  alternatives  proposed  for  initial 
evaluation  include:  No- Action,  which 
means  no  high  capacity  transit 
improvements  would  1^  built  in  the 
study  area,  and  a  variety  of  build 
alternatives,  including  expanded  bus 
service,  busways  and  light  rail  transit. 
The  build  alternatives  include  several 
termini  and  alignment  options.  Prior  to 
initiation  of  the  EIS,  the  study  will 
perform  an  analysis  on  the  alternatives 
in  order  to  screen  out  all  but  the  most 
promising  alternatives.  The  EIS  will  be 
written  on  and  analyze  only  the  most 
promising  alternatives. 

rv.  Probable  Effects 

FTA  and  the  local  cooperating 
agencies  plan  to  evaluate  in  the  EIS  all 
significant  social,  economic,  and 
environmental  impacts  of  the 
alternatives  that  are  determined  to  be 
the  most  promising  following  an 
extensive  public  involvement  and  local 
screening  process.  Among  the  primary 
issues  that  will  be  addressed  in  the  EIS 
are  the  expected  impact  on  transit 
ridership,  the  capitd  outlays  needed  to 
construct  the  project,  and  ^e  financial 
impacts  on  the  fimding  agencies. 
Environmental  and  social  impacts 
proposed  for  analysis  in  the  QS  include 
land  use  impacts,  neighborhood 
impacts,  traffic  impacts,  visual  impacts, 
impacts  on  historical  and  cultural 
resources,  air  quality  impacts,  and  noise 
and  vibration  impacts.  Impacts  on 
natural  areas,  rare  and  endangered 
species,  water  quality,  ground  water, 
and  geologic  forms  will  also  be  covered 
in  the  EIS.  Measures  to  mitigate 
significant  adverse  impacts  will  be 
explored. 

V.  FTA  Procedures 

In  accordance  with  the  Federal 
Transit  Act.  as  amended,  and  FTA 
policy,  the  Draft  EIS  will  be  prepared  in 
conjunction  with  an  Ahematives 
Analysis,  and  the  Final  EIS  in 
conjunction  with  Preliminary 
Engineering.  After  its  publication,  the 
Draft  EIS  will  be  available  for  public 


and  agency  review  and  comment,  and  a 
public  hearing  will  be  held.  On  the  basis 
of  the  Draft  EIS  and  the  comments 
received,  Metro  will  select  a  locally 
preferred  alternative  and  seek  approval 
from  FTA  to  continue  with  Preliminary 
Engineering  and  preparation  of  the  Final 
EIS. 

Issued  on;  October  5, 1993. 

Terry  Ebersole, 

Regional  Administiator. 

(FR  Doc.  93-24857  Filed  10-8-93;  8:45  am] 
Btuma  cooc  4eio-s7-u 

Transfer  of  Federally  Assisted  Land  or 
Facility 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  intent  to  transfer 
Federally  assisted  land  or  facility. 

SUMMARY:  The  Federal  Transit  Act,  as 
amended  (FT  Act),  permits  the 
Administrator  of  the  Federal  Transit 
Administration  (FTA)  to  authorize  a 
recipient  of  FTA  funds  to  transfer  land 
or  a  facility  to  a  public  body  for  any 
public  purpose  with  no  further 
obligation  to  the  Federal  Government  if, 
among  other  things,  no  Federal  agency 
is  interested  in  acquiring  the  asset  for 
Federal  use.  Accordingly,  FTA  is 
issuing  this  Notice  to  ad\^  Federal 
agencies  that  the  Santa  Clara  County 
Transit  District  intends  to  transfer  real 
property  located  at  the  southeast  comer 
of  Highway  237  and  Zanker  Road,  San 
Jose,  CA.  ^ 

EFFECTIVE  DATE:  Any  Federal  agency 
interested  in  acquiring  the  land  or 
facility  must  notify  the  FTA  San 
Francisco  Regional  Office  of  its  interest, 
by  November  12, 1993. 

ADDRESSES:  Interested  parties  should 
notify  the  Regional  Office  by  writing 
Donna  Turchie,  Federal  Transit 
Administration  at  211  Main  Street,  Suite 
1160,  San  Francisco,  CA  94105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Turchie,  in  the  San  Francisco 
Regional  Office,  at  415/744-3115  or 
Frank  Kelly,  Office  of  Qrants 
Management  at  202/366-1647. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  12(k)  of  the  FT  Act,  as 
amended,  provides  guidance  on  the 
transfer  of  capital  assets.  Specifically,  if 
a  recipient  of  FTA  assistance  determines 
that  capital  assets  (including  land) 
acquired,  in  whole  or  part,  with  such 
assistance  are  no  longer  needed  for  the 
purposes  for  which  they  were  acquired, 
the  Administrator  may  authorize  the 
transfer  of  such  assets  to  any  public 
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body  to  be  used  for  any  public  purpose 
with  no  further  obligation  to  the  F^eral 
Government 

Section  12(kX2)  Determinations 

The  provisioa  also  provides  that 
before  the  FTA  may  authorize  such  a 
transfer  for  a  non-transit  use,  the  FTA 
must  first  determine  that: 

(A)  The  asset  being  transferred  will 
remain  in  public  use  for  not  less  than  5 
years  after  the  date  of  the  transfer; 

(B)  There  are  no  purposes  eligible  for 

assistance  under  the  FT  Act  for  which 
the  asset  should  be  used;  « 

(C)  The  overall  benefit  of  allowing  the 
transfer  outvreighs  the  Federal 
Government  interest  in  liquidation  and 
return  of  the  Federal  financial  interest 
in  the  asset,  after  consideration  of  fair 
market  value  and  other  factors;  and 

(D)  In  any  case  in  which  the  asset  is 
a  facility  or  land,  there  is  no  interest  in 
acquiring  the  asset  for  Federal  use. 

Federal  Interest  in  Acquiring  Land  or 
Facility 

This  document  implements  the 
requirements  of  section  12(k}(2)(D). 
Accordingly.  FTA  hereby  provides 
notice  of  the  availability  of  the  land  or 
facility  further  described  briow.  Any 
Feder^  agency  interested  in  acquiring 
the  affected  la^  or  fedlity  should 
prompt^  notify  the  FTA. 

If  no  redwal  agency  is  interested  in 
acquiring  the  existing  land  or  facility. 
FTA  will  make  certain  that  the  other 
requirements  specified  in  section 
12(k)(2)  (A)  through  (C)  are  met  before 
pennitti^  the  a^t  to  be  transferred. 

Additional  Deso^tion  of  Land  or 
Facility 

The  property  is  vacant  land, 
consisting  of  two  adjacent  parcels. 
Pared  49630-1  has  an  easement  with 
the  Qty  of  San  Jose  for  an  existing 
undergroimd  sewer  line  on  .077  acres. 
The  unencumbered  area  of  this  parcel  is 
.411  acres.  Parcel  49641-1  is  2.73  acres 
of  unencumbwed  property. 

Issued  on:  October  5. 1993. 

Portia  L.  Palmer. 

AcUng  Regional  Administrator. 

(FR  Doc.  93-24856  Filed  10-8-93;  8:45  am] 
BttJJNQ  CODE  4Sie-S7-U 


DEPARTMENT  OF  THE  TREASURY 

Departments  Offiew;  DMit 
Management  AcMsory  Committee; 
Meeting 

Node*  is  hereby  given,  pursuant  to  S 
U.SjC  App.  1  sac.  10feX2J.  that  a 
meeting  faa  bald  at  tha  U.S. 
Treasury  Oapaitmant.  tSth  and 


Pennsylvania  Avenue  NW.,  Washington, 
DC,  on  November  2  and  3, 1993,  of  the 
following  dd)t  management  advisory 
committee: 

Public  Securities  Association  Treasury 

Bonowing  Advisory  Committee 

The  agenda  for  the  meeting  provides 
for  a  tedbnical  background  briefing  by 
Treasury  staff  on  November  2,  followed 
by  a  chmge  by  the  Secretary  of  the 
Treasury  or  his  designate  that  the 
committee  discuss  particular  issues,  and 
a  working  session.  On  November  3,  the 
coiiunittee  will  present  a  written  report 
of  its  reconunendations. 

The  background  briefing  by  Treasury 
staff  win  be  held  at  9  a.ra.  Eastern  time 
on  November  2  and  wiU  be  open  to  the 
public.  The  remainmg  sessions  on 
November  2  and  the  committee's 
reporting  session  on  November  3  will  be 
closed  to  the  public  pursuant  to  5  U.S.C 
App.  2  sec.  10(d). 

This  notice  diaU  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 
U.S.C.  App.  2  sec.  10(dj  and  vested  in 
me  Treasury  Department  Order  No. 
lOl-OS,  that  closed  portions  of  the 
meeting  are  concerned  with  infmmation 
that  is  exempt  from  disclosure  under  5 
U.S.C.  sec.  S52b(c}(9)(A).  The  public 
interest  requires  t^t  suidi  meetings  be 
closed  to  the  public  because  the 
Treasury  Department  requires  frank  and 
full  advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
b^n  ofieted  by  debt  management 
advisory  comi^ttees  established  by  the 
several  major  s^ments  of  the  financial 
community.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  5  U.S.C  App. 
2  sac.  3. 

Althou^  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  remits  of  the  advisory 
committee,  premature  disclosure  of  the 
committee's  ddfoorations  and  reports 
would  be  likriy  to  lead  to  eignifi^mt 
financial  speculation  in  ths  securities 
market.  Tims,  these  meetings  fell  within 
the  exemptum  covered  by  5  U.S.C  sec. 
552b(c)(9)(A). 

The  Office  of  the  Under  Secretary  for 
Domestic  Finance  is  responsible  for 
maintaining  lecords  of  debt 
management  advisoiy  ocmanittoe 
meetings  and  for  providing  annua! 
reports  setting  fom  a  summary  of 
committee  acffvtties  and  such  ottmr 
matters  asmaybainfarmsittvetoffte 
public  consistait  with  tht  policy  of  S 
U.S.C.  sac  552b. 


Dated:  October  5. 1993. 

Frank  N.  Newman, 

Under  Secretary  of  the  Treasury,  Domestic 
Finance. 

IFR  Doc.  93-24917  Filed  10-8-93;  8:45  am] 
WLLJNQ  CODE  4aiO-35-M 


Fiscal  Service 

[Dept  Circ.  750. 1993  Rev.,  Supp.  No.  4] 

The  Midwestern  Indemnity  Co. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Fedei^  Bonds  is 
hereby  issued  to  the  following  company 
imder  Sections  9304  and  9308,  Title  31, 
of  the  United  States  Code.  Federal  bond 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570, 1993  Revision  on  page  35804  to 
reflect  this  addition: 

The  Midwestern  Indemnity  Company.  ’ 
Business  address:  1700  Edison  Drive. 
Kfilford,  OH  45150.  Underwriting 
Limitation »:  $6,206,000.  Surety 
Licenses «:  AL,  GA,  IL.  IN,  lA.  KS.  ML 
MN,  MO.  NE,  NC.  OH.  PA,  TN.  VA,  WV. 
WI.  Incorporated:  Ohio. 

Certificates  of  Auttiority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31 
CFR,  Part  223).  A  list  of  qualified 
companies  is  published  annually  as  of 
July  1  in  Treasury  Department  Circular 
570,  with  details  as  to  imderwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information. 

Copies  of  the  Circular  may  Ise 
obtained  form  the  Department  of  the 
Treasury.  Financial  Management 
Service,  Fimds  Management  Division. 
Surety  Bond  Brandi,  Washington,  DC 
20227,  telephone  (202)  874-6850. 

Dated:  September  30, 1993. 

Charles  F.  Schwaa  m. 

Director,  Funds  Management  Division. 
Financial  Managemerd  Service. 

[FR  Doc  93-24875  Filed  10-^6-93;  6:45  om] 
BILUNQ  CODE 


UNITED  STATES  INFORMATION 
AGENCY 

Performance  Review  Board  Members 

agency:  United  States  Information 

Agency. 

action:  Notice. 

SUMMARY:  This  Notioe  is  issued  to  revise 
the  memberdiip  of  the  United  Staites 
informatiem  A^ncy  ^JSIA)  Ferfonnence 
Review  Board. 

DATES:  l^on  publication. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  S.  Welch  (Co-Executive 
Secretary).  Deputy  Director,  Office  of 
Personnel,  Bureau  of  Broadcasting, 
U.S.  Information  Agency,  330 
Independence  Avenue  SW., 
Washington,  DC  20547,  Tel:  (202) 
619-7545, 

or 

Ms.  Patricia  H.  Noble  (Co-Executive 
Secretary),  Chief,  Domestic  Personnel 
Division,  Office  of  Personnel,  U.S. 
Information  Agency,  301  4th  Street 
SW.,  Washington,  DC  20547,  Tel: 

(202)  619-4617. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  4314(c)  (1) 
through  (5)  of  the  Civil  Service  Reform 
Act  of  1978  (Pub.  L  95454),  the  ' 
following  list  supersedes  the  U.S. 
Information  Agency  Notice  (57  FR 192, 
October  2, 1992) 

Chairperson:  Associate  Director  for 
Management  Richard  T.  Stephens 
(Acting) 

Deputy  Chairperson:  Associate  Director 
for  Broadcasting  Joseph  B.  Bruns 
(Acting) 

Career  SES  Members 

Hattie  P.  Baldwin,  Director,  Office  of 
Equal  Employment  Opportvinity  and 
Civil  Rights 

J.  Richard  Berman,  Assistant  Inspector 
General  for  Audits,  Office  of  Inspector 
General 

Janice  H.  Brambilla,  Director,  Office  of 
Personnel,  Bureau  of  Broadcasting 
Richard  J.  Caldwell,  Deputy  for 
Telecommunications,  Office  of 
Engineering  and  Teclmical 
Operations,  Bureau  of  Broadcasting 
Edward  J.  DeFontaine,  Director, 
Broadcasting  Operations,  Biireau  of 
Broadcasting 

R.  Wallace  Stuart,  Deputy  General 
Counsel,  Office  of  the  General 
'  Coimsel 

Alternate  Career  SES  Members 

William  K.  Jones,  Director,  Washington 
Relocation  Project  Staff 
Earl  Klitenic,  Senior  Advisor  to  the 
Associate  Director  for  Broadcasting. 

This  supersedes  the  previous  U.S. 
Information  Agency  Notice  (57  FR  1,92 
October  2, 1992) 

Dated:  October  5, 1993. 

Richard  Stephens, 

Deputy  Associate  Director  for  Management, 
U.S.  Information  Agency. 

[FR  Doc.  93-24946  Filed  10-8-93;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collection  Under  0MB 
Review:  Application  for  Amounta  Duo 
Estates  of  Persons  Entitled  to  Benefits, 
VA  Form  21-609 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond:  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  0MB  Desk  Officer  .Joseph  Lackey, 
NEOB,  Room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
OATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
0MB  Desk  Officer  by  November  12, 
1993. 

Dated:  September  30, 1993. 

By  direction  of  the  Secretary. 

B.  Michael  Berger, 

Director,  Records  Management  Service. 
Extension 

1.  Application  for  Amounts  Ehie  Estates 
of  Persons  Entitled  to  Benefits,  VA 
Form  21-609 

2.  The  form  is  used  to  gather  the 
necessary  information  to  determine 
who  is  the  proper  payee  of  certain 
accrued  benefits  due  the  veteran  at 
the  date  of  his  or  her  death.  The 
information  is  used  by  VA  to 
determine  eligibility. 

3.  Individuals  or  households 

4.  375  hours. 

5.  30  minutes 

6.  On  occasion 


12,  1993  /  Notices 

7.  750  respondents 

[FR  Doc.  93-24911  Filed  10-8-93;  8:45  am] 
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Information  Collection  Under  0MB 
Review:  Statement  of  Disappearance, 
VA  Form  21-1775 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  0MB  the  following 
proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  numbeifs),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  0MB  Desk  Officer,  Joseph  Lackey. 
NEOB,  Room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  November  12, 
1993. 

Dated:  September  30, 1993. 

By  direction  of  the  Secretary. 

B.  Michael  Berger, 

Director,  Records  Management  Service. 

Extension 

1.  Statement  of  Disappearance,  VA  Form 
21-1775 

2.  The  form  is  used  to  gather  the 
necessary  information  from 
individuals  to  determine  if  a  decision 
of  formal  presumption  of  death  can  be 
made  for  benefits  payment  purposes 
when  a  veteran  has  been  missing  for 
seven  years.  The  information  is  used 
by  VA  to  determine  death  benefit 
entitlement. 

3.  Individuals  or  households 

4.  5,000  hours 

5.  2  hours  and  45  minutes 
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6.  On  occasion 

7.  2,000  respondents. 

[FR  Doc  93-24912  Filed  10-8-93;  8:45  am] 
BIUMO  CODE  OEO-OI-M 


Information  Collection  Under  OMB 
Review:  VA  Acquisition  Regulation 
(VAAR)  (48  CFR,  Chapter  8,  Parts  813, 
814,  and  815) 

AGENCY:  Departmrat  of  Veterans  ARairs. 
ACTION:  Notice.  ■ 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information;  (1)  the  title  of  the 
information  collection,  and  the 
Department  form  number(sl.  if 
applicable:  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  resptmd;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 


recordkeephig  burden,  if  applicable;  (S) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response:  end  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Patti 
Viers,  Office  of  Information  Resources 
Management  (723),  Department  of 
Veterans  Affairs,  810  Vennont  Avenue 
NW..  Washington.  DC  20420  (202)  233- 
3172. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  OMB  Desk  Officer.  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7318.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before 
November  12, 1993. 

Dated:  September  30. 1993. 


By  direction  of  the  Secretary. 

B.  Michael  Berger, 

Director,  Records  Management  Service.  ~ 

Revision 

1.  VA  Acquisition  regulation  (VAAR) 
(48  CFR,  diapter  8,  ports  813, 814, 
and  815) 

2.  Acquisition  information  is  collected 
by  VA  purchasing  and  contracting 
personnel  for  the  purpose  of  issu^ 
purchase  orders  aiul  awarding 
contracts  for  supplies,  services,  and 
construction  necessary  to  the 
operations  of  VA  offices  and  health 
care  facilities. 

3.  Individuals  or  households — 
Businesses  w  other  for  profit — Small 
businesses  or  organizations — Non¬ 
profit  institutions. 

4.  981,445  hours. 

5.  2.3  hours. 

6.  As  offers  are  solicited. 

7.  426,715  respondents. 

[FR  Doc.  93-24913  Rled  10-8-93;  8:45  am] 
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This  section  of  the  FEDERAL  RK3ISTFR 
contains  notices  of  meetings  published  imder 
the  “Govemment  in  the  Sunshine  Act”  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


FEDERAL  OtERGY  REGULATORY 
COMMISSION 

The  following  notioe  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  U.S.C  552b: 

DATE  AND  TIME:  October  13. 1993, 10:00 
a.m. 

PLACE:  B2S  North  Capitol  Street.  NE., 
Room  9306,  Washington,  DC  20426. 
STATUS:  Open. 

MATTERS  TO  BE  C0N8I0ERE0:  Agenda. 

Note — ^Items  Usted  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
LoisD.  Cashell,  Secretary.  Tsl^hone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627, 

This  is  a  list  of  matters  to  he 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  ptiblic  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda— Hydro,  987di  Meeting — 
October  13, 1993,  R^ular  Meet^  {10:00 
a.m.) 

CAH-1. 

Project  Na  .3623-097.,  Youghiogheny 
Hydroeloctric  Authority 
CAH-2. 

Project  Na  10720-003i,  Murphy  Hydro 

CVimpany,  Inr. 

CAH-3. 

Project  Na  6287-007,  Rainsong  Company 
CAH-4. 

Project  Nos.  10822-001  and  10823-001, 
Summit  Hydropower 
CAM-4. 

Project  No.  11221-003,  Tnq)icana  Limited 
Partnemhip 
CAH-6. 

Project  Na  11323-001,  Blue  Diamond 
Associates 
CAH-7. 

Omitted 

CAH-8. 

Project  Nos.  2523-004, 005  and  tX)6. 
Wisconsin  Electric  PowerCompany 
CAH-0. 

Project  Na  8258-002,  Joseph  M.  Keating 
Consent  Agenda — Electric 
CAE-1. 

Docket  Na  PA91-54-0Q1,  Central  Vermont 
Pabhc  Service  Corporation 
CAE-2. 


Docket  Nos.  EReS-523-000 and  ER93- 
533-000,  Western  Resoimss,  Inc.  end 
Kansas  Gas  &  Electric  Company 
CAE— 3. 

Docket  No.  EL92-S6-000,  Arkansas  Power 
&  Light  Company,  System  Energy 
Resources,  Inc.,  New  Orleans  P^lic 
Service,  ina.  Lmiisiana  Power  A  Light 
Company,  Mississippi  Power  6  Lij^ 
Company  and  Entergy  Power,  Inc. 

CAE-4. 

Docket  Nos.  EL93-21-000. 001,  EL93-25- 
eei  and  EL93-38-00Q.  Vermont  Yankee 
Nuclear  Power  CoqKsatian  Docket  Nos. 
ER90-525-000  and  ER90-526-000,  New 
England  Power  Company 
CAE-5. 

Docket  No.  ER84-560-035,  Union  Electric 
Company 
CAE-6. 

Docket  No.  EC93-6-001,  Cincinnati  Gas  8c 
Electric  Company  and  PSI  Energy,  Inc. 
CAE-7. 

Docket  Na  ERS2-8t6-036,  Systems  Energy 
Resources,  faxc. 

CAE-8. 

Docket  No.  ER92-812-001,  Wisconsin 
Electric  Power  Company 
CAE-9. 

Docket  No.  ER93-296-001,  Green 
Moimtain  Power  Corporation 
Docket  No.  ER93-297-a01,  Northeast 
Utilities  Service  Company 
CAE-10. 

Docket  Na  PL93-2-00a,  Prior  Notice  and 
Filing  Requirements  Under  Part  II  of  the 
Fede^  Power  Act 
CAE-11. 

Omitted 

CAE-12. 

Omitted 

CAE-13. 

Docket  No.  EL88-1-00S  {Phase  n),  Indiana 
ft  Michigan  Municipal  Distributors 
Association  and  City  of  Auburn,  Indiana 
V.  Indiana  Midiigan  Power  Company 
Docket  Nos.  ER88-S1-004  and  ER88-32- 
064  (Phase  11).  Indiana  Michigan  Power 
Company 
CAB-14. 

Docket  No.  BRB5-477-4}15,  Southwestern 
Public  Service  Company 
CAB-15. 

Docket  No.  ER92-51 7-002,  Southern 
Company  Services,  Ina 
CAE-16. 

Dodmt  No.  EL93-45-4XI0,  Metropolitan 
DadeCousty.  Fhnida  v.  Energy  Systems 
Division  of  Thermo  Electron 
Corporation,  Florida  Energy  Partners 
Limited  Partneisfadp  and  South  Florida 
Cogeneration  Associates 
Docket  No.  QF68-24B-4)02,  Entergy 
Systems  Divisions  of  Thermo  Electron 
Corporation,  Metropolitan  DadeConnty, 
Florida  Bnergy  Partoers  Liintted 
Partnerrfhip  and  SoUdi  Cogeneration 
Associates 
CAB-17. 


Docket  No.  ER93-73-CIOO,  Nordic  Power  of 
Southpoint  I  Limited  Partnership 
CAE-18. 

Docket  No.  EG93-70-000,  Haralson 
Generating  Company,  LR. 

CAE-19. 

Docket  No.  EG93-66-000,  Indiana 
Generating  Company,  L.P. 

CAE-20. 

Docket  No.  EG93-77-OOQ,  Nevada 
CogeneratioQ  Associates  tS 
CAE-21. 

Docket  No.  EG93-66-000,  Tenneco  Power 
Generation  Company 
CAB-22. 

Docket  No.  EG93-76-00Q.  Muddy  River 
Limited  Partnership 
CAE-23. 

Docket  No.  EG93-67-000.  LG&E  Power 
Generation,  L.P. 

CAE-24. 

Docket  No.  EG93-72-000,  Tenasko 
Washington  Partners  n,  LP. 

CAE-25. 

Docket  No.  EG93-69-000,  DLS  Enei^,  Inc. 
CAE— 26. 

Dodset  No.  EC93-74-000,  CRSS  Capital 
Cogeneration,  Ina 
CAE-27. 

Docket  No.  EG93-75-000,  Naheola  Power, 
Inc. 

CAE-28. 

Docket  No.  EG93-64-000,  CSW  Nevada, 
Inc. 

CAE-29. 

Docket  No.  EG93-65-000,  VC  Operating 
Services 
CAE-3e. 

Docket  No.  EG93-71-000,  Red  Lake  Energy 
Partners 
CAB-31. 

Docket  No.  RM93-22-000,  Notice 
Provisions  for  AppHcations  for 
Transmission  Services  Under  Section 
211  of  the  Federal  Power  Act 

Consent  Agendo  ■  ■Oil  and  Goa 
CA^^l. 

Docket  No.  RP91-104-006,  Transwestem 
Pipeline  Company 
CAG— 2. 

Docket  No.  PR93-10-000,  Louisiana  State 
GasOorporatien 
CAG-3.  • 

Dodcet  No.  PR93-11-66Q.  Northern  Illinois 
Gas  Company 
CAG— 4. 

Docket  No.  RP86-259-aes.  Noitiiem 
Natural  Gas  Company 
CAG— 5. 

Docket  No.  RP93-14-410.  Algonqnin  Gas 
Transmission  Company 
CAG-6. 

Docket  No.  RP93-89-001,  MIGC,  Inc. 
CAG-T. 

Dodst  Na  fiP93-173-600,  I^adficGas 
Transmission  Company 
CAG-8. 
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Docket  Na  RP93-195-000,  Florida  Gas 
Transmission  Company 
CAG-9. 

Docket  No.  RP93-134-005,  Southern 
Natural  Gas  Company 
CAG-10. 

Docket  Nos.  RP93-139-000  and  001, 
Transwestem  Pipeline  Company 
CAG-11. 

Docket  Nos.  RP93-143-001  and  RP93- 
157-001,  Carnegie  Natural  Gas  Company 
CAG-12. 

Docket  No.  CP91-2322-005,  Paiute 
Pipeline  Company 
CAG-13. 

Omitted 
CAG— 14. 

Docket  No.  RP92-166-010,  Panhandle 
Eastern  Pipe  Line  Company 
CAG-15. 

Omitted 

CAG-18. 

Docket  Nos.  RP93-6-008,  009  and  RS92- 
75-002,  Pauite  Pipeline  Company 
CAG-17. 

Omitted 

CAG-18. 

Omitted 

CAG-19. 

Omitted 

CAG-20. 

Docket  No.  RP93-14 1-001,  Northern 
Natural  Gas  Company 
CAG-21. 

Docket  Nos.  TA91-1-1 7-009,  TM91-1-17- 
002  and  RP85-177-102,  Texas  Eastern 
Transmission  Corporation 
CAG-22. 

Docket  Nos.  IS93-31-000  and  1S93-37- 
000,  Point  Arguello  Pipeline  Company 
CAG-23. 

Docket  No.  R087-19-000,  Pel-Star  Energy, 
Inc.  and  John  H.  Harvison 
CAG-24. 

Docket  No.  R091-5-000,  T.E.  Reserve 
Corporation  and  James  G.  Allison,  Jr. 
CAG-25. 

Docket  No.  GP93-8-000,  North  Dakota 
Industrial  Commission,  Tight  Formation 
Determination,  North  Dakota-3,  Red 
River  Formation,  FERC  No.  JD93-05718T 
CAG-28. 

Omitted 

CAG-27. 

Docket  No.  CP91-2759-002,  Northern 
Natural  Gas  Company 
CAG-28. 

Docket  No.  CP92-165-002,  Texas  Eastern 
Transmission  Corporation 
CAG-29. 

Docket  No.  CP92-1 90-001,  Panhandle 
Eastern  Pipe  Line  Company 
Docket  No.  CP92-203-001,  KN  Wattenberg 
Transmission  Limited  Liability  Company 
Docket  No.  CP92-208-001,  KN  Front 
Range  Gathering  Company 
CAG-30. 

Docket  Nos.  RM92-1 3-002  and  003, 
Revisions  to  Regulations  Governing 
NGPA  Section  311  Construction  and  the 
Replacement  of  Facilities 
CAG-31. 

Docket  No.  CP93-79-000,  Mid  Louisiana 
Gas  Company  and  Fairtenks  Gathering 
Company 
CAG-32. 


Docket  No.  CP93-41-001,  KN  Ener^,  Inc. 
and  KN  Interstate  Gas  Transmission 
Company 

Docket  No.  CP93-42-001,  KN  Gas 
Gathering,  Inc 
CAG-33. 

Docket  Nos.  RS92-49-003,  RP92-74-009, 
RP92-204-002  and  CP92-66&-002, 

South  Georgia  Natural  Gas  Company 
CAG-34. 

Docket  Na  RP93-169-000, 

Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-35. 

Docket  Nos.  RP93-5-000, 010, 014  and 
RP93-96-001,  Northwest  Natural  Gas 
Company 
CAG-38. 

Docket  No.  CP92-868-003,  Southern 
Natural  Gas  Company  and  South  Geoigia 
Natural  Gas  Company 

Hydro  Agenda 
H-1. 

Reserved 

Electric  Agenda 
B-1. 

Docket  Nos.  TX93-4-000  and  EL93-51- 
000,  Florida  Municipal  Power  Agency  v. 
Florida  Power  ft  Li^t  Company.  Order 
on  complaint  under  section  211  of  the 
Federal  Power  Act. 

Oil  and  Gas  Agenda 

I.  Pipeline  Rate  Matters 
PR-1. 

Docket  No.  RM93-1 1-000,  Revision  to  Oil 
Pipeline  Regulation  Pursuant  to  the 
Energy  Policy  Act  of  1992.  Final  Rule. 
PR-2. 

Docket  No.  RM94-1-000,  Market-Based 
Ratemaking  for  Oil  Pipelines.  Notice  of 
Inquiry. 

PR-3. 

Docket  Na  RM94-2-000,  Cost-of-Service 
Filing  and  Reporting  Requirements  for 
Oil  Pipelines.  Notice  of  Inquiry. 

PR-4. 

Docket  Nos.  1S90-21-002,  IS90-31-002. 

1590- 32-002, 1S90-40-002,  IS91-1-002, 
SP91-3-002,  SP91-5-002. 1S91-21-002, 

1591- 28-002, 1S91-33-002, 1S92-19-001 
and  OR93-1-000,  Williams  Pipe  Line 
Company 

Docket  Nos.  IS90-39-002, 1S91-3-000  and 
IS91-32-000,  Enron  Liquids  Pipeline 
Company.  Opinion  and  Order  on  Initial 
Decision. 

II.  Restructuring  Matters 
RS-1 

Docket  No.  RS92-66-004,  Mojave  Pipeline 
Company.  Order  on  compliance  and 
rehearing. 

RS-2 

Docket  No.  RS92-65-004,  Kem  River  Gas 
Transmission  Company.  Order  on 
compliance  and  rehearing. 

RS-3 

Docket  No.  RS92-27-005  and  006, 
Alabama-Teimessee  Natural  Gas 
Company.  Order  on  compliance  and 
rehearing. 

RS-4 


Docket  No.  RS92-52-004,  Viking  Gas 
Transmission  Company.  Order  on 
compliance  and  rehearing. 

ni.  Pipeline  Certificate  Matters 
PC-1. 

Reserved 
Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-25054  Filed  10-7-93;  11:20  am] 
BiLUNQ  CODE  a717-«1-«l 

FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 

TIME  AND  DATE:  11:00  a.m.,  October  6, 
1993. 

PLACE:  4th  Floor,  Executive  Director’s 
Cktnference  Room,  1250  H  Street,  NW., 
Washington,  DC. 

STATUS:  Closed. 

MATTER  CONSIDERED:  Selection  of 
Executive  Director. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated;  October  8, 1993. 

.  Francis  X.  Cavanaugh, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  93-25031  Filed  10-6-93;  4:57  pm) 

BltUNQ  CODE  STSO-OI-M 

FEDERAL  RETIREMENT  THRIFT  INVESTMENT 
BOARD 

TIME  AND  DATE:  10:00  a.m.,  October  18, 
1993. 

PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street,  NW.,  Washington,  DC. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the 
September  20, 1993,  Board  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

3.  Review  of  KPMG  Peat  Marwick  audit 
report:  "Pension  and  Welfare  Beneftts 
Administration  Review  of  the  Thrift  Savings 
Plan  Anntiity  Operations  at  the  Metropolitan 
Life  Insurance  Company  and  the  Federal 
Retirement  Thrift  Investment  Board.*' 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  October  7, 1993. 

Francis  X.  Cavanaugh, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

(FR  Doc.  93-25153  Filed  10-7-93;  4:02  pm) 
BiUMG  CODE  sreo-oi-M 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-93-32] 

TIME  AND  DATE:  3:30  p.m.,  October  18, 
1993. 
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PLACE:  Room  101, 500  E  Street  SW., 
Washington.  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List 

4.  Inv.  No.  701-TA-312  (Remand) 
(Softwood  Lumber  from  Canada) — briefing 
and  vote. 

5.  Outstanding  action  jackets:  None. 

In  accordance  with  Commission 
policy,  subject  matter  hsted  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

CONTACT  PERSON  FOR  MOI«  INFORMATION: 
Donna  R.  Koehnke,  Secretary,  (202) 
205-2000. 


Issued;  October  6, 1993. 

Donna  R.  Koehnke, 

Secrefoiy. 

(FR  Doc.  93-25061  Filed  10-7-93;  11:21  am) 
BttJJNO  CODE  70M-eS-# 

INTERSTATE  COMMERCE  COMMISSION 

Commisdon  Voting  Canference 

TIME  A  DATE:  10:00  a  m.,  Tuesday, 
October  19, 1993. 

PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission,  12th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  ptfolic  (foeervation,  no 
public  participation  is  peannitted. 


MATTERS  TO  BE  DMCUSSED*. 

Finance  Docket  No.  30000  (Sub-No.  16),  St. 
Louis  Southwestern  Railway  Company- 
Trackage  R/g/ite  Over  Missouri  Pacific 
Railroad  Company— Kansas  City  to  St. 
Louis 

Finanoe  Dodmt  Ne.  31024.  TheDurangoS- 
Silvertoa  Narrow  Gauge  Railroad 
Company— Petition  fi>rBeciar(dory  Order 
or  Exemption 

Ex  Parte  No.  MC-216,  Jurisdiction  Over 
Motor  Finance  Transactions 

CONTACT  PERSONS  FOR  MORE 
INFORMATION*.  Alvin  H.  Brown  or  A. 
Dennis  Watson,  Office  of  Congressional 
and  Public  Affairs,  Telephone;  f202) 
927-5350,  TDD:  (202)  927-5721. 

Sidney  L.  ^ricUand,  |r.. 

Secretary. 

[FR  Doc.  93-25099  Filed  10-7-93;2:42  pm] 
MLUNO  CODE  7503-01-11 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  conections  are 
prepared  by  the  Office  of  the  Federal 
Re^er.  Agertcy  prepared  corrections  are 
Issued  as  sigrted  documents  and  appear  in  ^ 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


FEDERAL  HOUSING  FINANCE  BOARD 
12  CFR  Part  933 

[No.  93-75] 

Members  of  the  Federal  Home  Loan 
Banks 

Correction 

In  rule  document  93-23791  beginning 
on  page  50836  in  the  issue  of 
Wednesday,  September  29. 1993,  in  the 
third  column,  under  SUPPLEMENTARY 
INFORMATION,  in  the  seventh  line, 

"§  §  932.2”  should  read  •'§  §  933.2”. 

BILUNQ  CODE  150841-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  92-ANE-25] 

Alteration  of  VOR  Federal  Airway  V- 
123;  NY 

Correction 

In  rule  document  93-21684  beginning 
on  page  47039  in  the  issue  of  Tuesday, 
September  7, 1993,  the  subject  heading 
should  read  as  set  forth  above. 

BILUNQ  CODE  1506-01-0 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  3 
[Docket  Na  93-11] 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 
[Docket  No.  R-0802] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
RIN3064-AB22 

Risk-Based  Capital  Standards;  Interest 
Rate  Risk 

Correction 

In  proposed  rule  document  93-22149 
begimiing  on  page  48206  in  the  issue  of 
Tuesday.  September  14, 1993,  make  the 
following  corrections: 

1.  On  page  48208,  in  the  third 
column,  in  the  first  line,  “reply”  should 
read  “rely”. 

2.  On  page  48210,  in  the  third 
colxunn,  in  the  first  full  paragraph,  in 
the  fourth  line  from  the  bottom, 
“(0.300.03).”  should  read  “(0.30  x 
0.03).” 

3.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
last  line,  “(0.300.10).”  should  read 
"(0.30  X  0.10)." 

4.  On  page  48211,  in  the  second 
column,  in  the  first  partial  paragraph,  in 
the  third  line  from  the  bottom,  insert 
“only”  after  “rates”. 

5.  On  page  48215,  in  the  first  column, 
in  the  third  full  paragraph,  in  the 
second  line,  “nation^”  should  read 
“notional”. 

6.  On  page  48216,  in  the  third 
colunm,  in  the  third  full  paragraph,  in 
the  fifth  line  finm  the  bottom,  in^rt 
“change”  between  “conditions”  and  the 
comma. 

7.  On  the  same  page,  in  the  same 
coluirm,  in  the  same  paragraph,  in  the 
second  and  third  lines  from  the  bottom, 
remove  “biennial  review  of  risk-based 
capital  required”. 

8.  On  page  48218,  in  the  second 
colurrm,  in  the  first  full  paragraph,  in 


the  first  line,  “measure”  should  read 
“measurement”. 

9.  On  page  48222,  in  the  second 
column,  in  footnote  13,  in  the  fifth  line, 

"  —  (.01  Total  Assets)”  should  read  “  - 
(.01 X  Total  Assets)”. 

10.  On  page  48223,  in  the  first 
column,  in  &e  first  full  paragraph,  in 
the  sixth  line  from  the  bottom,  “is” 
should  read  “if’. 

11.  On  the  same  page,  in  the  second 
coluirm,  in  the  second  frill  paragraph,  in 
the  fourth  line  from  the  bottom, 

“would”  should  read  “could”. 

12.  On  page  48225,  in  the  third 
column,  in  &e  fourth  paragraph,  in  the 
third  line  from  the  bottom,  insert  “any” 
after  “on”, 

13.  On  page  48226,  in  the  first 
column,  in  l^e  first  bold,  all-capital 
Wding,  “Comptroller”  was  misspelled. 

Appendix  B  to  Part  8  [Corrected] 

14.  On  pages  48227  and  48234,  Tables 
1  and  3  were  printed  out  of  sequence. 
Tables  1  and  3  should  appear  in  reverse 
order. 

15.  On  page  48231,  in  the  first 
colunm,  under  the  heading  Section  8. 
Calculation  of  Excess  Measured 
Exposure,  in  paragraph  (a),  in  the  last 
line,  remove  “9”. 

Appendix  A  to  Part  208  [Corrected] 

16.  On  page  48233,  in  the  third 
column  of  text,  in  the  first  line,  “(Assets 
Risk  Weights)”  should  read  “(Assets  x 
Risk  Weights)”. 

17.  On  the  same  page,  in  the  same 
column,  in  the  second  line,  “(Liabilities 
Risk  Weights)”  should  read  “(Liabilities 
X  Risk  Weights)”, 

18.  On  the  same  page,  in  the  same 
colunm,  in  the  third  Ihae,  “Sheet 
Positions  Risk  Weight)”  should  read 
“Sheet  Positions  x  Ride  Weight)”. 

19.  On  page  48235,  in  the  thiixl 
colunm.  imder  the  heading  F.  Example 
of  the  Interest  Rate  Risk  Measure,  in  the 
second  line,  “of’  should  read  "by”. 

Appendix  C  to  Subpart  A  of  Part  325 
[Corrected] 

20.  On  page  48240,  in  the  first 
colunm,  tmder  the  heading  D. 
Calculation  of  Excess  Measured 
Exposure,  in  paragraph  1.,  in  the  sixth 
line,  “(.01  Total”  should  read  “(.01  x 
Total”. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Draft  Guidelines  for  Preventing  the 
Transmission  of  Tuberculosis  in 
Health-Care  Facilities,  Second  Edition; 
Notice  of  Comment  Period 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health  Service 
(PHS),  Department  of  Health  and 
Human  Services  (DHHS). 

ACTION:  Notice. 

SUMMARY:  This  notice  is  a  reouest  for 
comment  and  review  of  the  draft 
document  entitled  Guidelines  for 
Preventing  the  Transmission  of 
Tuberculosis  in  Health-Care  Facilities, 
Second  Edition  prepared  by  the  Centers 
for  Disease  Control  and  Prevention. 
DATES:  To  ensure  consideration,  written 
comments  on  this  draft  document  must 
be  received  on  or  before  December  13, 
1993. 

ADDRESSES:  Conunents  on  the  content  of 
this  notice  should  be  in  writing  and 
addressed  to  Centers  for  Disease  Control 
and  Prevention,  Attention:  Guidelines 
Work  Group,  Mail  Stop  E07, 1600 
Clifton  Road,  NE.,  Atlanta,  Georgia 
30333.  To  facilitate  review  please 
categorize  your  comments  as  follows:  (1) 
Risk  Assessment,  (2)  Administrative 
Controls,  (3)  Engineering  Controls,  (4) 
Respiratory  Protection,  (5)  Education 
and  Training,  (6)  HCW  Counseling, 
Screening,  and  Evaluation,  (7)  Cost  and 
Feasibility  of  Implementation,  and  (8) 
Other. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carmine  Bozzi,  (404)  639-8027. 
SUPPLEMENTARY  INFORMATION:  This 
document  updates  and  replaces  the 
previously  published  CDC  guidelines 
for  the  prevention  of  tuberculosis  (TB) 
transmission  in  health-care  facilities  to 
emphasize  the  importance  of  (1)  the 
hierarchy  of  control  measures  including 
administrative  and  engineering  controls, 
and  personal  respiratory  protection,  (2) 
health-care  focility  risk  assessment  and 
development  of  a  written  TB  control 
plan,  (3)  early  identification  and 
management  of  persons  with  TB,  (4) 
purified  protein  derivative  (PPD)  skin 
testing  programs,  and  (5)  health-care 
worker  (HCW)  education. 

Transmission  of  TB  is  a  recognized 
risk  in  health-care  facilities. 
Transmission  is  most  likely  to  occur 
from  patients  with  unrecognized 
pulmonary  or  laryngeal  TB  who  are  not 
on  effective  antituberculosis  therapy 
and  have  not  been  placed  in  TB 
isolation.  Several  recent  TB  outbreaks  in 


health-care  facilities,  including 
outbreaks  of  multidrug-resistant  TB 
(MDR-TB),  have  heightened  concern 
about  nosocomial  transmission. 

Increases  in  TB  in  many  areas  are 
related  to  the  high  risk  of  TB  among 
immunosuppressed  persons, 
articularly  those  infected  with  the 
uman  immunodeficiency  virus  (HIV). 
Transmission  of  Mycobacterium 
tuberculosis  infection  to  persons  with 
HTV  infection  is  of  particular  concern 
because  they  are  at  high  risk  of 
developing  active  TB  if  infected.  Thus, 
health-care  facilities  should  be 
particularly  alert  to  the  need  for 
preventing  TB  transmission  in  settings 
in  which  persons  with  HIV  infection 
receive  care  or  wori:. 

An  effective  tuberculosis  infection 
control  program  requires  early 
detection,  isolation,  and  treatment  of 
persons  with  active  infectious  TB.  The 
primary  emphasis  of  the  TB  infection 
control  plan  should  be  achieving  these  • 
three  goals  by  the  application  of  a 
hierarchy  of  control  measures,  including 
(1)  the  use  of  administrative  measures  to 
reduce  the  risk  of  exposure  to  persons 
with  infectious  TB,  (2)  the  use  of 
engineering  controls  to  prevent  the 
spread  and  reduce  the  concentration  of 
infectious  droplet  nuclei  in  the  air,  and 
(3)  the  use  of  personal  respiratory 
protective  equipment  in  areas  where 
there  is  still  a  risk  of  exposiue  to  M. 
tuberculosis,  such  as  TB  isolation  rooms 
where  persons  with  infectious  TB  are 
isolated. 

Although  completely  eliminating  the 
risk  of  TB  transmission  in  all  health¬ 
care  facilities  may  be  impossible, 
adherence  to  these  guidelines  should 
greatly  reduce  the  risk  to  persons  in 
these  settings. 

Dated:  October  5, 1993. 

Walter  R.  Dowdle, 

Acting  Director,  Centers  for  Disease  Control 
and  Ptevention  (CDC). 

Appendix — Guidelines  for  Preventing 
the  Transmission  of  Tuberculosis  in 
Health-Care  Facilities,  Second  Edition 

October  1993  Draft  Prepared  by 
Department  of  Health  and  Human 
Services,  Public  Health  Service  (PHS), 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Guidelines  Work 
Group,  Atlanta,  Georgia  30333. 
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TB  Control  Plan,  and  Periodic 
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1.  Risk  assessment 
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1.  Counseling  the  HCW  regarding  TB 
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7.  Correctional  facilities 
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9.  Home-health  services 

Supplement  1 — Determining  the 
Infectiousness  of  a  TB  Patient 

Supplement  2 — Diagnosis  and  Treatment  of 
TB 

I.  Diagnostic  Procedures  for  TB 

A.  Purified  Protein  Derivative  (PPD)  Skin 
Testing  and  Energy  Testing 

B.  Chest  Radiograph 

C.  Bacteriology 

II.  Preventive  Therapy  for  Latent  TB  Infection 

and  Treatment  of  Active  TB 

A.  Preventive  Therapy  for  Latent  TB 
Infection 

B.  Treatment  for  Active  TB 
Supplement  3 — Engineering  Controls 

I.  Introduction 

II.  Ventilation 

A.  Local  Exhaust  Ventilation 

1.  Enclosing  devices 

2.  Exterior  devices 

3.  Discharge  from  booths,  tents,  and  hoods 

B.  General  Ventilation 

1.  Dilution  and  removal 

a.  Systems 

b.  Ventilation  rates 

2.  Room  air  flow  patterns 

3.  Facility  air  flow  direction 

4.  Room  negative  pressure 

a.  Pressure  differential 

b.  Monitoring 

5.  TB  Isolation  Rooms 

a.  Alternate  methods  for  achieving  negative 
pressure 

b.  Exhaust  from  TB  isolation  rooms 
C  HEPA  Filtration 

1.  Recirculation  of  HEPA-filtered  air  to 
other  areas  of  a  focility 

2.  Recirculation  of  HEPA-filtered  air  back 
into  the  same  room 

a.  Room  recirculation 

b.  In-room  (portable)  systems 

3.  Use  of  HEPA  filtration  when  exhausting 
air  to  the  outside 

4.  Installation,  maintenance,  and 
monitoring 

HI.  Ultraviolet  Germicidal  Irradiation 

A.  Applications 

1.  Duct  irradiation 

2.  Upper  room  air  irradiation 

B.  Limitations 
C  Safety  Issues 

D.  Exposure  Criteria  for  UV  Radiation 

E.  Maintenance  and  Monitoring 

1.  Labeling  and  posting 

2.  Maintenance 

3.  Monitoring 

Supplement  4 — Respiratory  Protection 
I.  Introduction 

A.  Performance  Criteria  for  Personal 
Respirators  for  Protection  Against 
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Executive  Summary 

This  document  updates  and  replaces 
the  previously  published  CDC 
guidelines  for  the  prevention  of 
tuberculosis  (TB)  transmission  in 
health-care  facilities  1 — QXDlQSZ,  2 — 
QX]1990d)  to  emphasize  the 
importance  of  (1)  the  hierarchy  of 
control  measures  including 
administrative  and  engineering  controls, 
and  personal  respiratory  protection,  (2) 
health-care  facility  risk  asse^ment  and 
development  of  a  written  TB  control 
plan,  (3)  early  detection  and 
management  of  persons  with  TB,  (4) 
purified  protein  derivative  (PPD)  skin 
testing  programs,  and  (5)  health-care 
worker  (HCW)  education. 

Transmission  of  TB  is  a  recognized 
risk  in  health-care  facilities. 
Transmission  is  most  likely  to  occur 
from  patients  with  unrecognized 
pulmonary  or  laiyngeal  TB  who  are  not 
on  effective  antituberculosis  therapy 
and  have  not  been  placed  in  TB 
isolation.  Several  recent  TB  outbreaks  in 
health-care  facilities,  including 
outbreaks  of  multidrug-resistant  TB 
(MDR-TB),  have  heightened  concern 
about  nosocomial  transmission. 
Increases  in  TB  in  many  areas  are 
related  to  the  high  risk  of  TB  among 
immunosuppressed  persons, 
particularly  those  infected  with  the 
human  immunodeficiency  virus  (HIV). 
Transmission  of  Mycobacterium 
tuberculosis  infection  to  persons  with 
HIV  infection  is  of  particular  concern 
because  they  are  at  high  risk  of 
developing  active  TB  if  infected.  Thus, 
health-care  facilities  should  be 
particularly  alert  to  the  need  for 
preventing  TB  transmission  in  settings 
in  which  persons  with  HTV  infection 
receive  care  or  work. 

An  effective  TB  infection  control 
program  requires  early  detection, 
isolation,  and  treatment  of  persons  with 
active  TB.  The  primary  emphasis  of  the 
TB  infection  control  plan  should  be 
achieving  these  three  goals  by  the 
application  of  a  hierarchy  of  control 
measures,  including  (1)  the  use  of 
administrative  measxues  to  reduce  the 
risk  of  exposure  to  persons  with 
infectious  TB.  (2)  the  use  of  engineering 
controls  to  prevent  the  spread  and 
reduce  the  concentration  of  infectious 
droplet  nuclei,  and  (3)  the  use  of 
personal  respiratory  protective 
equipment  in  areas  where  there  is  still 
a  risk  of  exposure  to  M.  tuberculosis, 
such  as  TB  isolation  rooms. 


Implementation  of  an  optimum  TB 
control  program  requires  risk 
assessment:  early  identification  and 
isolation  of  infectious  TB  patients: 
effective  engineering  controls:  an 
appropriate  respiratory  protection 
program:  and  HCW  TB  education, 
counseling,  screening,  and  evaluation. 

Althou^  completely  eliminating  the 
risk  of  TB  transmission  in  all  health¬ 
care  facilities  may  be  impossible, 
adherence  to  these  guidelines  should 
greatly  reduce  the  risk  to  persons  in 
&ese  settings. 

/.  Introduction 
A.  Purpose  of  Document 

The  purpose  of  this  document  is  to 
review  the  mode  and  risk  of 
tuberculosis  (TB)  transmission  in 
health-care  facilities  and  to  make 
recommendations  for  reducing  the  risk 
of  transmission  to  health-care  workers 
(HCWs),  patients,  volunteers,  visitors, 
and  other  persons  in  these  settings.  The 
document  also  may  serve  as  a  useful 
resource  for  educating  HCWs  about  TB. 

These  recommendations  upKlate  and 
replace  all  previously  published  CDC 
recommendations  for  TB  infection 
control  in  health-care  facilities  (1 — 
(3X:i982.  2— CDCl990d).  The 
recommendations  in  this  guideline  are 
applicable  to  all  settings  in  which 
health  care  is  provided.  In  this 
document,  the  term  “health-care 
facility”  includes  hospitals,  ambulatory 
care  facilities,  outpatient  and  dental 
clinics,  home  health-care  settings, 
emergency  medical  services  and  other 
facilities  or  residential  settings 
providing  medical  care  including 
substance  abuse  treatment  settings  and 
medical  care  areas  of  correctional 
facilities. 

The  term  HCW  refers  to  all  paid  and 
unpaid  persons  working  in  a  health-care 
setting  who  have  the  potential  for 
exposure  to  M.  tuberculosis,  including, 
but  not  limited  to,  physicians:  nurses: 
aides:  technicians;  laboratory,  morgue, 
funeral  home,  and  dental  workers; 
emergency  medical  responders: 
students;  part  time  personnel; 
temporary  staff  not  employed  by  the 
health-care  facility;  and  persons  not 
directly  involved  in  patient  care  but 
who  have  potential  occupational 
exposure  to  M.  tuberculosis  (e.g., 
dietary,  housekeeping,  maintenance, 
clerical  and  janitorial  staff,  and 
volunteers). 

While  the  purpose  of  this  document  is 
to  make  recommendations  for  reducing 
the  risk  of  transmission  of  tuberculosis 
to  health-care  workers,  patients,  and 
others  in  health-care  facilities,  the 
process  of  implementing  any 
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recommendation  must  include 
provisions  to  safeguard  the 
confidentiality  and  civil  rights  of 
individuals  with  TB  imder  applicable 
state  and  federal  laws. 

B.  Epidemiology,  Transmission,  and 
Pathogenesis  of  TB 
TB  is  not  evenly  distributed 
throughout  ail  segments  of  the  U.S. 
population.  Some  subgroups  or 
individuals  have  a  hi^ier  risk  of  TB 
either  because  they  are  more  likely  than 
the  general  population  to  have  been 
exposed  to  and  infected  by  M. 
tuberculosis  or  because  they  are  more 
likely  to  progress  to  active  TB  once 
infected  (3— CDCl990b).  In  some  cases, 
both  of  these  factors  may  be  present. 
Groups  known  to  have  a  higher 
prevalence  of  TB  infection  include 
medically  underserved  populations 
(including  some  African-Americans, 
Hispanks,  Asians  and  Pacific  Islanders, 
American  Indians  and  Alaskan  Natives), 
homeless  persons,  current  or  past  prison 
inmates,  alMX>holi«,  in)ecting  drug 
users,  the  elderly,  foreign-b(^  persons 
from  areas  of  the  world  with  a  high 
prevalence  of  TB  (e.g.,  Asia,  Africa,  the 
Caribbean,  and  Latin  America),  and 
contacts  to  perscms  with  active  TB. 
Groups  with  a  higher  risk  of  progression 
from  latent  TB  iz^ection  to  a^ve 
disease  include  persons  with  certain 
medical  conditicms,  including  HIV 
infection,  silicosis.  staUis  post 
gastrectcHny  m  )e)uno-ileai  bypass 
siirgery,  being  210  below  kkm  body 
wei^t,  chro^  renal  failure,  diabetes 
melutus,  immunosuppression  due  to 
receipt  of  high-dose  c^costeroid  or 
other  immunosuppressive  therapy,  and 
some  malignancies;  persons  who  have 
been  recently  infect^  (within  the  past 
two  years):  young  children  (:S5  years 
old);  and  persons  with  fibrotic  lesions 
on  chest  radiogr^h  (3 — CE)Cl990b). 

M.  tuberculosis  is  carried  in  airborne 
particles,  known  as  droplet  nuclei,  that 
can  be  generated  when  persons  with 
pulmonary  or  laryngeal  TB  sneeze, 
cough,  speak,  or  sing  (4 — ATSJ 
CDC1990).  The  particles  are  estimated 
to  be  approximately  1-5  microns  in  size, 
and  normal  air  currents  keep  them 
airborne  and  can  spread  them 
throughout  a  room  or  building  (5 — 
Wellsl955).  Infection  occurs  when  a 
susceptible  person  inhales  droplet 
nuclei  containing  M.  tuberculosis,  and 
bacilli  are  able  to  traverse  the  mouth  or 
nasal  passages,  upper  respiratory  tract, 
and  bronchi  to  readi  the  alveoli  of  the 
lungs.  Once  in  the  alveoli,  the 
organisms  are  taken  up  by  alveolar 
macrophages  and  spread  throughout  the 
body.  Usually  within  2  to  10  weeks  after 
initial  infection  with  M.  tuberculosis. 


the  immxme  response  limits  further 
multiplication  and  spread  of  the 
tubercle  bacilli;  however,  some  of  the 
bacilli  remain  dormant  and  viable  for 
many  years.  This  is  known  as  latent  TB 
infection.  Persons  with  latent  TB 
infection  usually  have  a  positive 
purified  protein  derivative  (PPD)  skin 
test,  but  they  have  no  symptoms  of 
active  TB,  and  they  are  not  infectious. 

In  general,  persons  with  latent  TB 
infection  have  approximately  a  10%  risk 
during  their  lifetime  for  the 
development  of  active  TB.  The  risk  is 
greatest  in  the  first  2  years  after 
infection,  but  some  risk  persists  for 
decades. 

Persons  with  immunocompromising 
conditions  have  a  greater  risk  for  the 
progression  of  latent  TB  infection  to 
active  disease.  HIV  infection  is  the 
strongest  known  risk  factor  yet 
identified  for  the  progression  from 
latent  TB  infection  to  active  TB  disease. 
Persons  with  latent  TB  infection  who 
become  infected  with  HIV  have 
approximately  an  8-10%  risk  per  year 
for  the  development  of  active  TB  (6— 
Selwynl989).  Persons  who  are  infected 
with  HIV  and  become  newly  infected 
with  TB  have  an  even  greatOT  ride  for  the 
development  of  active  TB  (7 — 
DiPerril989. 8— Daleyl992, 9 — 
Edlinl992, 10 — Dool^l902a). 

The  probability  that  a  susceptible 
person  will  become  infected  with  M. 
tuberculosis  depends  primarily  upon 
the  concentration  of  infectious  (hoplet 
nuclei  in  the  air  and  the  (hnration  of 
exposure.  Characteristics  of  the  TB 
patient  that  enhance  transmission 
include:  (1)  Disease  in  the  hings, 
airways,  or  larynx,  (2)  presence  of  cou^ 
or  other  forceful  expiratory  measures. 

(3)  presence  of  ad^fest  bacilli  (AFB)  in 
the  sputxun.  (4)  failure  of  the  patient  to 
cover  the  mouth  and  nose  when 
coughing,  (5)  presence  of  cavitation  on 
(best  radiograph,  (6)  short  (hiration  of 
adequate  (bemotherspy,  and  (7) 
administration  of  procures  that  can 
induce  coughing  or  cause  aerosolization 
of  M.  tuber^osis  (e.g.,  sputum 
induction).  Environmental  factors  that 
enhance  the  likelihcxxl  of  transmission 
include:  (1)  Exposure  of  susceptible 
persons  to  an  infectious  Mrson  in 
relatively  small,  enclosed  spaces,  (2) 
inadequate  l(x»l  or  general  ventilation 
that  results  in  insufficient  dilution  and/ 
or  removal  of  infectious  droplet  nuclei, 
and  (3)  recirculation  of  air  (x>ntaining 
infectious  droplet  nu(dei. 

C  Risk  of  Nosocomial  TB  Transmission 

TB  transmission  is  a  recognized  risk 
in  health-care  facilities  (11 — Barrett- 
Connorl979, 12 — ^Brennenl988, 13 —  ' 
GoIdmanl988. 14 — Catanzarol982, 15— 


Ehrenkranzl972, 16 — Haleyl989. 17 — 
Huttonl990, 18 — ^lCantorl988, 19 — 
L(mdgrenl987).  The  ma^tude  of  the 
risk  varies  considerably  by  type  of 
health-care  facnlity,  prevalence  of  TB  in 
the  community,  patient  population 
served,  job  category,  area  of  the  health¬ 
care  facility  in  whi(b  a  perstm  works, 
and  the  effectiveness  of  TB  infection 
control  interventions.  The  risk  mav  be 
higher  in  areas  where  patients  with  TB 
are  provided  care  before  diagnosis  and 
initiation  of  TB  isolation  precautions 
(e.g.,  clinic  waiting  areas  and  emergency 
rooms)  or  where  diagnostic  or  treatment 
procedures  that  stimulate  coughing  are 
performed.  Nosocomial  transmissiem  of 
TB  has  been  associated  with  (dose 
contact  with  infectious  patients  or 
HCWs,  and  during  proc^ures  8U(b  as 
broncboscopy  (14--Catan2arol982). 
endtrtrached  intubation  and  suctioning 
(15 — Haleyl989).  open  abscess 
irrigation  (17 — Huttonl990).  and 
autopsy  (18 — ^Kantorl988, 19— 
Lundgrenl987).  Sputum  indu(dion  and 
aerosol  treatnrents  that  induce  cou^ 
nray  also  increase  the  potential  for  TB 
transmission  (20— CDCl989a,  21 — Be(b- 
Saguel992).  Health-(»re-fecility 
persoimel  should  be  particulany  alert  to 
the  need  for  preventing  TB  trai»missi(m 
in  health-care  fardlities  in  which 
immun(xx>mpromi8ed  persons,  su(b  as 
persons  with  HIV  infetdion,  receive  care 
and/or  woHe,  especially  if  (xmgh- 
inducing  pr(x»auies.  such  as  sputum 
induction  and  aerosolized  pentamidine 
treatments,  are  being  performe(L 
Several  TB  outlveaks  in  beahh-care 
fe(dlities  have  been  rep(Rled  during  the 
past  several  years  (22— CDCl990a,  23 — 
CDC1991,  9-^dlinl992.  24— 
Pearsonl992,  21 — Beck-Sagu4l992, 25 — 
Dooleyl992.  28— CDCUnpub).  Many  of 
these  outbreaks  involved  transmission 
of  multidrug-resistant  (MDR)  strains  of 
M.  tuberculosis  to  both  patients  and 
HCWs.  Most  of  the  patients  and  some  of 
the  HCWs  were  HIV-infected  persons  in 
whom  new  infetbon  progressed  rapidly 
to  active  disease.  Mortality  ass(xnated 
with  those  outbreaks  was  very  high 
(range  43%  to  93%).  Furthermore,  the 
time  between  diagnosis  and  death  was 
very  short,  with  the  median  interval 
ranging  from  4-16  weeks.  Factors 
contributing  to  these  outbreaks  included 
delayed  diagnosis  of  patients  wirii  TB, 
delayed  recognition  of  drug  resistance, 
delayed  initiation  of  elective  therapy 
resulting  in  prolonged  infe(bousness, 
delayed  initiation  and  inadequate 
duration  of  TB  isolation,  inadequate 
ventilation  in  TB  isolation  nxMns,  lapses 
in  TB  isolation  pra(bces,  and 
inadequate  precautions  for  cough- 
inducing  procedures.  There  is  ^denco 
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from  three  of  the  facilities  that  MDR-TB 
transmission  decreased  significantly  or 
ceased  in  areas  where  measures  similar 
to  those  in  the  previously  published 
QX)  guidelines  were  implemented  (2 — 
CDCl990d,  27— Wengerl992,  28— 
Ottenl992.  29 — ^Maloneyl992.  30 — 
Stroudl993).  Since  several  interventions 
were  implemented  simultaneously,  it 
cannot  be  determined  which  played  the 
most  important  role  in  reducing 
transmission. 

D.  Fundamentals  of  TB  Infection 
Control 

An  effective  TB  control  program 
requires  early  detection,  isolation,  and 
treatment  of  persons  with  active  TB. 

The  primary  emphasis  of  the  TB 
infection  control  plan  should  be 
achieving  these  three  goals.  In  all 
healdi-care  facilities,  particularly  those 
in  which  persons  who  are  at  high  risk 
for  TB  woA  or  receive  care,  policies  and 
procedures  for  TB  control  should  be 
developed,  periodically  reviewed,  and 
evaluated  fm  effectiveness  to  determine 
the  actions  necessary  to  minimize  the 
risk  of  TB  bnnsmission. 

The  TB  control  program  should  be 
based  on  a  hierartmy  of  control 
measures.  The  first  and  most  important 
level  of  the  hierarchy  is  the  use  of 
administrative  measures  to  reduce  the 
risk  of  exposure  to  iiersons  with 
infectious  TB.  This  includes  developing 
and  implementing  effective  written 
policies  and  protocols  to  ensure  the 
rapid  detection,  isolation,  diagnostic 
evaluation,  and  treatment  of  persons 
likely  to  have  TB,  as  well  as 
implementing  effective  work  practices 
by  persons  woridng  in  the  health-care 
facility. 

The  second  level  of  the  hierarchy  is 
the  use  of  engineering  controls  to 
prevent  the  spread  and  reduce  the 
concentration  of  infectious  droplet 
nuclei.  This  includes  (1)  Direct  source 
control  using  local  exhaust  ventilation. 
(2)  controlling  direction  of  air  flow  to 
prevent  contamination  of  air  in  areas 
adjacent  to  the  infectious  source,  (3) 
dilution  and  removal  of  contaminated 
air  via  general  ventilation,  and  (4)  air 
cleaning  via  air  filtration  or  ultraviolet 
germicidal  irradiation  (UVCfi. 

The  first  two  approadies  minimize 
the  number  of  areas  in  the  health-care 
facility  where  exposure  to  infectious  TB 
may  occur,  and  i^uce,  but  do  not 
eliminate  the  ri^  in  those  few  areas 
(e.g.,  TB  isolation  rooms  and  treatment 
rooms  where  cough-indudng 
procedures  are  p^ormed)  where 
exposure  may  still  occur.  Because 
persons  entering  isolation  and  treatment 
rooms  may  be  exposed  to  M. 
tuberculo^,  the  third  level  of  the 


hierarchy  is  the  use  of  personal 
respiratory  protective  equipment  in 
these  and  a  few  other  situations  of 
probable  relatively  higher  risk. 

Specific  measures  to  reduce  the  risk 
of  18  transmission  include  the 
following: 

•  Assigning  supervisory 
responsibility  for  the  design, 
implementation,  and  maintenance  of  the 
TB  infection  control  program  to  specific 
persons  in  the  health-care  facility 
(Section  n.A). 

•  (inducting  a  risk  assessment  to 
evaluate  the  ri^  of  TB  transmission  in 
all  parts  of  the  health-care  facility, 
developing  a  written  TB  control 
program  based  on  the  risk  assessment, 
and  periodically  repeating  the  risk 
assessment  to  evaluate  the  effectiveness 
of  the  TB  infection  control  pn^ram 
(Section  II.B). 

•  Developing,  implementing,  and 
enforcing  policies  and  protocols  to 
ensure  early  detection  of  patients  who 
may  have  infectious  TB  (Section  n.C, 
Supplement  1). 

•  Providing  prompt  triage  and 
appropriate  management  of  patients 
who  may  have  infectious  TB  in  the 
outpatient  sett^  (Section  IIJ)). 

•  Promptly  initiating  and  maintaining 
TB  isolation,  diagnostic  evaluation,  and 
treatment  for  persons  who  may  have 
infectious  TB  and  who  are  ad^tted  to 
the  inpatient  setting  (Section  ILE). 

•  Developing,  installing,  maintaining, 
and  evaluating  ventilation  and  other 
engineering  controls  to  reduce  the 
potential  for  airborne  exposure  to  M. 
tuberculosis  (Section  ILF,  Supplement 
3). 

•  Developing,  implementing, 
maintaining,  and  evaluating  a 
respiratory  protection  program  (Section 
n.G,  Supplement  4). 

•  Using  appropriate  precautions  for 
cough-inducing  procedures  (Section 
II.H,  Supplement  3). 

•  Educating  and  training  HCWs  about 
TB,  effective  methods  for  prevention  of 
TB  transmission,  and  the  benefits  of 
medical  screening  programs  (Section 

n.i). 

•  Developing  and  implementing  a 
program  for  routine  periodic  screening 
of  HCWs  for  active  TB  and  TB  infection 
(Section  n.J.  Supplement  2). 

•  Promptly  equating  possible 
episodes  of  transmission  ofTB  in 
health-care  facilities,  including  HCW 
PPD  skin  test  conversions,  clusters  of 
cases  in  HCWs  or  patients,  and  contacts 
of  TB  patients  who  were  not  promptly 
detected  and  isolated  (Section  ILK). 

•  Coordinating  activities  with  the 
local  public  healtii  department, 
emphasizing  reporting,  adequate 
discharge  follow-up,  and  ensuring 


continuation  and  completion  of  therapy 
(Section  n.L). 

n.  Recommendations 

A.  Assignment  of  Responsibility 

•  Supervisory  responsibility  for  the 
TB  Control  Program  should  be  assigned 
to  designated  persons  with  expertise  in 
infection  control,  occupational  health, 
and  engineering. 

B.  Risk  Assessment,  Development  of  the 
TB  Control  Plan,  and  Periomc 
Reassessment 

1.  Risk  assessment— A.  General.  TB 
control  measures  for  each  health-care 
facility  should  be  based  on  a  careful 
assessment  of  the  risk  of  TB 
transmission  in  that  setting.  Therefore, 
the  first  step  in  developing  the  TB 
control  program  should  be  conducting 
an  initid  risk  assessment  (Figure  1).  The 
purpose  of  this  assessment  is  to  evaluate 
the  risk  of  TB  transmission  in  each  area 
and  occupational  group  in  the  facility  so 
that  appropriate  infection  control 
interventions  can  be  developed  based 
on  actual  risk.i 

•  The  risk  assessment  should  be 
conducted  by  a  group  of  qualified 
personnel  which  may  include  hospital 
epidemiologists,  infectious  disease 
specialists,  pulmonary  disease 
specialists,  infection  control 
practitioners,  health-care 
administrators,  occupational  health 
personnel,  engineers,  HCWs,  and  local 
public  health  authorities. 

•  The  risk  assessment  should  be  done 
for  the  facility  as  a  whole  aiul  for 
individual  areas  of  the  institution  (e.g., 
medical,  TB,  pulmonary,  or  HIV  war^; 
HIV,  infectious  disease  or  pulmonary 
clinics;  emergency  departments  or  areas 
where  TB  patients  may  receive  care  or  y 
where  cough-inducing  procedures  are 
performed,  etc.).  In  ad(hti<m.  risk 
assessments  should  be  done  for 
individual  groups  of  HCWs  that  work 
throiighout  the  institution  (e.g.. 
respiratory  therapists,  bronchoscopists, 
environmental  services,  dietary, 
maintenance,  housestaff  by  specialty, 
etc.). 

•  The  elements  of  a  ri^  assessment 
are  siimmarized  in  Table  1. 

Classification  of  risk  as  high, 
intermediate  or  low  in  a  specific  area 
and  for  a  specific  occupational  category 
should  be  based  on  (1)  the  number  ^ 
infectious  TB  patients  admitted  to  the 


t  Regardless  of  risk  level,  the  management  of 
patients  with  known  or  suspected  infectious  TB 
will  not  vary.  However,  the  index  of  suspicion  ior 
infectious  TB  among  patients,  the  frequency  of 
HCW  PPD  skin  testing,  the  number  TB  isolation 
rooms,  and  other  fectm  will  vary  by  whether  the* 
risk  of  TB  transmission  in  the  facility,  area,  or 
occupational  group  is  high,  intermediate,  or  low. 
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area  or  ward,  or  the  estimated  number 
of  infectious  TB  patients  to  whom 
HCWs  in  an  occupational  category  may 
be  exposed,  and  (2)  on  the  results  of 
analysis  of  HCW  PPD  test  conversions 
and  possible  patient-to-patient  TB 
transmission  (Figure  1). 

•  All  TB  infection  control  programs 
should  include  periodic  PPD  testing  and 
reassessment  of  risk.  The  frequency  of 
repeat  skin  testing  and  risk  assessment 
should  be  selected  on  the  basis  of  the 
most  recent  risk  assessment  (Figure  1): 

•  “Low  risk”  areas  or  groups  are 
those  in  which  (1)  the  PPD  test 
conversion  rate  is  not  greater  than  in 
areas  or  groups  without  occupational 
exposure  TB  patients  or  than  previous 
rates  in  the  same  area  or  group.  (2)  there 
are  no  clusters  of  PPD  test  conversions, 
(3)  there  is  no  evidence  of  patient-to- 
patient  transmission,  and  (4)  (in  the  case 
of  an  area)  there  are  <6  TB  patients 
hospitalized  per  year. 

•  “Intermediate  risk”  areas  or  groups 
are  those  in  which  (1)  the  PPD  test 
conversion  rate  is  not  greater  than  in 
areas  without  occupational  exposure  to 
TB  patients  or  than  previous  rates  in  the 
same  area  or  group,  (2)  there  are  no 
clusters  of  PPD  conversions,  (3)  there  is 
no  evidence  of  patient-to-patient 
transmission,  and  (4)  there  are  >6  TB 
patients  hospitalized  per  year. 

(Note:  Even  if  there  is  no  evidence  of  M. 
tuberculosis  transmission,  areas  or  groups 
encountering  >6  TB  patients  per  year  still 
have  a  potential  for  transmission  and  should 
be  classified  as  "intermediate  risk”). 

•  “High  risk”  areas  or  groups  are 
those  in  which  (1)  the  PPD  test 
conversion  rate  is  significantly  greater 
than  areas  without  occupational 
exposure  to  TB  patients  or  than 
previous  rates  in  the  same  area  or  group, 
or  (2)  there  is  a  cluster  of  PPD  test 
conversions,  or  (3)  there  is  other 
evidence  of  patient-to-patient  or  patient- 
to-HCW  transmission  of  M.  tuberculosis. 

•  If  no  data  or  insufficient  data  for 
determination  of  risk  have  been 
collected  on  PPD  test  conversions 
among  HCWs,  the  number  of  TB 
patients  who  have  received  care  in  that 
area,  or  from  an  occupational  group, 
these  data  should  be  compiled, 
analyzed,  and  reviewed  expeditiously. 
Until  such  data  are  analyzed  and  found 
to  warrant  a  lesser  risk  rating,  all  acute 
care  areas  and  occupational  groups 
likely  to  encounter  TB  patients  or  be 
exposed  to  M.  tuberculosis  should  be 
considered  high  risk. 

b.  Case  surveillance. 

•  Data  on  the  number  of  active  TB 
cases  among  patients  and  HCWs  in  the 
facility  should  be  systematically 
collected,  reviewed,  and  used  to 


estimate  the  number  of  isolation  rooms 
needed,  recognize  clusters  of 
nosocomial  transmission,  and  assess  the 
level  of  potential  occupational  risk. 
Information  regarding  the  number  of  TB 
patients  by  specific  area  can  be  obtained 
by  review  of  laboratory  surveillance 
data  on  specimens  positive  for  AFB 
smears  and/or  M.  tuberculosis  cultures. 

•  Drug-susceptibility  characteristics 
of  M.  tu^rculosis  isolates  (i.e.,  the 
antituberculous  agents  to  which  each 
isolate  is  susceptible  and  those  to  which 
it  is  resistant)  ^m  TB  patients  seen  in 
the  facility  should  be  reviewed  to 
identify  the  frequency  and  patterns  of 
drug-resistance.  This  information  may 
indicate  a  need  to  modify  the  initial 
treatment  regimen  or  may  suggest 
evidence  of  nosocomial  transmission  or 
increased  occupational  risk. 

c.  Analysis  of  HCW  PPD  test  screening 
data. 

•  In  addition  to  being  recorded  in 
individual  HCW’s  employee  health 
records,  results  of  PPD  testing  should 
also  be  recorded  in  a  retrievable 
aggregate  data  base  of  all  HCW  PPD  test 
results.  Identifying  information  should 
be  handled  confidentially.  PPD  test 
conversion  rates  should  be  calculated  at 
appropriate  intervals  to  estimate  the  risk 
of  PPD  test  conversion  for  each  area  in 
the  facility  and  for  each  specific 
occupational  group  not  assigned  to  a 
specific  area.  In  order  to  calculate  PPD 
test  conversion  rates,  it  is  necessary  to 
know  the  total  number  of  PPD-negative 
persons  working  in  each  area  or  group 
(denominator)  and  the  number  of  PPD 
test  conversions  among  HCWs  in  each 
area  or  group  (numerator). 

•  PPD  test  conversion  rates  for  each 
area  should  be  compared  to  rates  in 
areas  without  occupational  exposure  to 
M.  tuberculosis  and  to  previous  rates  in 
the  same  area  to  identify  areas  where 
the  risk  of  occupational  PPD  test 
conversion  may  be  increased.  When 
comparing  conversion  rates  by  area,  a 
low  num^r  of  HCWs  in  a  specific  area 
may  result  in  a  greatly  increased  rate  of 
conversion  for  Aat  area,  although  the 
risk  may  not  actually  be  meaningfully 
higher  than  for  other  areas.  Testing  for 
statistical  significance  (e.g.,  Fishers 
exact  test  or  Chi  square)  may  assist 
interpretation.  However,  lack  of 
statistical  significance  may  not  rule  out 
a  problem  because,  if  the  number  of 
HCWs  tested  is  low,  there  may  not  be 
adequate  statistical  power  to  detect  a 
significant  difference.  Thus,  some 
interpretation  of  individual  situations  is 
indicated. 

•  Any  time  a  cluster  of  PPD  test 
conversions  is  noted,  further  evaluation 
is  indicated  (Section  n.K.l).  A  cluster  is 
defined  as  PPD  test  conversions  in  >2 


persons  in  one  area,  or  in  a  single 
occupational  group  that  works  in 
multiple  areas  (e.g.,  respiratory  therapy, 
dietary,  etc.),  over  a  3-month  time 
period. 

•  The  frequency  and 
comprehensiveness  of  the  HCW  PPD 
testing  program  should  be  evaluated 
periodically  to  assure  that  all  HCWs  are 
being  included  in  the  program  and 
tested  at  appropriate  intervals.  For 
surveillance  purposes,  it  may  be 
advantageous  to  stagger  the  testing  of 
HCWs  in  a  given  area  or  occupational 
group,  since  this  may  lead  to  earlier 
detection  of  transmission  (Section  II.). 3). 

d.  Review  of  TB  patient  medical 
records. 

•  The  medical  records  of  a  sample  of 
consecutive  TB  patients  admitted  to  the 
facility  should  be  reviewed  periodically 
to  evaluate  infection  control  parameters 
(Table  1).  Parameters  to  examine 
include  the  intervals  from  date  of 
admission  until  TB  was  suspected, 
specimens  for  AFB  smears  were 
ordered,  collected,  tests  performed,  and 
results  reported.  Adequacy  of  TB 
treatment  regimens  should  also  be 
evaluated. 

•  Medical  record  reviews  should  also 
note  previous  admissions  before  onset 
of  TB.  Patient-to-patient  transmission 
may  be  suspected  if  active  TB  occurs  in 
a  patient  with  a  prior  hospitalization 
during  which  exposure  to  another  TB 
patient  occurred,  or  if  ^2  patients  with 
a  characteristic  drug-susceptibility  or 
DNA  fingerprint  pattern  are  detected. 

•  Data  from  the  case  review  should  be 
used  to  determine  if  there  is  a  need  to 
modify:  (1)  Protocols  for  detecting  and 
isolating  patients  who  may  have 
infectious  TB,  (2)  laboratory  procedures, 
(3)  administrative  policies  and 
practices,  or  (4)  protocols  for  patient 
management. 

e.  Observation  of  infection  control 
practices. 

•  Assessment  of  adherence  to  the 
policies  of  the  TB  control  program 
should  be  part  of  the  evaluation  process. 
This  assessment  should  be  performed 
on  a  regular  basis  and  whenever  there 

is  an  increase  in  HCW  PPD  test 
conversions  or  number  of  TB  patients. 
Areas  at  high  risk  for  TB  transmission 
should  be  monitored  more  frequently. 
The  review  of  patient  records  discussed 
above  provides  information  on  HCW 
adherence  to  a  portion  of  the  policies. 

In  addition,  observation  of  work 
practices  related  to  TB  isolation  should 
be  done  to  determine  if  employers  are 
enforcing  and  HCWs  are  adhering  to  the 
policies  and  enforcing  patient 
adherence.  Whenever  poor  adherence  to 
policies  is  recognized,  the  situation 
should  be  evaluated  to  determine  if 
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problems  exist  that  interfere  with 
adherence  to  procedures,  and 
appropriate  education  and  other 
corrective  action  should  be 
implemented. 

f.  Engineering  evaluation. 

•  Engineering  measures  should  be 
evaluated  and  monitored  according  to 
the  appropriate  TB  control  protocol 
schedule  (Section  n.B.2,  Supplement  3). 
Data  bom  the  most  recent  evaluation 
and  from  review  of  maintenance 
procedures  and  logs  should  be  carefully 
reviewed  as  a  part  of  the  risk 
assessment. 

2.  Development  of  the  TB  Infection 
Control  Plan. 

•  Based  on  the  risk  assessment,  a 
written  TB  infection  control  plan  should 
be  developed  and  implemented  for  each 
area  of  the  facility  (or  occupational 
group  for  those  HCWs  not  assigned  to  a 
specific  area  of  the  facility).  There  are 
optimum  measures  that  all  health-care 
facilities  should  implement  to  ensure 
that  a  program  suitable  to  the  needs  of 
HCWs  and  patients  is  in  place  (Table  2). 
Additional  measures  may  be  necessary 
in  facilities  with  a  greater  potential  for 
TB  transmission. 

•  In  “low  risk”  areas,  PPD  testing  of 
HCWs  should  be  done  annually,  a 
repeat  risk  assessment  should  be  done 
annually,  the  ventilation  system  should 
be  evaluated  annually,  and  TB  isolation 
room  negative  pressure  should  be 
checked  daily  when  in  use. 

•  In  “intermediate  risk”  areas,  PPD 
testing  of  HCWs  ^ould  be  done  every 
6  moi^s,  a  repeat  risk  assessment 
should  be  done  every  6  months,  the 
ventilation  system  should  be  evaluated 
every  6  months,  and  TB  isolaticm  room 
negative  pressure  should  be  checked 
daily  when  in  use. 

•  In  “high  risk”  areas,  problem 
evaluation  should  be  immediately 
conducted  (section  I1.K).  PPD  testing 
should  be  done  every  3  months,  a  repeat 
risk  assessment  should  be  done  every  3 
months,  the  ventilation  system  should 
be  evaluated  every  3  months,  and  TB 
isolation  room  negative  pressure  ^ould 
be  checked  daily  when  in  use. 

•  Areas  in  which  cough-inducing 
procedures  are  perform^  on  patients 
who  may  have  TB  should,  at  the 
minimum,  implement  the  intermediate 
protocol. 

•  The  occurrence  of  drug-resistant  TB 
in  the  facility  or  the  coirnnunity,  or  a 
high  prevalence  of  HIV  infection  among 


patients  or  HCWs  in  the  facility  may 
increase  the  concern  about  transmission 
of  TB  and  may  influence  the  decision 
regarding  the  protocol  to  follow  in  favor 
of  a  higher  risk  classification. 

•  Health-care  facilities  are  likely  to 
have  a  combination  of  low-, 
intermediate-,  and  high-risk  areas  or 
groups  in  the  same  time  period  and  may 
not  follow  the  same  protocol  in  all 
areas.  The  appropriate  protocol  should 
be  implemented  for  each  area  or 
occupational  group. 

•  The  number  oT  rooms  available  for 
TB  isolation  should  be  determined  by 
the  number  of  TB  patients  seen  in  the 
area  or  by  the  occupational  groups 
(Section  I1.E.5). 

•  Protocols  for  detection  of  patients 
who  may  have  active  TB  should  be 
based  on  the  number  and  characteristics 
of  TB  patients  seen  in  the  area  or  by  the 
occupational  group  (Section  n£). 

3.  Periodic  Beassessment. 

•  Follow-up  risk  assessment  should 
be  performed  at  the  interval  indicated 
by  the  most  recent  risk  assessment 
(Figure  1).  Based  on  the  follow-up 
assessment,  problem  evaluation  may 
need  to  be  conducted  or  the  protocol 
modified  to  a  higher  or  lower  risk  level. 

•  Following  each  risk  assessment,  the 
staff  responsible  for  TB  control,  in 
conjunction  with  other  appropriate 
HCWs,  should  review  all  control 
policies  to  assure  that  they  are  efl^ective 
and  meet  cunent  needs. 

4.  Examples  of  Bisk  Assessment  and 
Selection  of  TB  Control  Protocol. 

Below  are  described  four  hypothetical 
situations,  and  how  surveillance  data 
are  used  to  select  a  TB  control  protocol. 

Hospital  A:  The  health-care  lacility 
overall  HCW  PPD  test  conversion  rate  is 
1.6%.  No  areas  or  occupational  groups 
have  a  significantly  greater  PPD  test 
conversion  rate  than  areas  without 
occupational  exposure  to  TB  patients 
(and  than  previous  rates  in  the  same 
area  or  group).  There  is  no  clustering  of 
PPD  test  conversions.  There  is  no 
evidence  of  patient-to-patient 
transmission.  No  area  admits  ^  TB 
patients  per  year.  They  will  foDow  the 
low  risk  protocol  in  aU  areas. 

Hospital  B:  Has  an  overall  HCW  PPD 
conversion  rate  of  1.8%.  The  medical 
intensive  care  unit  (MICU)  rate  is 
significantly  higher.  No  other  area  has  a 
rate  thathi^.  They  institute  problem 
identification  (section  n.K).  No  patient 
is  found  that  was  not  isolated 


appropriately.  Other  potential  problems 
are  then  evaluated  and  no  cause  is 
found.  The  high  risk  protocol  is 
followed  in  the  MICU  until  the  PPD 
conversion  rate  is  documented  to  be 
similar  to  areas  of  the  facility  without 
occupational  exposure  to  TB  patients  for 
two  consecutive  three-month  periods.  If 
the  rate  remains  significantly  higher, 
further  evaluation,  including 
environmental  and  procedural  studies 
(Table  2),  will  be  performed  to  identify 
possible  reasons  for  the  high  conversion 
rate. 

Hospital  C:  The  overall  HCW  PPD 
conversion  rate  is  2.4%.  Rates  range 
horn  0  to  2.6%  in  individual  areas  and 
departments.  None  of  these  rates  is 
significantly  higher  than  rates  in  areas 
without  occupational  exposure  to 
infectious  TB  patients.  No  particular 
HCW  group  has  higher  conversion  rates 
than  others.  No  clusters  of  HCW  PPD 
conversions  have  occurred.  Two  units 
cared  for  >6  TB  patients  last  year.  These 
units  will  follow  the  intermediate 
protocol  and  the  remainder  of  the 
hospital  will  follow  the  low-risk 
protocol.  This  hospital  is  in  the 
southeastern  Unit^  States  and  these 
conversion  rates  may  reflect  cross 
reactivity  with  nontuberculous 
mycobacteria.  ’ 

Hospital  D.  Overall  HCW  PPD 
conversion  rate  1.2%.  No  area  cared  for 
>6  TB  patients  last  year.  Respiratory 
therapy  HCWs  had  a  PPD  conversion 
rate  of  15%  (3/20  therapists).  It  was 
determined  that  HCWs  who  had  PPD 
conversions  spent  all  or  part  of  their 
time  in  the  pulmonary  function  lab 
where  induced  sputum  specimens  were 
obtained.  Low  risk  protocc4  is 
maintained  for  all  areas  of  the  facility 
except  in  the  pulmonary  function  lab, 
where  problem  evaluation  is  conducted 
(Section  ILK),  and  it  is  determined  tliat 
the  ventilation  in  the  area  is  not 
adequate.  The  high  risk  protocol  is 
implemented  and  booths  are  installed 
for  sputum  induction.  Once  the  booths 
are  installed,  after  there  are  two 
consecutive  three-month  periods  with  a 
PPD  test  conversion  rate  similar  to  areas 
of  the  facility  without  occupational 
exposure  to  M.  tuberculosis,  respiratory 
therapy  HCWs  will  return  to  the  low- 
risk  protocol. 

BILUNG  CODE  4ieO-1S-e 


Analyze  purified  protein  derivative  (PPD)  test  conversion  data,  number  of 
TB  cases,  and  other  risk  factors  by  area  and  occupational  group 
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Table  1.— Elements  of  the  Risk  Assessment 

1.  Review  the  number  of  TB  patients  seen,  by  area  (inpatient  and  outpatient).  (This  information  can  be  obtained  by  laboratory  surveillance  or 
medicai  record  review.) 

2.  Review  the  drug-susc^bility  patterns  of  TB  patients  seen  at  the  facility. 

3.  Analyze  HCW  PPD  test  data,  by  area  (or  by  occupational  group  (or  persons  not  assigned  to  a  specific  area,  such  as  respiratory  therapists). 

Review  medical  records  of  a  sample  of  consecutive  TB  patients  seen  at  the  facility  to  evaluate  infection  control  parameters. 

Calculate  intervals  from: 

•  Admission  until  TB  suspected 

•  Admission  until  TB  evaluation  performed 

•  Admission  until  AFB  specimens  ordered 

•  AFB  specimens  ordered  until  AFB  specimens  collected 

•  AFB  specimens  collected  until  AFB  smears  done  and  reported 

•  AFB  specimens  collected  until  cultures  done  and  reported 

•  AFB  specimens  collected  until  species  identification  done  and  reported 

•  AFB  specimens  collected  until  drug  susceptibility  tests  done  and  reported 

•  Admission  until  TB  isolation  initiated 

•  Admission  until  TB  treatment  initiated 

•  Duration  of  TB  isolation 
Additional  information: 

•  Were  appropriate  criteria  used  (or  discontinuing  isolation? 

•  History  of  prior  admission  to  facility 

•  Adequacy  of  TB  treatment  regimen 

•  Were  follow-up  sputum  specimens  collected  appropriately? 

•  Was  appropriate  discharge  planning  conducted? 

Perform  an  observational  review  of  TB  infection  control  practices. 

Perform  a  review  of  the  most  recent  environmental  evaluation  and  maintenance  procedures. 

Table  2.— Optimum  TB  Control  Program  for  All  Health-Care  Faciuties 

I.  Initial  and  Periodic  Risk  Assessment 

A.  Evaluate  HCW  PPO  test  conversion  data 

B.  Determine  TB  prevalence  arTX>r)g  patients 

C.  Reassess  risk  each  PPD  testing  period 

II.  Written  TB  Infection  Control  Program  '' 

A.  Document  all  aspects  of  TB  control 

B.  Identify  individual(s)  responsible  for  TB  control  program 

C.  Explain  and  emphasize  hierarchy  of  controls 

III.  Implenientation 

A.  Assignment  of  Responsibility 

1.  Assign  responsibility  for  TB  control  program  to  individual(s) 

2.  Ensure  that  persons  with  expertise  in  infection  control,  occupational  health  and  engineering  are  identified  and  included. 

B.  Risk  Assessment  arxj  Periodic  Reassessment  of  the  Program 

1.  Select  initial  risk  protocols 

2.  Observe  HCW  irrfection  control  practices 

3.  Repeat  risk  assessment  at  appropriate  intervals 

C.  Early  Detection  of  Patients  With  TB 

1.  Symptom  screen  for  each  patient: 

a.  On  initial  encounter  in  ER  or  ambulatory  care  setting 

b.  Before  or  at  admission 

2.  Radiologic  and  bacteridogic  screening  for  patients  with  symptoms  of  TB 

D.  Management  of  Outpatients  With  Possible  Infectious  TB 

1.  Promptly  initiate  TB  precautions 

2.  Place  patients  in  separate  waiting  areas  or  TB  isolation  rooms 

3.  Give  patients  mask,  box  of  tissues,  instructions 

E.  Isolation  for  Infectious  TB  Patients 

1.  Prompt  isolation  and  initiation  of  treatment  for  patients  with  suspected  or  known  infectious  TB 

2.  Monitoring  of  response  to  treatment 

3.  Appropriate  criteria  (or  discontinuation  of  isolation 

F.  Engineering  RecommerKfations 

1.  Local  exhaust  and  general  ventilation  should  be  designed  in  collaboration  with  persons  with  expertise  in  ventilation  engineering 

2.  In  areas  where  infectious  TB  patients  receive  care,  use  single-pass  system  or  recirculation  after  HEPA  filtration 

3.  Use  additional  measures,  if  needed,  in  areas  vrhere  TB  patients  may  receive  care 

4.  Health-care  facilities  should  be  designed  to  achieve  the  best  possible  ventilation  air  flows 

5.  Regularly  monitor  and  maintain  engineering  controls 

6.  Monitor  and  maintain  TB  isolation  room  negative  pressure  daily  while  in  use  relative  to  hallway  2trxJ  all  surrounding  areas 

7.  Exhaust  TB  isolation  room  air  to  outside  or,  if  unavoidable,  recirculate  after  HEPA  filtration 

G.  Respiratory  Protection 

1.  Respiratory  protective  devices  should  meet  recommended  performance  criteria 

2.  Should  be  worn  by  persons  in  settings  where  administrative  and  engineering  controls  are  not  likely  to  provide  adequate  protection 
(e.g.,  TB  isolation  rooms,  treatment  rooms,  and  other  high-risk  areas) 

3.  A  respiratory  protection  program  is  required  where  respiratory  protection  is  used 

H.  Cough-lndudng  Procedures 

1.  Should  not  be  performed  on  TB  patients  unless  absolutely  necessary 


52818 


Federal  Register  /  VoL  58,  No.  195  /  Tuesday,  October  12,  1993  /  Notices 


Table  2.— Optimum  TB  Comtrol  Program  for  All  Health-Care  Facilities— Continued 


2.  Should  be  performed  using  local  exhaust  or  in  irKlIvidual  TB  Isolation  room 

3.  After  completion,  TB  patients  should  remain  in  booth  or  enclosure  urftil  cough  subsides 

I.  HCW  TB  Education 

1.  All  HCWs  should  receive  periodic  education  appropriate  to  their  Job 

2.  Should  include  epidemioiogy  of  TB  In  the  faciftty 

3.  Should  emphasize  oorx«pls  of  pathogenesis  arxl  occupational  risk 

4.  Should  describe  practices  that  reduce  TB  transmission 

J.  HCW  Counseling  and  Saeening 

1.  Courrsel  all  HCWs  regarding  TB  and  TB  infection 

2.  Counsel  all  HCWs  about  increased  risk  if  immurtocompromised 

3.  PPD  test  an  HCWs  on  employment  and  repeat  at  pericxlic  intervals 

4.  Screen  symptomatic  HCWs  for  active  TB 

K.  Evaluate  HCW  PPD  Test  Conversions  and  Possiile  Nosocomial  TB  Transmission 
L  Coordinate  Efforts  with  Public  Health  Department 


C.  Detection  of  Patients  Who  May  Have 
Active  TB 

•  The  most  important  steps  in 
preventing  TB  transmission  are  early 
detection  of  patients  who  may  have 
infectious  TB,  prompt  application  of  TB 
isolation  precautions  for  such  patients, 
and  prompt  initiation  of  effective 
treatment  in  those  in  whom  the 
diagnosis  of  TB  is  likely. 

Health-care  personnel  assigned 
responsibility  for  TB  infection  control  in 
ambulatory  care  and  inpatient  settings 
should  develop,  implement,  and  enforce 
protocols  for  early  detection  of  patients 
who  may  have  infectious  TB. 

The  criteria  used  in  these  protocols 
should  be  based  on  the  prevalence  and 
characteristics  of  TB  in  the  population 
served  by  the  specific  facility.  Review  of 
medical  records  of  patients  seen  in  the 
facility  who  were  found  to  have  TB  may 
serve  as  a  guide  for  developing  or 
revising  these  protocols. 

•  A  diagnosis  of  TB  should  be 
considered  in  any  patient  with 
persistent  cough  (>2  weeks  dviration)  or 
other  signs  or  symptoms  compatible 
with  TB  such  as  complaints  of  bloody 
sputum,  night  sweats,  weight  loss, 
anorexia,  or  fever.  The  index  of 
suspicion  for  TB  should  be  very  high  in 
areas  or  among  groups  of  patients  in 
which  the  prevalence  of  TB  is  high 
(Section  I.B). 

•  Diagnostic  measures  for  identifying 
TB  should  be  instituted  among  such 
patients.  These  measures  include 
history,  physical  examination,  PPD  test, 
chest  radiograph,  and  microscopic 
examination  and  culture  of  sputum  or 
other  appropriate  specimens  (31 — 
Strongl981. 4— ATS/CDC1990,  32— 
QX!l989b).  Other  diagnostic  methods, 
such  as  bronchoscopy  or  biopsy,  may  be 
indicated  for  some  patients 
(Supplement  2)  (33 — Willcoxl982,  34 — 
Willcoxl986). 

•  Laboratories  should  use  the  most 
rapid  methods  available  (e.g., 
fluorescent  microscopy  for  Al^  smears; 


radiometric  culture  methods  for 
isolation  of  mycobacteria;  p-nitro-a 
acetylamino-^hydroxy-proprophenone 
[NAP]  test,  nucleic  add  proWs  or  high- 
pressure  liquid  chromatography  [HPLC] 
for  species  identification;  radiometric 
methods  for  drug-susceptibility  testing). 
As  other  more  rapid  or  sensitive  tests 
become  available,  practical,  and 
affordable,  such  tests  should  be 
promptly  incorporated  into  the 
mycobacteriology  laboratory. 

•  Results  of  Ara  smears  of  sputiun 
should  be  available  in  <24  hours  of 
spedmen  collection.  In  some  cases, 
availability  of  *‘stat”  AFB  smears  may 
fadlitate  screening  for  TB. 

•  The  probability  of  TB  is  higher 
among  patients  wiUi  a  positive  PPD  test 
or  a  history  of  a  positive  PPD  test, 
previous  TB,  exposure  to  TB,  and 
among  patients  who  belong  to  a  group 
at  hi^  risk  for  TB  (Section  I.B).  Active 
TB  is  strongly  suggested  if  the 
diagnostic  evaluation  reveals  AFB  in 
sputum,  a  chest  radiograph  suggestive  of 
IB  or  symptoms  highly  suggestive  of 
TB.  TB  may  occur  simultaneously  in 
immunosuppressed  persons  with 
pulmonary  infections  due  to  other 
organisms,  such  as  Pneumocystis  carinii 
or  M.  avium  complex,  and  should  be 
sought  in  the  diagnostic  evaluation  of 
all  patients  with  symptoms  compatible 
with  TB  (Supplements  1  and  2). 

•  In  addition  to  other  measures  for 
detecting  patients  with  TB, 
immunosuppressed  patients  with 
pulmonary  signs  or  symptoms  that  are 
initially  ascribed  to  other  etiologies 
should  be  evaluated  for  co-existing  TB 
initially  and  the  evaluation  should  be 
repeat^  if  the  patient  does  not  respond 
to  appropriate  ^erapy  for  the  presumed 
etiology  of  the  pulmonary  abnormalities 
(Supplements  1  and  2). 

•  TB  may  be  more  difficult  to 
diagnose  among  persons  with  HIV 
infection  or  other  conditions  associated 
with  severe  suppression  of  cell- 
mediated  immunity;  the  diagnosis  may 
be  overlooked  because  of  an  unusual  or 


atypical  clinical  or  radiographic 
presentation  and/or  the  simuhaneous 
occurrence  of  other  pulmonary 
infections  (e.g.,  P.  carinii  pneumonia). 
Among  persons  with  HIV  infection,  the 
difficulty  in  making  a  diagnosis  may  be 
further  compound^  by  impaired 
responses  to  PPD  tests  (35 — 
Pitchenikl984,  36 — ^Maayanl985), 
possibly  lower  sensitivity  of  sputum 
smears  for  detecting  AFB  (37 — 
Kleinl989),  or  overgrowth  of  cultures 
with  M.  aidum  complex  ammig  patients 
with  both  M.  avium  complex  and  M. 
tuberculosis  (38 — ^Buinensl989). 

•  Patients  with  suspected  or 
confirmed  TB  should  m  reported  to  the 
appropriate  health  department 
immediately  so  that  standard 
procedures  for  identifying  and 
evaluating  TB  contacts  can  be  initiated. 

D.  Management  of  Patients  in 
Ambulatory  Care  Settings  and 
Emergency  Rooms 

•  Triage  of  patients  should  include 
vigorous  efiorts  to  detect  patients  with 
active  TB  promptly.  HCWs  who  are  the 
first  points  of  contact  in  facilities 
serving  patients  at  risk  fOT  TB  should  be 
trained  to  ask  appropriate  questions 
which  will  help  recognize  and  detect 
patients  urith  signs  and  symptoms 
suggestive  ofTB. 

•  Patients  with  signs  or  symptoms 
suggestive  of  TB  should  be  evaluated 
promptly  to  minimize  the  time  spent  in 
ambulatory  care  areas.  Such  patients 
should  also  have  TB  precautions 
applied  while  the  diagnostic  evaluation 
is  being  conducted.  TB  precautions  in 
the  ambulatory  care  setting  consist  of  1) 
placing  the  patient  in  a  separate  waiting 
area  apart  firam  other  patients  and  not  in 
open  waiting  areas,  ideally,  in  a  room 
meeting  TB  isolation  requirements,  and 
2)  giving  the  patient  a  surgical  mask  and 
instruction  to  keep  it  on.  Patients 
should  also  be  given  tissues  and 
instructed  to  cover  their  mouths  and 
noses  when  coughing  or  sneezing,  if 
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they  must  remove  their  mask  to 
facilitate  respiratory  cleareince. 

•  Patients  who  are  known  to  have 
active  TB  and  who  have  not  completed 
therapy,  should  have  TB  precautions 
applied  until  they  are  documented  to  be 
noninfectious  (Supplement  1). 

•  Patients  with  active  TB  who  need  to 
be  seen  in  a  clinic  should  have 
appointments  scheduled  to  avoid 
exposing  HIV-infected  or  otherwise 
severely  immunocompromised  persons. 
This  could  be  accomplished  by  setting 
aside  certain  times  of  the  day  for 
appointments  for  these  patients  or 
having  them  seen  in  areas  where 
immunocompromised  persons  are  not 
treated. 

•  Ventilation  in  ambulatory  care  areas 
serving  patients  at  high  risk  for  TB 
should  be  designed  and  maintained  to 
reduce  the  risk  of  TB  transmission. 
General-use  (e.g.,  waiting  rooms)  and 
special  areas  (e.g.,  treatment  or  TB 
isolation  rooms  in  ambulatory  areas) 
should  be  ventilated  in  the  same 
manner  as  described  for  similar 
inpatient  areas  (Sections  n.E.4,  ILF,  and 
Supplement  3).  Enhanced  general 
ventilation  or  the  use  of  air  disinfection 
techniques,  such  as  in-room 
recirculation  of  air  through  high- 
efhciency  particulate  air  (HEPA)  filters 
or  UVGI  may  be  useful  in  facilities 
where  many  infectious  TB  patients 
receive  care  in  general-use  areas  for 
reducing  the  risk  of  transmission  in 
these  are£is  (see  Section  ILF  and 
Supplement  3  for  specific  details  and 
limitations  of  these  disinfection 
techniques). 

•  Ambulatory  care  settings  in  which 
patients  with  TB  are  frequently  seen 
should  have  TB  isolation  room(s) 
available.  In  ambulatory  care  settings 
where  cough-inducing  procedures  are 
performed,  the  additional  guidelines  in 
section  II.H.  should  be  followed. 

E.  Management  of  Hospitalized  Patients 
WithTB 

1'.  Evaluation  for  TB. 

•  Vigorous  efforts  should  be  made  to 
detect  patients  with  TB  and  initiate 
appropriate  therapy  promptly. 
Pulmonary  TB  should  always  be 
included  in  the  differential  diagnosis  of 
persons  with  signs  and  symptoms 
suggestive  of  TB,  and  appropriate 
diagnostic  measiues  should  be  used. 

2.  Initiation  of  treatment. 

•  Patients  who  have  confirmed  active 
TB  or  are  considered  highly  likely  to 
have  active  TB  should  be  started  on 
appropriate  treatment  promptly, 
according  to  ciirrent  guidelines 
(Supplement  2)  (39 — CDCl993b).  In 
areas  or  facilities  in  which  there  is  a  . 
high  prevalence  of  MDR-TB,  the  initial 


regimen  used  (while  results  of  drug- 
susceptibility  tests  are  pending)  may 
need  to  be  enhanced.  The  decision 
should  be  based  on  analysis  of 
surveillance  data. 

•  While  the  patient  is  in  the  health¬ 
care  facility,  antituberculosis  drugs 
should  be  administered  by  directly 
observed  therapy  (DOT),  in  which  a 
HCW  observes  the  patient  ingesting  the 
medications.  Strong  consideration 
should  be  given  to  continuing  DOT 
when  the  patient  is  discharged.  This 
decision  and  arrangements  for  providing 
outpatient  DOT  should  be  made  in 
collaboration  with  the  health 
department. 

3.  Initiation  of  TB  isolation. 

•  In  hospitals  and  other  inpatient 
facilities,  any  patient  suspected  or 
known  to  have  infectious  TB  should  be 
placed  in  TB  isolation  in  a  private  room 
with  appropriate  ventilation  (Section 
ILE.5,  Supplement  3).  There  should  be 
written  policies  for  initiating  TB 
isolation  that  specify  (1)  the  indications 
for  isolation,  (2)  who  is  authorized  to 
initiate  and  discontinue  isolation,  (3) 
isolation  practices,  (4)  monitoring  of 
isolation,  (5)  management  of  patients 
who  will  not  comply  with  isolation 
practices,  and  (6)  criteria  for 
discontinuing  isolation. 

•  Pediatric  patients  with  suspected  or 
confirmed  TB  should  be  evaluated  for 
potential  infectiousness  as  are  adults,  on 
the  basis  of  symptoms,  sputum  AFB 
smears,  radiologic  findings,  and  other 
criteria.  Those  with  pulmonary  or 
laryngeal  TB  should  be  placed  in  TB 
isolation  until  they  are  determined  to  be 
non-infectious. 

•  Intensive  care  unit  patients,  like 
patients  in  non-critical  care  settings, 
should  be  placed  in  TB  isolation  and 
have  respiratory  secretions  submitted 
for  AFB  smear  and  culture  if  they  have 
undiagnosed  pulmonary  symptoms 
suggestive  of  TB. 

•  When  patients  with  previously 
diagnosed  TB  are  readmitted  to  an 
inpatient  facility  before  confirmation  of 
complete  cvue,  they  should  be  placed  in 
TB  isolation  until  infectiousness  has 
been  ruled  out. 

4.  TB  isolation  practice. 

•  Patients  who  are  placed  in  TB 
isolation  should  be  educated  about  the 
transmission  of  TB  and  the  reasons  for 
TB  isolation.  They  should  be  taught  to 
cover  their  mouths  and  noses  with  a 
tissue  when  coughing  or  sneezing,  even 
while  in  the  TB  isolation  room,  thus 
containing  most  liquid  drops  and 
droplets  before  they  are  expelled  into 
the  air  (40 — Riley  1974). 

•  Patients  in  TB  isolation  should 
remain  in  the  isolation  room  with  the 
door  closed.  Diagnostic  and  treatment 


procedures  should  be  performed  in  the 
isolation  room  whenever  possible  to 
avoid  transportation  of  the  patient 
throughout  the  institution.  If  a  patient 
who  may  have  infectious  TB  must  be 
transported  outside  the  TB  isolation 
room  for  a  medically  essential 
procedure  that  cannot  be  done  in  the 
room,  he/she  should  wear  a  surgical 
mask  covering  the  nose  and  mouth 
when  transported  outside  the  TB 
isolation  room.  The  person  transporting 
the  patient  does  not  need  to  wear 
respiratory  protection  outside  of  the 
isolation  room.  Efforts  should  be  made 
to  schedule  the  procedure  at  a  time 
when  it  can  be  performed  rapidly  and 
when  waiting  areas  are  less  crowded. 

•  Treatment  and  procedure  rooms 
where  patients  who  have  infectious  TB 
or  undiagnosed  pulmonary  disease  and 
are  at  high  risk  for  active  TB  receive 
care  should  meet  the  ventilation 
recommendations  for  TB  isolation 
rooms  (Section  n.E.5,  Supplement  3). 
Ideally,  an  area  in  the  radiology 
department  should  be  separately 
ventilated  for  TB  patients.  If  this  is  not 
possible,  the  patient  should  be  masked 
and  spend  the  minimum  amount  of  time 
possible  in  the  radiology  suite  and 
retiimed  promptly  to  the  isolation  room. 

•  Efforts  should  be  made  to  facilitate 
patient  adhe^nce  to  TE  isolation 
measures,  such  as  staying  in  the  room. 
Such  efforts  might  include  the  use  of 
incentives,  such  as  providing 
telephones,  televisions,  or  radios  in  the 
room,  or  allowing  special  dietary 
requests.  Efforts  should  also  be  made  to 
address  other  problems  that  may 
interfere  with  adherence  to  isolation. 
Withdrawal  fi'om  addictive  substances 
(including  tobacco)  should  be 
appropriately  managed. 

•  The  number  of  persons  entering  the 
TB  isolation  room  should  be  kept  to  a 
minimum.  All  persons  who  enter  a  TB 
isolation  room  or  other  room  where 
known  or  suspected  TB  patients  are 
receiving  care  should  wear  respiratory 
protection  (Section  II.G,  Supplement  4). 

5.  The  TB  isolation  room. 

•  TB  isolation  rooms  should  be 
single-patient  rooms  with  special 
ventilation  characteristics  appropriate 
for  the  purposes  of  TB  isolation  (below 
and  Supplement  3).  The  primary 
purposes  of  the  isolation  room  are  to  (1) 
isolate  patients  who  are  likely  to  have 
infectious  TB  from  other  people,  (2) 
prevent  escape  of  droplet  nuclei  from 
the  room,  thus  preventing  entry  of  M. 
tuberculosis  into  the  corridor  and  other 
areas  of  the  facility,  and  (3)  provide  an 
environment  that  will  allow  reduction 
of  the  concentration  of  droplet  nuclei 
through  various  engineering  controls. 
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•  The  isolation  room  should  he 
maintained  under  negative  pressure 
(Supplement  3).  TB  isolation  room 
doors  should  be  kept  closed,  except 
when  patients  or  persmmel  must  enter 
or  exit  the  room,  in  order  to  maintain 
negative  pressure.  Negative  pressure 
should  be  monltmed  daily  while  the 
room  is  being  used  tar  TB  isolation. 

•  The  American  Society  of  Heating, 
Refrigerating  and  Air  Conditioning 
Engineers  (ASHRAE)  (41 — 
ASHRAE1991),  the  American  Institute 
of  Architects  (AIA)  (42 — ^A1A1993),  and 
the  federal  Health  Resources  aiul 
Services  Administration  (43 — 
HRSA1984)  recommend  a  minimum  of 
6  ACH  for  isolation  and  treatment  rooms 
based  tm  comfort  and  odm  control 
considerations.  The  efficacy  of  this  or 
any  othv  level  of  air  flow  in  reducing 
transmissicm  of  aiihome  pathogens  hM 
not  been  evaluated.  Some  repents 
suggest  that  ventilation  rates 
substantially  hi^ier  than  6  ACH 
produce  a  greeter  reduction  in  the 
concentration  of  bacteria  in  a  room 
(44— Riieyl961, 45— Galsonl968, 48— 
Kethleyl963).  However,  accurate 
quantitation  decreases  in  risk  that 
would  result  from  mecific  focreases  in 
general  ventilation  levels  from  6  ACH  to 
substantially  higher  values  is  not 
possible.  Under  arnne  experimental 
conditKms,  increasing  ACH  to  37 
yielded  substantial  r^uctions  in 
concentration  of  nmi-mycobacterial  test 
organisms;  further  inermses  up  to  60 
A^  continued  to  be  associate  with 
reductions  in  concentratians  of  test 
organisms,  but  these  reductions  wme 
more  mod^  (44 — Riley1961, 45 — 
Calsonl966. 46 — lCethl^l963).  h  is 
unclear  if  these  data  can  be  extrapolated 
to  TB  control.  However,  ventilation  air 
Hows  substantially  >6  ACH  would  be 
expected  to  result  in  mater  dilution  of 
droplet  nuclei.  Therefore,  it  is 
recommended  that  health-care  facilities 
be  designed  to  achieve  the  best  possible 
ventilation  air  flows. 

•  Air  from  isolation  rooms  should  be 
exhausted  to  the  outside  in  accordance 
with  applicable  federal,  state,  and  local 
regulations.  The  air  should  not  be 
recirculated  into  the  general  ventilation. 
However,  if  recirculation  of  air  into  the 
general  ventilation  system  from  rooms 
or  areas  used  to  treat  patients  with 
known  or  suspected  infectious  TB  is 
unavoidable  (e.g.,  the  ventilation  system 
or  facility  configuration  is  such  that  it 
is  impossible  to  vent  the  exhaust  to  the 
outside),  HEPA  fibers  should  be  used  in 
the  exhaust  duct  to  the  general 
ventilation  system  to  remove  infectious 
organisms  and  particulates  the  size  of 
droplet  nuclei  mm  the  air  before  the  air 


is  returned  to  the  general  ventilation 
system  (Section  II and  Supplement  3). 

•  Although  not  required,  an  anteroom 
may  increase  the  effectiveness  of  the 
isolation  room  by  serving  as  an  airlock 
to  minimize  the  potential  for  droplet 
nuclei  to  escape  into  the  corridor  when 
the  door  is  opened.  To  work  effectively, 
the  anteroom  should  have  positive  air 
pressure  in  relation  to  the  TB  isolation 
room.  The  pressure  relationship 
between  the  anteroom  aiul  the  corridor 
may  vary  according  to  ventilation 
desim. 

•  Upper  air  UVGI  or  in-room 
recirculation  of  air  through  UVGI 
devices  may  be  used  as  adjuncts  to 
general  ventilation  in  the  TB  isolation 
room  (Supplement  3). 

•  There  should  be  enou^  TB 
isolation  rooms  to  appropriately  isolate 
all  patients  with  sufoected  or  confirmed 
active  TB.  This  number  should  be 
derived  throng  the  risk  assessment  of 
the  health-care  fadUty.  All  acute  care 
inpatient  hedth-care  facilities  should 
have  at  least  one  TB  isolation  room. 

•  Grouping  TB  isolation  rooms 
together  in  (me  area  of  the  facility  may 
fadlitate  care  of  TB  patients  and 
installation  and  maintenance  of  optimal 
engineering  (partkxilarly  ventilation) 
strategies,  and  reduces  the  possibility  of 
transmisrion  of  TB  to  other  patients. 

6.  Dtscontinuotjon  of  TB  isohtion. 

•  The  length  of  time  recpiired  for  a 
patient  to  becxnne  ncminfactious  after 
starting  antituberculous  therapy  varies 
considerably  (Supplement  1).  TB 
isolation  should  be  discontinued  cmiy 
when  the  patient  is  on  effective  therapy, 
is  improving  (dinically,  and  the  sputum 
smear  is  negative  for  AFB  on  three 
consecutive  days. 

•  Patients  with  active  TB  should  be 
mcmitored  for  relapse  with  sputum 
smears  on  a  regular  basis  (e.g..  every  2 
weeks).  Failure  to  take  medications  as 
prescribed  and  the  presence  of  drug- 
resistant  TB  are  the  two  most  common 
reasons  fm  a  patient  remaining 
infectious.  Thus,  nonadherence  to 
therapy  or  drug  resistance  should  be 
considered  in  any  patient  who  does  not 
clinically  respond  to  therapy  within  2— 
3  weeks. 

•  Consideration  should  be  given  to 
(xintinuing  isolation  for  patients  with 
multidrug-resistant  TB  throughout  their 
hospitalization  because  of  the  tendency 
to  treatment  failure  or  relapse  (i.e., 
difficxihy  in  maintaining  non- 
infectiousness)  that  has  been  observed 
in  such  patients. 

7.  Discharge  planning. 

•  Before  a  TB  patient  is  discharged 
firom  the  beahh-care  faidlity,  the 
facility’s  staff  and  public  hMlth 
authorities  should  collaborate  to  ensure 


continuation  of  therapy.  Discharge 
planning  in  the  heahh-Kme  facility 
should  include,  at  a  minimum.  (1)  a 
confirmed  appointment  with  the 
provider  who  will  follow  the  patient 
until  (nire,  (2)  sufficient  medication  to 
take  until  the  outpatient  appointment, 
and  (3)  placement  into  case 
management,  such  as  directly  observed 
therapy,  or  outreach  programs  of  the 
local  health  department.  It  is  essential 
that  these  plans  be  initiated  and  in  pla(» 
well  before  the  patiemt’s  discharge. 

•  Patients  who  may  be  info:iious  at 
the  time  of  discharge  should  only  be 
discharged  to  facilities  with  TB  isolation 
capability  or  to  home.  However,  th^ 
should  not  be  discharged  to  heune  if 
there  are  persons  in  the  household  who 
are  at  high  risk  of  active  TB  if  infected 
(e.g.,  HIV-infected  or  otherwise  severely 
immuncxmmpromised  persons  or 
children  <S  years  old). 

F.  Engineering  Control 
Recommendatiems 

1.  General  ventihtion. 

This  section  deals  cmiy  with 
engineering  cxmtrols  for  general  use 
areas  of  Ute  heahb-care  facdlity  (e.g., 
waiting  areas  or  emergency 
departments).  Recommenoatkms  for 
engineering  cxmtrols  for  specific  areas  of 
the  facility  (ag.,  TB  isolation  rooms)  are 
contained  in  the  sectkma  dealing  with 
those  areas.  Supplement  3  includes 
details  regarding  ventilaticm  design, 
evaluation,  and  supplemental 
approaches. 

•  Staff  of  heahh-care  facilities  should 
either  inciude  an  engineer  or  other 
professicmal  with  expertise  in 
ventilation,  or  the  ferility  should  have 
this  expertise  available  ^m  a 
consultant  who  is  an  expert  in 
ventilaticm  engineering  bikI  who  also 
has  hospital  experience.  These  persons 
should  work  ciosely  with  Infec^n 
control  staff  to  assist  in  the  ccmtrol  of 
airborne  infections. 

•  Health-care  facility  ventilation 
system  design  should  meet  federal  (e.g., 
^vironmental  Protectiem  Agency), 
state,  and  Icxel  recpiirements. 

•  The  direction  of  air  flow  in  health¬ 
care  facilities  should  be  set  up  and 
maintained  so  that  air  flows  from  clean 
areas  to  less-clean  areas.  In  areas  of  a 
facility  in  whicdi  TB  transmission  is  a 
potential  problem,  direction  of  air  flow 
should  be  monitored  with  smoke  tubes 
at  intervals  defined  by  the  TB  control 
plan. 

•  Heahh-care  facilities  serving 
populations  with  a  high  prevalence  of 
TB  may  need  to  supplement  general 
ventilation  or  use  additional 
engineering  approaches  (UVGI,  HEPA 
filtratiem)  in  general  use  areas  of  the 
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health-care  fad  Ikies  where  patients 
with  TB  ere  likely  to  be  (e^, 
waiting  areas,  emergency  rooms,  or 
radiolojgr  suites).  A  single  pass,  non- 
reciiculatittg  system  with  air  exhausted 
to  the  outsit  or  a  recirculation  ^rstezn 
with  the  air  passed  through  HEPA  filters 
before  redrculation  to  the  general 
ventilation  system  may  be  used  in 
general  use  areas  where  infectious  TB 
patients  are  likely  to  be  found. 

2.  AdtHtioiiaJ  enpaeaing  control 
approaches. 

a.  HEPA  filtration. 

HEPA  filters  may  be  used  in  a  numb^ 
of  ways  to  reduce  or  eliminate 
infectious  droplet  nuclei  from  room  air 
or  exhaust  (Supplement  3).  These 
methods  include  placement  of  HEPA 
filters  (1)  in  exhaust  ducts  to  remove 
droplet  nuclei  from  air  being  dfacharged 
to  the  outside,  either  directly  or  throc^ 
ventilation  equipment;  (2)  in  exhaust 
ducts  discharging  air  from  booths  at 
enclosures  into  the  surrounding  room; 

(3)  in  ducts  discharging  room  air  into 
the  general  ventilation  sy^enr,  and  (4) 
in  ducts  (or  individual  room  air 
recirculation.  It  should  be  noted  that, 
although  portable  HEPA  filtration  units 
are  available,  the  effectiveness  of  such 
iinits  has  not  been  adequately  evaluated, 
and  there  is  likely  to  be  considerable 
variation  in  the  efrectiveness  ot  these 
devices.  In  any  application,  HEPA  filters 
need  to  be  carefully  installed  and 
meticuloudy  maintained  to  ensure 
adequate  function. 

b.  Ultraviolet  germicidal  irradiation 
(UVGI). 

For  settings  in  which  the  risk  of  TB 
transmisnon  is  hi^,  ITV  lamps  may  be 
used  as  a  supplemental  method  of 
reducing  the  concentr^cm  of  infectious 
droplet  nuclm  (Supplement  3JII). 
However,  the  effectiveness  of  such  units 
has  not  been  adequately  evaluated  to 
permit  their  being  substituted  for  (kher 
controls.  UV  units  can  be  installed  In  a 
room  or  corridor  to  irradiate  die  air  in 
the  upper  pMtion  oi  the  room  (upper  air 
irradiation),  or  they  can  be  installed  in 
ducts  to  irradiate  air  pes^g  through  the 
ducts.  UV  units  installed  in  ducts 
should  not  be  used  as  a  substitute  for 
HEPA  filters  prior  to  recirculation  of  air 
from  a  TB  iso^ion  roenn  badi  into  the 
general  ventilation  system.  However, 
they  may  be  used  in  ducts  recirculating 
air  back  into  the  same  room. 

To  function  {xoperly  and  decrease 
hazards  to  HCWs  and  others  in  the 
health-care  facility,  UV  lamps  should  be 
property  installed  and  adequately 
maintained  (with  radiatioD  levels 
monitored).  UV  tubes  should  be 
changed  according  to  manufacturer's 
instructions  or  whmi  meter  readings 
indicate  tube  failure.  A  trained 


individual  should  be  respoosibfe  far 
these  measures  and  for  keeping 
maintenance  records.  Applicable  safety 
guidelines  should  be  followed.  Care 
should  be  taken  to  protect  HCWs, 
patients,  visitors,  and  others  from 
excessive  exposure  to  UV  radiation. 

G.  Respiratory  Protectitm 

•  Respir^ory  protective  devices  used 
for  M.  tuberculosis  rtiould  meet  the 
following  erkoia: 

1.  The  ability  to  filter  particles  1 
micron  in  size  in  the  unioaded*  state 
with  a  filter  efficiency  of  ^5%  (Le., 
filter  leakage  of  ^5%),  given  flow  rates 
of  up  to  50  liters  per  minute. 

Available  evidence  suggests  that 
infectious  droplet  nuclei  are  in  the  1-5 
micron  size  range,  thaefrxre  respirators 
used  in  heahh-care  settings  should  be 
able  to  filter  the  smallest  particies  in 
this  range  efficiently.  Fifty  lit^  per 
minute  is  a  reasonable  estimate  of  the 
highest  flow  rate  a  HCW  is  likely  to 
achieve  during  breathing  even  with 
strenuous  woj^  activities. 

2.  The  alulity  to  be  qualitatively  or 
quantitatively  fit  tested  in  a  reliable  way 
(47 — ANS/1992)  2  to  obtain  a  face-seal 
leakage  of  no  more  than  10%  for  most 
workers. 

3.  The  ability  to  fit  HCWs  with 
difrerent  fecial  sizes  and  characteristics, 
whidi  can  usually  be  met  by  the 
availability  of  at  least  three  sizes  of 
respirators. 

4.  To  ensure  proper  protection,  the 
facepiece  fit  should  be  rtiecked  fay  the 
wearer  each  time  he  or  she  puts  on  the 
respirator,  in  accordance  with  OSHA’s 
standard  and  good  huhistrial  hygiene 
practice, 

•  The  OSHA  resfui^ory  protection 
standard  requires  that  all  lesfRratory 
protective  devices  be  certified  by 
NIOSH  (48—20  CFR  1910.134). 
Respirators  with  HEPA  fibers  are  the 
only  currently  available  certified 
respiratOTS  thi^  meet  or  exceed  the 
performance  criteria  stated  above. 
Althou^  DM  and  DFM  fibers  are 
certified  these  criteria  are  not 
evaluated.  Current  NIOSH  certification 


t  Some  Alters  bacoisM  mor»  efficieiM  m  they 
become  loaded  with  dust.  Health-care  settings  do 
not  have  enough  dost  in  tlw  air  to.  "load”  a  5k«r 
on  a  respirator.  Therefore,  the  filter  efficiency  for 
respirators  used  in  health-care  settings  must  be 
detomined  in  the  nnloeded  stale. 

2  If  quantitative  fit  testing  is  conducted,  because 
of  the  weU-dacumented  dUarioration  af  ptotsetien 
provided  by  raspiratosa  in  the  actual  workplace 
compared  to  that  obtained  during  a  fit  test,  it  is 
established  industrial  hygiene  practice  to  require  a 
fit  test  proCsetion  factor  ^et  ie  10  ttenss  the  assigned 
protection  factor  (APF)  rating  ^  the  testing 
respirator.  Thus;  a  qaaotltative  fit  test  would 
require  a  fit  factor  oi  100  to  guarantee  no  more  than 
10%  face-seat  leakage  for  most  workers  in  the 
workplace. 


procedures  require  that  DM  and  DFM 
fibers  fiber  99%  of  silica  dust,  but  the 
certification  process  does  not  include 
adequate  tests  for  fiber  efficacy  against 
low-concentration  aerosols  in  the  size 
range  of  droplet  nuclei.  There  is 
evidence  that  some  respirators  with  DM 
and  fibers  do  meet  these  criteria. 
However,  at  the  present  time,  the 
certification  process  does  not  determine 
which  NIOSH-certified  Ukl  and 
filters  meet  these  performance  erberia. 

•  Appropriate  respiratory  protection 
should  be  worn  by  persons  potentially 
exposed  to  M.  tuberculosis  in  settings 
where  administrative  and  engineering 
controls  may  not  provide  adequate 
protection  (Supplement  4).  Such 
settings  include  TB  isolation  rooms  and 
rooms  w  enclosures  in  which  patients 
who  may  have  infectious  TB  are 
undergoing  cough-inducing  or  aerosol¬ 
generating  procedures.  Other  such 
settings  may  include  transport  of 
patients  who  may  have  infectious  TB  in 
emergency  transport  vehicles,  or  when 
urgent  surgical  or  dental  care  must  be 
provided  to  a  patient  who  may  have 
infectious  TB  before  the  patient  can  be 
treated  with  anti-TB  medications  and 
rendered  nonin  fectious. 

•  In  some  settings,  the  risk  of  TB 
transmission  may  be  estimated  in  the 
risk  assessment  c«  the  best  judgment  of 
infection  control  stafi  to  be  so  high  that 
respiratory  protection  exceeding  these 
criteria  may  be  considered  appropriate; 
In  such  settings,  consideratkm  may  be 
given  to  the  use  of  higher  levrts  of 
protection  (Table  S4-1).  Characteristics 
of  a  variety  of  currently  available 
respiratory  protection  devices  are 
summarized  in  Table  S4-1. 

•  Health-cmre  fedbties  in  which 
respiratory  pnkection  is  used  for 
protection  against  inhakitioa  tk  M. 
tuberculosis  are  required  to  develop, 
implemmt,  and  maintain  a  respiratory 
protection  program  (Supplement  4).  Ab 
HCWs  who  ne^  to  use  lespintory 
protection  rttould  be  included  in  this 
program. 

H.  Cough-Inducing  Procedures 

1.  General  guidelines. 

Procedures  that  involve 
instrumentatk»  of  the  lower  respiratory 
tract  or  induce  cou^  may  increase  the 
probability  of  droplet  nuclei  being 
expelled  into  the  air.  These  cough- 
inducing  procedures  include 
endotradieel  intubation  and  suctioning, 
diagnostic  sputum  induction,  aerosol 
treatments  (including  pentamidine ' 
therapy),  and  bronchoscopy.  Other 
proc^ures  that  may  generate  aerosols, 
(e.g.,  irrigation  of  tuberculous  abscesses, 
homogenizing  or  lyophiHzing  tissue). 
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are  also  included  in  these 
recommendations. 

•  Cough-inducing  procedures  should 
not  be  performed  on  patients  who  may 
have  infectious  TB  unless  absolutely 
necessary. 

•  All  cough-inducing  procedures 
performed  on  patients  who  may  have 
infectious  TB  should  be  performed 
using  local  exhaust  ventilation  devices 
(e.g.,  booths  or  special  enclosures)  or,  if 
that  is  not  feasible,  in  a  room  that  meets 
the  ventilation  requirements  for  TB 
isolation. 

•  HCWs  should  wear  respiratory 
protection  when  present  in  rooms  or 
enclosures  where  cough-inducing 
procedures  are  being  performed  on 
patients  who  have,  or  are  at  high  risk  of 
having,  infectious  TB. 

•  Aner  completion  of  cough-inducing 
procedures,  patients  with  known  or 
suspected  TB  should  remain  in  the 
isolation  room  or  enclosure  and  not 
return  to  common  waiting  areas  until 
coughing  subsides.  They  should  be 
given  tissues  and  instructed  to  cover 
their  mouth  and  nose  when  coughing.  If 
they  must  recover  from  sedatives  or 
anesthesia  following  procedures  such  as 
bronchoscopy,  they  should  be 
monitored  in  a  separate  TB  isolation 
room,  and  not  in  recovery  rooms  with 
other  patients. 

•  Before  the  booth,  enclosure,  or 
room  is  used  for  another  patient, 
adequate  time  should  be  allowed  to  pass 
so  that  any  droplet  nuclei  that  have 
been  expelled  into  the  air  are  removed. 
This  time  will  vary  according  to  the 
efficiency  of  the  ventilation  or  filtration 
used  (Supplement  3). 

2.  Adaitional  considerations  for 
bronchoscopy. 

•  If  performing  bronchoscopy  in 
positive-pressure  rooms  (such  as 
operating  rooms)  is  unavoidable.  TB 
should  ruled  out  before  the 
procedure.  If  bronchoscopy  is  being 
performed  for  diagnosis  of  pulmonary 
disease  that  may  include  TB,  it  should 
be  performed  in  a  room  that  meets  TB 
isolation  ventilation  re<|uirements. 

3.  Special  considerations  for  the 
administration  of  aerosolized 
pentamidine  (AP). 

•  All  patients  should  be  screened  for 
active  TB  before  prophylactic  AP 
therapy  is  initiated.  Seining  should 
include  medical  history,  PPD  test,  and 
a  chest  radiograph. 

•  Before  each  subsequent  AP 
treatment,  patients  should  be  screened 
for  symptoms  suggestive  of  TB,  such  as 
development  of  a  productive  cough.  If 
such  symptoms  are  elicited,  a  diagnostic 
evaluation  for  TB  should  be  initiated. 

•  For  patients  with  suspected  or 
confirm^  active  TB,  it  is  preferable  to 


use  oral  prophylaxis  for  PCP  if  clinically 
practical. 

I.  Education  and  Training  of  Health-C^re 
Workers 

All  HCWs  should  receive  education 
about  TB  that  is  appropriate  to  their  job 
category.  Training  should  be  conducted 
before  initial  assignment  and 
subsequently  on  a  periodic  basis  (e.g., 
annually).  Although  the  level  and  detail 
of  this  location  may  vary  according  to 
job  description,  the  following  elements 
should  be  included  in  the  education  of 
all  HCWs: 

•  The  basic  concepts  of  TB 
transmission,  pathogenesis,  and 
diagnosis,  including  the  difierence 
between  latent  TB  infection  and  active 
TB  disease,  the  signs  and  symptoms  of 
TB,  and  the  possibility  of  reinfection  in 
persons  with  a  positive  PPD  test. 

•  The  potential  for  occupational 
exposure  to  persons  with  infectious  TB 
in  the  health-care  facility,  including  the 
prevalence  of  TB  in  the  community  and 
facility,  the  ability  of  the  facility  to 
appropriately  isolate  patients  with 
active  TB,  and  situations  with  increased 
risk  of  exposure  to  TB. 

•  The  principles  and  practices  of 
infection  control  that  reduce  the  risk  of 
transmission  of  TB,  including  the 
hierarchy  of  TB  infection  control 
measures  and  the  written  policies  and 
procedures  of  the  facility.  Site-specific 
control  measures  should  be  provided  to 
personnel  in  areas  needing  measures  in 
addition  to  the  basic  control  program. 

•  The  purpose  of  PPD  testing,  the 
significance  of  a  positive  result  and  the 
importance  of  participation  in  the  skin 
test  program. 

•  The  principles  of  preventive 
therapy  for  latent  TB  infection. 
Indications,  use,  and  effectiveness, 
including  the  potential  adverse  effects 
of  the  drugs  (Supplement  2). 

•  The  responsioility  of  the  HCW  to 
seek  medical  evaluation  promptly  if 
symptoms  develop  that  may  be  due  to 
TB  or  if  PPD  test  conversion  occurs  in 
order  to  receive  appropriate  evaluation 
and  therapy  and  to  prevent  transmission 
of  TB  to  patients  and  other  HCWs. 

•  The  principles  of  drug  therapy  for 
active  TB. 

•  The  importance  of  notifying  the 
facility  if  diagnosed  with  active  TB  so 
appropriate  contact  investigation  can  be 
instituted. 

•  The  responsibilities  of  the  facility  to 
maintain  the  confidentiality  of  the  HCW 
while  assuring  that  the  HCW  with  TB 
receives  appropriate  therapy  and  is  non- 
infectious  Wore  returning  to  duty. 

•  The  higher  risk  posed  by  TB  to 
individuals  with  HIV  infection  or  other 
causes  of  severely  impaired  cell- 


mediated  immunity  including  (1)  the 
more  frequent  and  rapid  development  of 
clinical  TB  after  infection  with  M. 
tuberculosis;  (2)  the  difierences  in  the 
clinical  presentation  of  disease;  and  (3) 
the  high  mortality  rate  associated  with 
MDR-TB  disease  in  such  individuals. 

•  The  potential  development  of 
cutaneous  energy  as  immune  function, 
measured  by  CD4  +  T-lymphocyte 
counts,  declines. 

•  The  facility’s  policy  on  voluntary 
work  reassignment  options  for 
immunocompromised  HCWs  should  be 
explained. 

J.  Health-Care  Worker  Counseling, 
Screening  and  Evaluation 

A  TB  screening  and  prevention 
program  for  HCWs  should  be 
established  for  protection  of  both  HCWs 
and  patients.  Personnel  with  positive 
PPD  tests,  PPD  test  conversions,  or 
symptoms  suggestive  of  TB  should  be 
identified,  evaluated  to  rule  out  active 
TB,  and  started  on  therapy  or  preventive 
therapy  if  indicated  (3— <TX!)1990b).  In 
addition,  the  results  of  the  HCW  PPD 
screening  program  will  permit 
evaluation  of  the  effectiveness  of  current 
infection  control  practices. 
Recommendations  for  PPD  testing  and 
interpretation  can  be  found  in 
Supplement  2. 

1.  Counselinjg  the  HCW  regarding  TB. 

•  Because  of  the  increased  risk  of 
rapid  progression  from  latent  TB 
infection  to  active  TB  in  HIV-positive  or 
otherwise  severely 
immunocompromised  persons,  all 
HCWs  should  know  if  they  have  a 
medical  condition  or  are  receiving  a 
medical  treatment  that  may  lead  to 
severely  impaired  cell-mediated 
immunity.  HCWs  who  may  be  at  risk  for 
HIV  infection  should  know  their  HTV 
status,  i.e.,  they  should  be  encouraged  to 
voluntarily  seek  coimseling  and  testing 
for  HIV  antibody  status.  Existing 
guidelines  for  counseling  and  testing 
should  be  routinely  followed  (49 — 
CDCl993a).  Knowledge  of  these 
conditions  will  allow  for  the  HCW  to 
seek  appropriate  preventive  measures, 
as  outlined  in  this  document,  and 
consider  voluntary  work  reassignments. 
It  is  particularly  important  that  HCWs 
who  may  be  at  risk  for  HIV  infection 
and  who  work  in  settings  where  there  is 
increased  prevalence  of  MDR-TB  among 
patients  know  their  HIV  status. 

•  Though  implementation  of 
guidelines  greatly  reduces  risk  of 
occupational  infection,  all  HCWs  should 
be  counseled  about  the  potential  risks, 
in  severely  immunocompromised 
persons,  associated  with  taking  care  of 
patients  with  some  infectious  diseases, 
including  TB.  They  should  also  be 
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counseled  about  the  need  to  follow 
existing  recommendations  for  infection 
control  to  minimize  the  risk  of  exposure 
to  infectious  agents  (50 — ^Wilhamsl983). 
As  the  best  protecticm  against  becoming 
infected,  severely  immunosuppressed 
HCWs  should  avoid  exposure  to  M. 
tuberculosis.  HCWs  with  severely 
impaired  cell-mediated  immunity  (due 
to  HIV  infection  or  other  causes)  who 
may  be  exposed  to  M.  tuberculosis 
should  consider  a  change  in  job  setting. 
Therefore.  HCWs  should  be  ^vised  of 
options  for  severely 
immunocompromised  HCWs  to 
voluntarily  transfer  to  areas  and 
activities  in  which  there  is  the  lowest 
possible  risk  of  expostire  to  M. 
tuberculosis.  This  should  be  a  personal 
decision  for  HCWs  after  being  informed 
of  the  risk  to  themselves  and  evaluating 
their  own  job  commitment  and 
satisfaction. 

•  Employers  should  make  reasonable 
attempts  to  offer  ahemative  job 
assignments  to  an  employee  with  a 
documented  condition  compromising 
cell-mediated  immunity  who  woiks  in  a 
high-risk  setting  for  TB. 
Immunocompromised  HCWs  should  be 
referred  to  an  employee  health 
professional  who  can  counsel  the 
employee  on  an  individual  basis 
regarding  his/her  risk  of  TB.  Upon  the 
request  of  the  immunocompromised 
HCW,  the  facility  should  offer,  but  not 
compel,  a  work  setting  in  which  the 
HCW  would  have  the  lowest  possible 
risk  of  occupational  exposure  to  M. 
tuberculosis.  Evaluation  of  these 
situations  should  also  include 
consideration  of  the  provisions  of  the 
Americans  With  Disabilities  Act  (ADA) 
of  1990  (51 — ADA)  and  other  applicable 
federal,  state,  and  local  laws. 

•  All  HCWs  should  be  informed  that 
immunosuppressed  HCWs  need  to  have 
appropriate  follow-up  and  screening  for 
infectious  diseases,  including  TB.  HCWs 
who  are  known  to  bo  HIV-infected  or 
otherwise  severely  immimosuppressed 
should  be  tested  for  cutaneous  anergy  at 
the  time  of  PPD  testing  (Supplement  2). 
Consideration  should  be  given  to 
retesting  immunocompromised  HCWs 
with  I^D  and  anergy  tests  at  least  every 
six  months  because  of  the  high  risk  of 
rapid  progression  to  active  TB  should 
infection  occur. 

•  Information  provided  by  HCWs 
regarding  their  immune  status  should  be 
treated  confidentially.  If  the  HCW 
requests  voluntary  j(^  reassignment,  the 
confidentiality  of  the  worker  should  be 
maintained.  Facilities  should  have 
written  procedures  on  confidential 
handling  of  such  information. 

2.  Screening  HCWs  for  active  TB. 


•  Any  HCW  with  persistent  cough  (>2 
weeks  duration),  especially  in  the 
presence  of  other  symptoms  or  signs 
compatible  with  TB,  such  as  wei^t 
loss,  night  sweats,  bloody  sputum, 
anorexia,  or  fever,  should  be  evaluated 
promptly  for  TB.  The  HCW  should  not 
return  to  work  until  TB  is  excluded  or 
the  HCW  is  on  therapy  and  documented 
to  be  noninfectious. 

3.  Screening  HCWs  for  latent  TB 
infection. 

•  At  the  time  of  employment,  all 
HCWs,  including  those  with  a  history  of 
vaccination  with  Bacillus  of  Calmette 
and  Guerin  (BCC),  should  receive  a 
Mantoux  PFD  (Supplement  2).  On  the 
initial  test,  ti^'o-step  testing  should  be 
performed  to  detect  boosting 
phenomena  that  might  be 
misinterpreted  as  s^  test  ccmversions. 
HCWs  with  a  documofited  history  of  a 
positive  PPD  test,  adequate  treatment  for 
disease,  or  adequate  preventive  therapy 
for  Infection,  should  be  exempt  from 
further  PPD  screening  unless  they 
develop  signs  or  symp>toms  suggestive  of 
TB. 

•  All  PPD-negative  HCWs  should 
undergo  repeat  PPD  testing  at  int«vals 
determined  by  the  risk  assessment 
(Section  ILA).  It  may  be  advantageous  to 
stagger  the  testing  of  HCWs  in  a  given 
area  or  occupational  group  (e.g.,  do 
testing  on  employment  anniversary  date 
or  birthdate)  rather  than  testing  all 
HCWs  in  the  area  or  group  at  one  time, 
since  staggering  may  lead  to  earli^ 
detection  of  transnission. 

•  Initial  and  follow-up  PPD  tests 
should  be  administered,  read,  and 
interpreted  acccuding  to  currmt 
guidelines  (Supplem^it  1).  At  the  time 
of  testing.  HCWs  should  be  informed 
about  the  interpretation  of  PPD  test 
results,  whether  positive  or  negative, 
including  the  possible  variable 
interpretations  of  induration  of  ^  mm, 
depending  on  immune  status  and 
exposure  to  persons  with  infectious  TB. 

•  If  PPD  test  conversions  are 
identified,  other  HCWs  assigned  to  the 
same  wcuk  area  or  group  should  be 
tested  todet^mine  if  there  is  additional 
evidence  of  transmission  in  the  area. 
When  HCWs  not  regularly  assig^ied  to  a 
single  work  area  have  PPD  conversions, 
an  effort  shmild  be  made  to  identify  the 
areas  where  the  HCW  worked  during  the 
time  when  infection  was  likely  to  have 
occurred,  so  those  areas  can  be 
evaluated. 

•  In  any  area  of  the  facility  where 
transmission  of  TB  is  known  to  have 
recently  occurred,  PPD  testing  should  be 
repeated  every  three  months  until  no 
additional  conversions  have  been 
detected  for  two  consecutive  3-month 
intervals.  This  will  allow  detection  of 


additional  PPD  conversions  and  rapid 
institution  of  preventive  therapy,  and 
documentation  of  the  efiectiveness  of 
the  control  interventions  that  have  been 
implemented. 

•  Results  of  PPD  tests  should  be 
recorded  both  in  the  individiial  HCW’s 
employee  health  record  and  in  a 
retrievable  aggregate  database  of  all 
HCW  PPD  test  r^ults.  so  that  they  can 
be  periodically  analyzed  to  estimate  the 
risk  of  acquiring  new  infection  in  each 
area  or  group  of  the  facility. 

4.  Evaluation  and  management  of 
health-care  workers  with  positive  PPD 
tests — a.  Evaluation. 

•  All  HCWs  with  newly  recognized 
positive  PPD  tests  or  PPD  test 
conversions  should  be  promptly 
evaluated  for  clinically  active  TB  with 
a  chest  radiograph  and  clinical 
evaluation.  Those  without  cKnical  TB 
should  be  evaluated  for  preventive 
therapy  according  to  published 
guidelines  (Supplement  2). 

•  If  a  HCW’s  PPD  test  converts  to 
positive,  a  history  of  possible  exposure 
should  be  obtain^  in  an  attempt  to 
determine  the  potential  source  of  TB 
exposiire.  When  the  source  of  exposure 
is  known,  the  drug  susceptibility  pattern 
of  the  M.  tuberculosis  isolated  ^m  the 
source  should  be  determined  in  order  to 
determine  appropriate  preventive 
therapy  for  the  HCW  with  the  PPD  test 
conversion. 

•  All  HCWs,  including  those  with  a 
history  of  a  jxwitive  PPD,  should  be 
reminded  periodically  that  they  should 
be  evaluated  promptly  for  any 
pulmonary  symptoms  suggestive  of  TB. 

b.  Routme  aim  fottow-up  chest 
radiographs. 

•  Routine  chest  radiographs  are  not 
required  for  asymptomatic,  PPD- 
negative  HCWs.  HCWs  whb  positive 
PPD  tests  should  have  a  chest 
radiograph  as  part  of  the  initial 
evaluation  of  dieir  PPD  test;  if  negative, 
repeat  chest  radiographs  are  not  needed 
unless  symptoms  develop  that  may  be 
due  to  TB  (52 — BaiTett-€inMiorl980). 

c.  Work  restrictions. 

Active  TB 

•  HCWs  with  {Milmonary  or  laryngeal 
TB  pose  a  risk  to  patients  and  oth^ 
HCWs  while  they  are  infectious; 
therefore,  they  steuld  be  excluded  from 
work  until  they  are  no  longer  infectious. 
The  same  work  restrictioQS  applicable 
for  immunocompetent  HCWs  apply  to 
HCWs  with  active  TB  and  HIV  infection 
or  other  conditions  resulting  in  severely 
impaired  ceU-nmdiated  immimity. 

•  Before  the  HCW  r^ums  to  work, 
the  health-care  facility  needs  to  ensure 
that  the  HCW  with  TB  is  receivm|^ 
adequate  therapy,  cough  is  resolved. 
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and  that  the  HCVV  has  three  consecutive 
daily  sputum  AFB  smears  that  are 
negative.  After  work  duties  are  resumed 
and  while  the  HCW  remains  on 
antituherculosis  therapy,  facility  staft 
should  ensure  that  the  HCW  is 
maintained  on  elective  drug  therapy  for 
the  appropriate  time  period  and  remains 
AFB  sputiun  smear  negative. 

•  HCWs  with  TB  at  sites  other  than 
the  lung  or  larynx  usually  do  not  need 
to  be  excluded  from  work  if  concurrent 
pulmonary  TB  has  been  excluded. 

•  HCWs  with  TB  who  discontinue 
treatment  before  the  recommended 
course  of  therapy  has  been  completed 
should  be  excluded  from  work  until 
treatment  is  resumed,  an  adequate 
response  to  therapy  is  doounented,  and 
they  again  have  negative  sputum  smears 
on  thrra  consecutive  days. 

•  Even  if  a  HCW  is  treated  for  TB  by 
a  private  physician,  a  knowledgeable 
professional  in  the  health-care  facility 
employee  health  service  should  be 
advised  confidentially  of  the  diagnosis 
and  should  verify  the  appropriateness  of 
the  treatment  and  monitor  symptoms 
and  job  duties. 

Latent  TB  Infection 

•  HCWs  receiving  preventive 
treatment  for  latent  TB  infection  should 
be  allowed  to  continue  usual  work 
activities. 

•  HCWs  with  TB  infection  who 
cannot  take  or  do  not  accept  or  complete 
a  full  course  of  preventive  therapy  do 
not  need  to  be  excluded  from  work,  but 
they  should  be  coimseled  about  the  risk 
of  developing  active  TB  and  should  be 
instructed  on  a  regular  basis  to  seek 
evaluation  promptly  if  symptoms 
develop  that  may  be  due  to  TB. 
especidly  if  they  have  exposure  to  high¬ 
lit  patients  (i.e.,  patients  at  high  risk 
for  developing  TB  if  they  become 
infected  with  M.  tuberculosis,  such  as 
patients  who  are  HTV  infected). 

K.  Problem  Evaluation 

1.  Investigating  PPD  conversions  and 
active  TB  in  HCWs. 

If  a  skin  test  conversion  is  identified, 
the  following  steps  should  be  taken: 

•  The  HCW  should  be  promptly 
evaluated  for  active  TB;  the  initial 
evaluation  should  include  a  thorough 
history,  physical  examination  and  chest 
radiograph.  Other  diagnostic  procedures 
(e.g.,  sputum  examination)  may  be 
invested,  based  on  the  initial 
evaluation. 

•  The  HCW  should  be  placed  on 
preventive  or  curative  therapy,  if 
appropriate,  according  to  current 
guidelines  (Supplement  2)  (3 — 
CDCiggOb). 


•  A  history  of  possible  exposure 
should  be  obtained  in  an  attempt  to 
determine  the  potential  source  of  TB 
infection.  When  the  source  of  exposure 
is  known,  the  drug-susceptibility 
pattern  of  the  M.  tuberculosis  isolate 
fium  the  source  should  be  determined 
in  order  to  determine  appropriate 
preventive  therapy. 

•  Other  HCWs  in  the  same  area  or 
group  who  may  have  had  similar 
exposure  should  receive  PPD  tests  to 
determine  if  there  is  additional  evidence 
of  transmission.  The  contact 
investigation  should  extend  to  possibly 
exposed  patients,  if  indicated. 

•  Initiate  problem  evaluation  (Table 
3),  if  indicated.  If  a  problem  with 
patient  detection,  TB  isolation  practices, 
or  engineering  controls  is  identified, 
implement  the  appropriate 
interventions  and  follow  the  high-risk 
protocol  imtil  there  have  been  two 
consecutive  three-month  periods  with 
no  evidence  of  transmission. 

•  If  no  specific  problem  can  be 
identified  or  the  problem  does  not 
resolve  after  the  apparent  cause  is 
corrected  and  no  other  cause  can  be 
identified,  continue  following  the  high- 
risk  protocol  in  that  area  and  consult 
with  the  public  health  department  or 
other  persons  with  expertise  in  TB 
control. 

•  If  transmission  appears  to  be 
occurring  in  TB  isolation  or  procedure 
rooms,  engineering  controls  should  be 
improved  as  needed. 

•  If  a  HCW  develops  TB,  the 
following  steps  should  be  taken:  contact 
investigation  should  be  performed, 
including  other  HCWs,  patients,  and 
visitors  who  had  significant  exposure  to 
the  HCW.  The  public  health  department 
should  immediately  be  notified  for 
consultation  and  to  allow  for 
investigation  of  community  contacts  not 
exposed  in  the  health-care  facility. 

•  The  public  health  department 
should  notify  facilities  when  HCWs 
with  TB  are  reported  by  physicians  so 
that  appropriate  contact  investigation 
can  be  done  in  the  facihty.  Sharing  of 
such  information  is  by  law  strictly 
limited  to  a  need  to  know  basis  in  order 
to  protect  the  confidentiality  of  the 
HCW. 

2.  Investigating  possible  patient-to- 
patient  transmission  of  TB. 

Surveillance  of  active  TB  cases  in 
patients  should  be  conducted.  If  this 
surveillance  suggests  the  possibility  of 
atient-to-patient  TB  transmission  (e.g., 
igh  proportion  of  TB  patients  have 
prior  admission  in  past  year,  sudden 
increase  in  patients  with  drug-resistant 
TB,  multiple  patients  with  identical  and 
characteristic  drug-susceptibility  or 


DNA  fingerprint  patterns)  the  following 
steps  should  be  taken: 

•  Review  HCW  PPD  test  and  patient 
surveillance  data  for  the  suspected  areas 
to  detect  additional  patients  or  HCWs 
with  PPD  conversions  or  active  disease. 

•  Look  for  possible  exposures  of  the 
new  TB  patients  to  other  patients  with 
TB  during  prior  admissions  (e.g., 
admitted  to  same  room,  area,  received 
same  procedure  or  were  in  same 
treatment  area  on  the  same  day,  etc.) 

If  the  above  steps  suggest  that 
transmission  has  occurred,  the 
following  steps  should  be  taken: 

•  Conduct  a  problem  evaluation 
(Figure  2  and  Table  3)  to  determine 
possible  causes  of  the  transmission  (e.g., 
problem  with  patient  detection, 
institutional  barriers  to  implementation 
of  appropriate  TB  isolation  practices,  or 
engineering  controls). 

•  Determine  which  additional 
patients  or  HCWs  may  have  been 
exposed  and  evaluate  with  PPD  t^ts. 

•  Consult  with  the  public  health 
department  for  assistance  in  commimity 
contact  investigation. 

3.  Investigating  contacts  of  persons 
with  TB  who  were  not  recognized  and 
isolated  appropriately. 

When  a  patient  is  seen  in  the 
institution  without  being  recognized  as 
having  TB  and  promptly  isolated,  but  is 
subsequently  diagnosed  as  having 
infectious  TB,  the  following  steps 
should  be  taken: 

•  Identify  HCWs  and  other  patients 
who  were  exposed  to  the  TB  patient  by 
interviewing  the  patient  and  appropriate 
personnel  and  by  reviewing  the 
patient’s  medical  record  to  determine 
which  areas  and  persons  may  have  been 
exposed  to  the  patient  prior  to 
appropriate  isolation  (e.g.,  outpatient 
clinics,  hospital  rooms,  treatment, 
radiology  and  procedxue  areas,  patient 
lounges,  persons  providing  direct  care, 
other  persoimel  such  as  therapists, 
clerks,  transportation  persoimel, 
housekeepers,  social  workers,  etc.). 
Contact  investigation  should  follow  a 
concentric  circle,  expanding  from 
closest  to  less  close  contacts,  if 
transmission  to  the  former  is  found. 

•  Administer  a  PPD  test  to  all  HCWs 
and  patients  with  documented  exposure 
as  soon  as  possible  after  exposure.  If  the 
initial  test  is  negative,  a  second  test 
should  be  administered  12  weeks  after 
the  exposure  was  terminated. 

•  Exposed  persons  with  PPD 
conversion  or  with  symptoms  suggestive 
of  TB  should  be  evaluated  clinically  and 
with  chest  radiographs  promptly. 
Persons  with  previously  known  positive 
PPDs  who  have  been  exposed  to  an 
infectious  patient  do  not  require  a 
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repeat  PPD  or  a  chest  radiograph  unless  investigation  should  be  conducted  to  that  appropriate  corrective  actions  may 

they  have  symptoms  suggestive  of  TB.  determine  why  TB  was  not  recognized  be  taken. 

•  In  addition  to  PPD  testing  of  in  the  patient  or,  if  recognized,  why  the  atumo  code  4i6o-is-a 

exposed  HCWs  and  patients,  an  patient  was  not  isolated  promptly  so 
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Figure  2.  Problem  Evelimtion 
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Table  3. 

—Examples  of  Potential  Problems  with  Patient  Identification  or  TB  Isolation 

Patient  identification 

Potential  problem 

Intervention 

Triage  . 

Patient  with  signs  or  symptoms  not  identified . . 

Review  triage  procedures,  facilities,  and  practices. 

Patient  had  no  “triage"  symptoms . 

Reevaluate  tri^  protocol. 

Patient  previously  admitted  for  TB  not  readmitted  to  isola- 

Review  triage  process,  review  discharge  planning  proo- 

tion. 

ess. 

Laboratory  . . 

Positive  smear— Results  available  >24  hours*  after  sub- 

Change  lab  practice,  assess  potential  bottlenecks,  explore 

mined. 

alternatives. 

Positive  smear— results  available  but  not  acted  upon  in  a 

Education  of  appropriate  personnel,  review  protocol  for 

timely  fashion. 

nrranagement  of  positive  smear  results. 

Positive  culture— results  not  available  for  >3  weeks*  _ _ 

Change  lab  practices,  assess  potential  bottlenecks. 

Positive  culture— results  available  but  not  acted  upon  in  a 

Education  of  appropriate  personnel,  review  protocol  for 

timely  fashion. 

management  of  positive  culture  result 

Positive  culture— susceptibility  results  not  available  for  >6 

Change  lab  practices,  assess  potential  bottlenecks,  ex- 

weeks*. 

plore  alternatives. 

Positive  culture— susceptibility  results  available  but  not 

Education  of  appropriate  personnel,  review  protocol  for 

acted  upon  in  a  timely  fashioa 

management  of  positive  culture  susceptibility  results. 

Diagnosis . 

Patient  with  signs/symptoms  of  TB— appropriate  tests  not 

Education  of  appropriate  personnel,  evaluate  protocols  for 

ordered  in  a  timely  fashion. 

TB  detection. 

TB  isolation  . 

Isolation  room  unavailable . 

Reassess  need  for  number  of  rooms. 

Isolation  not  ordered  or  discontirHjed  too  soon,  or  isolation 

Education  of  patients  and  appropriate  personnel,  evaluate 

policy  not  followed  properly  (e.g.,  patients  ambulating 

institutional  barriers  to  irnplementation  of  isolation  pot- 

outside  of  room). 

Icy. 

Persormel  rK>t  using  respiratory  protection  appropriately  ... 

Education  of  appropriate  personnel,  evaluation  of  regu¬ 
larly  scheduled  re-education,  and  institutionai  barriers  to 
res^ratory  protection  use. 

Isolation  room  or  procedure  room  not  negative  pressure 

Appropriate  engineermg  modifications  including  regular 

relative  to  rest  of  facility. 

monitoring  and  maiirtenance  program. 

Inadequate  air  circulation . 

Appropriate  engineering  modifications. 

Door  left  open  . 

Education  of  appropriate  personnel  and  patients,  evaluate 
self-dosirtg  doors,  comfort  in  room,  other  measures  to 
promote  door  dosir^g. 

*Time  intervals  used  as  examples  and  should  not  be  considered  absolute  standards. 


L  Coordination  With  the  Public  Health 
Department 

•  As  scon  as  a  patient  or  HCW  is 
known  or  suspected  to  have  TB,  the 
patient  or  HCW  should  be  reported  to 
the  health  department,  so  that 
appropriate  community  contact 
investigation  and  follow-up  can  be 
performed.  The  health  department 
should  be  notified  well  before  patient 
discharge  to  facilitate  follow-up  and 
continuation  of  therapy.  A  dis^arge 
plan  coordinated  with  the  patient  or 
HCW,  the  health  department,  and  the 
inpatient  facility  should  be 
implemented. 

•  The  public  health  department 
should  protect  the  confidentiality  of  the 
HCW  as  prescribed  by  state  and  local 
law. 

•  Health-care  facilities  and  health 
departments  should  coordinate  their 
efforts  to  perform  appropriate  contact 
investigations  on  patients  and  HCWs 
with  active  TB. 

•  Results  of  all  AFB-positive  sputum 
smears,  cultiues  positive  for  M. 
tuberculosis,  and  drug-susceptibility 
results  on  M  tuberculosis  isolates 
should  be  forwarded  to  the  health 
department  as  soon  as  they  become 
available,  in  accordance  with  state  and 
local  laws  and  regulations. 


•  The  health  department  may  be  able 
to  provide  assistance  to  facilities  for 
various  aspects  of  planning  and 
implementing  a  TB  infection  control 
program,  su(±  as  surveillance,  screening 
activities,  and  outbreak  investigations. 

In  addition,  the  state  health  department 
may  be  able  to  provide  names  of  experts 
for  the  engineering  aspects  of  TB 
control. 

M.  Additional  Considerations  for 
Selected  Areas 

The  following  comments  do  not  apply 
to  all  areas  or  types  of  facilities,  but 
should  be  incorporated  into  the  TB 
Control  Plan  for  the  specific  area 
discussed. 

1.  Operating  rooms. 

•  Elective  operative  procedures  on 
patients  with  TB  should  be  delayed 
imtil  the  patient  is  no  longer  infectious. 

•  If  procedures  must  be  performed, 
they  should  be  done  in  operating  rooms 
with  anterooms  if  possible.  For 
operating  rooms  without  anterooms,  the 
doors  to  the  operating  room  should  be 
closed  and  traffic  in  and  out  of  the  room 
should  be  kept  to  a  minimum  to  reduce 
the  frequency  of  opening  and  closing 
the  door.  Attempts  should  be  made  to 
perform  the  procedure  at  a  time  when 
other  patients  are  not  present  in  the 
op>erative  suite  (i.e.,  end  of  day)  and 


when  a  minimum  munber  of  personnel 
are  present. 

•  A  bacterial  filter  placed  on  the 
patient  endotracheal  tube  or  at  the 
expiratory  side  of  the  breathing  circuit 
of  the  anesthesia  machine  when  general 
anesthesia  is  being  administered  to  a 
patient  with  possible  TB  may  be  useful 
in  reducing  the  risk  of  contamination  of 
the  anesthesia  equipment  or  discharge 
of  tubercle  bacilli  into  the  ambient  air. 
The  cost-benefit  ratio  of  bacterial  filter 
use  is  unknown,  as  no  transmission  of 
airborne  pathogens  has  ever  been  traced 
to  this  route. 

•  The  patient  should  be  monitored 
during  recovery  in  an  individual  room 
meeting  TB  isolation  room  ventilation 
recommendations. 

•  Personnel  present  when  operative 
procedures  are  performed  on  patients 
who  may  have  infectious  TB  ^ould 
wear  respiratory  protection  rather  than 
standard  surgical  masks  alone 
(Supplement  4).  Valved  or  positive- 
pressure  respirators  are  not  appropriate 
for  use  during  procedures  requiring 
surgical  masliu. 

2.  Autopsy  rooms. 

•  Due  to  the  probability  of  the 
presence  of  infectious  aerosols,  autopsy 
rooms  should  be  at  negative  pressure 
with  respect  to  adjacent  areas,  with 
room  air  exhausted  directly  to  the 


52828 


Federal  Register  /  Vol.  58,  No.  195  /  Tuesday,  October  12,  1993  /  Notices 


outside  of  the  building.  ASHRAE 
recommends  that  autopsy  rooms  have 
ventilation  that  provides  12  total  air 
changes  per  hour  (41 — ^ASHRAE1991). 
However,  the  effectiveness  of  this  level 
of  ventilation  for  reducing  the  risk  of  TB 
transmission  has  not  been  evaluated. 
Autopsy  rooms  should  be  designed  to 
achieve  the  best  possible  air  flows; 
substantially  higher  levels  of  ventilation 
than  12  ACH  would  be  expected  to 
provide  greater  dilution  of  droplet 
nuclei  (Supplement  S.II.B.l.b). 

•  Respiratory  protection  should  be 
worn  by  personnel  while  performing 
autopsies  on  patients  who  may  have  had 
TB  (Supplement  4). 

•  In-duct,  HEPA-filtered  air 
recirculation  or  UVGI  may  be  used  as  a 
supplement  to  the  recommended 
ventilation  (Supplement  3). 

3.  Emergency  medical  services. 

•  When  emergency  medical  response 
personnel  or  others  must  transport 
patients  with  confirmed  or  suspected 
active  TB,  a  surgical  mask  should  be 
placed  on  the  patient,  if  possible. 
Because  of  the  inability  to  ensure 
administrative  and  engineering  controls 
in  emergency  transport  situations  and 
vehicles,  the  HCW  should  wear 
respiratory  protection. 

•  Emergency-response  personnel 
should  be  included  in  a  comprehensive 
PPD  screening  program  and  receive  a 
PPD  at  least  annually.  They  should  also 
be  included  in  the  follow-up  of  contacts 
of  a  patient  with  infectious  TB. 

4.  Laboratories. 

•  Laboratories  processing  specimens 
for  mycobacterial  studies  (e.g.,  AFB 
smears  and  cultures)  should  conform  to 
criteria  previously  specified  by  CDC  and 
NIH  (53— CDC/NIH1993).  ' 

5.  Hospices. 

•  Hospice  patients  with  confirmed  or 
suspected  TB  should  be  managed  in  the 
manner  described  in  this  document  for 
hospitals.  General  use  and  special  areas, 
such  as  treatment  or  TB  isolation  rooms, 
should  be  ventilated  in  the  same 
manner  as  described  for  similar  hospital 
areas. 

6.  Nursing  homes. 

•  Published  recommendations  for 
prevention  and  control  of  TB  in  nursing 
homes  should  be  followed  (54 — 
CDCl990c).  TB  isolation  procedures 
described  in  this  document  should  be 
followed. 

7.  Correctional  facilities. 

•  Published  recommendations  for 
prevention  and  control  of  TB  in 
correctional  facilities  should  be 
followed  (55 — CDCl989c). 

•  Prison  medical  facilities  should 
follow  the  recommendations  outlined  in 
this  document.  Ventilation  should  be 
designed  and  maintained  to  reduce  the 


risk  of  TB  transmission.  General  and 
special  areas,  such  as  treatment  or  TB 
isolation  rooms,  should  be  ventilated  in 
the  same  maimer  as  described  for 
similar  hospital  areas.  If  appropriate  TB 
isolation  rooms  are  not  available, 
persons  with  suspected  or  known  TB 
should  be  transferred  to  facilities  with 
those  provisions. 

8.  Dental  offices. 

During  dental  procedures,  patie  its 
and  dental  workers  share  the  same 
airspace  for  varying  lengths  of  time. 
Aerosols  of  oral  fluids  and  materials 
may  be  generated,  and,  on  occasion, 
coughing  may  be  stimulated  by  oral 
manipulations.  No  specific  dental 
proc^ures  have  been  classified  as 
“cough-inducing”.  In  light  of  these 
observations,  the  following  additional 
considerations  appear  prudent  in  dental 
settings: 

•  During  initial  medical  history  and 
periodic  updates,  dental  HCWs  should 
routinely  ask  all  patients  about  a  history 
of  TB  disease  and  symptoms  suggestive 
ofTB. 

•  Patients  with  history  and  symptoms 
suggestive  of  active  TB  should  be 
promptly  referred  for  evaluation  for 
possible  infectiousness.  - 

•  Elective  dental  treatment  should  be 
delayed  vmtil  a  physician  confirms  that 
the  patient  does  not  have  infectious  TB. 
If  the  patient  is  determined  to  have 
infectious  TB.  elective  dental  treatment 
should  be  deferred  imtil  the  patient  is 
no  longer  infectious. 

•  If  urgent  dental  care  must  be 
provided  for  a  patient  who  has,  or  is 
strongly  suspected  of  having,  infectious 
TB,  TB  isolation  practices  should  be 
implemented  (Sections  II.E  and  G). 
Dental  HCWs  should  use  respiratory 
protection  while  performing  procedures 
on  such  patients. 

•  Dental  HCWs  who  work  in  a  facility 
where  there  is  a  likelihood  of  exposure 
to  patients  with  infectious  TB  should  be 
included  in  an  employer-sponsored  PPD 
testing  program. 

9.  Home-health  services. 

•  For  HCWs  visiting  the  home  of 
patients  with  suspected  or  confirmed 
infectious  TB,  precautions  may  be 
necessary  if  the  patient  is  likely  to  be 
infectious.  These  precautions  include 
instructing  the  patient  to  cover  his/her 
mouth  and  nose  with  a  tissue  when 
coughing  or  sneezing  and  offering  the 
patient  a  surgical  mask.  The  worker 
should  wear  respiratory  protection 
when  entering  the  home  or  the  patient’s 
room  until  the  patient  is  no  longer 
infectious  (Supplement  1). 

•  Precautions  in  the  home  may  be 
discontinued  when  the  patient  is  no 
longer  infectious  (Supplement  1). 


•  Home-health-care  personnel  can 
assist  in  preventing  TB  transmission  by 
educating  the  patient  about  the 
importance  of  taking  medications  as 
prescribed  and  by  administering 
directly  observed  therapy. 

•  If  immunocompromised  persons  or 
young  children  live  in  the  home  with  a 
patient  who  has  infectious  TB,  they 
should  be  temporarily  relocated  imtil 
the  patient  is  no  longer  infectious 
(Supplement  1). 

•  ^ugh-inducing  procedures  should 
only  be  performed  on  patients  with 
infectious  TB  if  absolutely  necessary. 
When  necessary  cough-inducing 
procedures,  su^  as  AFB  sputum 
collection  for  evaluation  of  therapy, 
must  be  performed  on  a  patient  who 
may  have  infectious  TB,  they  should  be 
performed  in  a  well  ventilated  area  of 
the  home  away  from  other  household 
members.  Opening  a  window  to 
improve  ventilation,  or  specimen 
collection  outside  should  be  considered, 
when  feasible.  The  HCW  collecting 
these  specimens  should  wear 
respiratory  protection  during  the 
procedure  (S^plement  4). 

•  Home  HCWs  should  be  included  in 
a  comprehensive  employer-sponsored 
TB  screening  and  prevention  program. 

•  Home  health-care  piersonnel  and 
patients  who  are  at  risk  for  contracting 
active  TB  should  be  reminded 
periodically  of  the  importance  of  having 
pulmonary  symptoms  promptly 
evaluated  to  permit  early  detection  and 
treatment  of  persons  with  TB. 

Supplement  1 — Determining  the 
Infectiousness  of  a  TB  Patient 

The  infectiousness  of  a  person  with 
TB  correlates  with  the  number  of 
organisms  expelled  into  the  air,  which, 
in  turn,  probably  correlates  with  the 
following  factors:  (1)  Presence  of 
pulmonary,  laryngeal,  or  oral 
involvement,  (2)  presence  of  cough  or 
other  forceful  expirational  maneuvers, 
including  procedures  that  stimulate 
coughing.  (3)  AFB  positive  sputum 
smear,  (4)  willingness  or  ability  of  the 
patient  to  cover  his  or  her  mouth  when 
coughing  or  sneezing,  (5)  presence  of 
cavitation  on  chest  radiograph,  and  (6) 
length  of  time  the  patient  has  been  on 
adequate  chemotherapy. 

The  most  infectious  persons  are 
thought  to  be  those  imtreated  persons 
with  pulmonary  or  laryngeal  TB  who 
have  a  cough  or  are  undergoing  cough- 
inducing  procedures,  who  are  AFB 
sputum  smear  positive,  or  who  have 
cavitation  on  chest  radiograph.  Persons 
with  extrapulmonary  TB  are  usually  not 
infectious,  with  the  following 
exceptions:  (1)  Concomitant  pulmonary 
disease,  (2)  non-pulmonary  disease 
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located  in  the  respiratory  tract  ot  oral 
cavity,  or  (3)  extrapuhnonary  disease 
that  includes  an  open  abscess  at  lesion 
in  which  the  concentration  of  organisms 
is  high,  especially  if  drainage  firom  the 
abscess  or  lesion  is  extensive  (17 — 
Huttonl990, 19 — Lundgrenl987). 
Although  data  are  limited,  some  studies 
suggest  that  TB  patients  with  acquired 
immunodeficiency  syndrome  (AIDS),  if 
smear  positive,  have  infectiousness 
similar  to  that  of  smear-positive  TB 
patients  without  AIDS  (56 — 

Manoffl988,  57— Cauthenl991,  58— 
Klausnerl993). 

Young  children  with  TB  are  less 
likely  than  adults  to  be  infectious: 
however,  transmission  from  children 
can  occur.  Therefore,  children  with  TB 
should  be  evaluated  for  infectiousness 
using  the  same  parameters  as  for  adults 
(i.e.,  pulmonary  or  laryngeal  TB, 
presence  of  cough  or  cough-indudng 
procedures,  positive  sputum  AFB  smear 
(or  gastric  aspirate],  cavitation  on  chest 
radiograph,  and  adequacy  and  duration 
of  therapy).  Children  with  pulmonary  or 
laryngeal  TB  should  be  placed  on  TB 
isolation  until  they  are  determined  to  be 
noninfectious. 

Infection  is  most  likely  to  result  from 
exposure  to  persons  with  unsuspected 
pulmonary  TB  who  are  not  receiving 
anti-tuberculous  therapy  or  from 
persons  with  diagnosed  TB  who  are  not 
receiving  adequate  therapy. 
Administering  effective  anti-tuberculous 
medications  has  been  shown  to  be 
associated  with  decreased 
infectiousness  among  persons  with  TB 
(59— Rileyl962).  Effective 
chemotherapy  reduces  coughing,  the 
amount  of  sputum,  and  the  number  of 
organisms  in  the  sputum.  However,  the 
length  of  time  a  patient  must  be  on 
effective  medication  before  becoming 
noninfectious  varies  (60 — ^Noblel981); 
some  patients  are  never  infectious, 
whereas  those  with  unrecognized  or 
inadequately  treated  drug-resistant  TB 
may  remain  infectious  for  weeks  or 
months  (21 — Beck-Saguel992).  Thus, 
decisions  about  infectiousness  should 
be  made  on  a  case-by-case  basis. 

In  general,  persons  suspected  or 
'confirmed  to  have  active  TB  should  be 
considered  infectious  if  (1)  cough  is 
present,  (2)  they  are  undergoing  cough- 
inducing  procedures,  or  (3)  sputum  AFB 
smears  are  positive, 'and  (4)  they  are  not 
on  chemotherapy,  have  just  started 
chemotherapy,  or  have  a  poor  clinical  or 
bacteriologic  response  to  chemotherapy. 
A  person  with  dmg-susceptible  TB  who 
is  on  adequate  chemotherapy  and  has 
had  a  significant  clinical  and 
bacteriologic  response  to  therapy 
(reduction  in  cough,  resolution  of  fever, 
and  progressively  decreasing  quantity  of 


bacilli  on  smear)  is  probably  no  longer 
infectious.  However,  since  drug- 
susceptibility  results  are  usually  not 
known  when  the  decision  to 
discontinue  isolation  is  made,  all  TB 
patients  should  remain  in  TB  isolation 
while  hospitalized  until  three 
consecutive  sputum  smears  are  negative 
and  they  demonstrate  clinical 
improvement. 

Supplement  2 — Diagnosis  and 
Treatment  of  TB 

I.  Diagnostic  Procedures  for  TB 

A.  Purified  Protein  Derivative  (PPD) 

Skin  Testing  and  Anergy  Testing 

The  PPD  skin  test  is  the  only  method 
available  for  demonstrating  infection 
with  M.  tuberculosis.  Although 
currently  available  PPD  tests  are  less 
than  100%  sensitive  and  specific  for 
detection  of  infection  with  M. 
tuberculosis,  no  better  diagnostic 
methods  have  yet  been  devised. 
Interpretation  of  PPD  test  results 
requires  a  knowledge  of  the  antigen 
us^,  the  immunologic  basis  for  the 
reaction  to  this  antigen,  the  technique  of 
administering  and  reading  the  test,  and 
the  results  of  epidemiolo^c  and  clinical 
ex{>erience  with  the  test  (3 — CDCl990b, 
4— ATS/CDC1990.  2— CDCl990d).  The 
PPD  test,  like  all  medical  tests,  is  subject 
to  variability,  but  many  of  the  inherent 
variations  in  administration  and  reading 
of  tests  can  be  avoided  by  proper 
training  and  careful  attention  to  details. 

The  intracutaneous  (Mantoux) 
administration  of  a  measured  amoimt  of 
purified  protein  derivative  tuberculin  is 
the  best  means  of  detecting  infection 
with  M.  tuberculosis.  One-tenth 
milliliter  of  PPD  (5  TU)  is  injected  into 
either  the  volar  or  dorsal  surface  of  the 
forearm.  The  tuberculin  should  be 
injected  just  beneath  the  surface  of  the 
skin.  A  discrete,  pale  elevation  of  the 
skin  (a  wheal)  6  to  10  mm  in  diameter 
should  be  produced. 

PPD  tests  should  be  read  by 
designated,  trained  personnel  between 
48  and  72  hours  after  injection.  Patient 
or  HCW  self-reading  of  PPDs  should  not 
be  accepted.  The  basis  of  the  reading  is 
the  presence  or  absence  of  induration. 
Redness  or  erythema  should  not  be 
measured.  Thie  transverse  diameter  of 
induration  should  be  recorded  in 
millimeters.  The  interpretation  of  a  PPD 
reaction  should  be  influenced  by  the 
purpose  for  which  the  test  was  given 
(e.g.,  epidemiologic  versus  diamostic 
purp>oses),  by  the  prevalence  oi  TB 
infection  in  the  population  being  tested, 
and  by  the  consequences  of  false 
classification.  Errors  in  classification 
can  be  minimized  by  establishing  an 


appropriate  definition  of  a  positive 
reaction  (Table  S2-1). 

The  positive  predictive  value  of  PPDs 
(i.e,  the  probabihty  that  a  person  with 
n  positive  PPD  is  truly  infected  with  M 
tuherculosis)  is  dependent  on  the 
prevalence  of  TB  infection  in  the 
population  being  tested  (61 — 
Sniderl982).  In  populations  with  a  low 
prevalence  of  TB  infection,  the 
probability  that  a  positive  PPD 
represents  true  infection  with  M. 
tuberculosis  is  very  low.  In  populations 
with  a  high  prevalence  of  TB  infection, 
the  probability  that  a  positive  PPD 
represents  true  infection  with  M. 
tuberculosis  is  much  higher.  In  order  to 
ensure  that  very  few  persons  infected 
with  M.  tuberculosis  will  be  classified 
as  having  negative  reactions  and  few 
persons  not  infected  with  tubercle 
bacilli  will  be  classified  as  having 
positive  reactions,  different  cut-points 
are  used  to  separate  positive  reactions 
fit)m  negative  reactions  for  different 
groups,  depending  on  the  risk  of  TB  in 
that  group. 

A  lower  cut-point  (i.e.,  5  mm)  is  used 
for  the  highest  risk  groups,  including 
HIV-infected  persons,  recent  close 
contacts  (recent  close  contact  implies 
household  contact  or  unprotected 
occupational  exposure  similar  in 
intensity  and  duration  to  household 
contact),  or  persons  with  abnormal  chest 
radiographs  consistent  with  old  TB.  A 
higher  cut-point  (i.e.,  10  mm)  is  used  for 
persons  who  are  not  in  the  highest  risk 
group  but  who  have  other  risk  factors, 
such  as  injecting  drug  users  known  to  be 
HIV  seronegative;  persons  with  certain 
medical  conditions  that  increase  the  risk 
of  progression  ficm  latent  TB  infection 
to  active  TB  (Table  S2-1);  medically 
underserved,  low-income  populations; 
foreign-bom  persons  from  coimtries 
with  a  high  prevalence  of  TB;  and 
residents  of  correctional  institutions  and 
nursing  homes.  An  even  higher  cut- 
point  (i.e.,  15  mm)  is  ti^ed  for  all  other 
persons  with  none  of  the  above  risk 
factors. 

Recent  PPD  converters  are  considered 
a  high-risk  group.  An  increase  of 
induration  of  ^10  mm  within  a  2-year 
period  is  classified  as  a  conversion  to  a 
positive  test  among  persons  <35  years  of 
age.  An  increase  of  induration  of  ^15 
mm  within  a  2-year  period  is  classified 
as  a  conversion  for  persons  ^35  years  of 
age  (3 — CDCl990b).  Increases  of 
induration  ^5  mm  may  be  indicative  of 
new  infection  in  certain  circumstances 
(4— ATS/CDC1990). 

Persons  with  HIV-infection  may  have 
suppressed  reactions  to  skin  tests 
bemuse  of  anergy,  particularly  when 
CD4-T-lymphocyte  coimts  dedine  (62 — 
CDCl990e,  63 — Canessal989).  Persons 
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with  energy  will  have  a  negative  PPD 
whether  or  not  they  are  infected  with  Kl 
tuberculosis.  Persons  with  HIV  infection 
should  be  evaluated  for  energy  in 
conjunction  with  PPD  testing.  Two 
companion  antigens  (e.g.,  Candida 
antigen  and  tetanus  toxoid)  should  be 
used  in  addition  to  PPD.  Persons  with 
>2  mm  of  induration  to  any  of  the  skin 
tests  (including  tuberculin)  are 
considered  not  anergic.  Reactions  of  ^5 
mm  to  PPD  are  considered  to  be 
evidence  of  TB  infection  in  HIV-infected 
persons  regardless  of  the  reaction  to  the 
companion  antigens.  If  there  is  no 
reaction  (i.e.,  <3  mm  induration)  to  any 
of  the  antigens,  the  person  being  tested 
is  considered  anergic.  In  such  persons, 
determining  whether  or  not  the  person 
is  likely  to  be  infected  with  M. 
tuberculosis  must  be  decided  on  the 
basis  of  other  epidemiologic  factors, 
such  as  the  proportion  of  other  persons 
with  the  same  level  of  exposure  who 
have  positive  PPDs  and  the  intensity  or 
duration  of  exposure  to  infectious  TB 


patients  that  the  anergic  person 
experienced. 

BCG  vaccination  may  produce  a  PPD 
reaction  that  cannot  be  reliably 
distinguished  from  a  reaction  due  to 
infection  with  M.  tuberculosis.  In  a 
person  who  was  vaccinated  with  BCG, 
the  probability  that  a  PPD  test  reaction 
results  firom  infection  with  M. 
tuberculosis  increases  (1)  as  the  size  of 
the  reaction  increases,  (2)  when  the 
patient  is  a  contact  of  a  person  with  TB, 
(3)  when  the  patient’s  country  of  origin 
has  a  high  prevalence  of  TB,  and  (4)  as 
the  lengUi  of  time  between  vaccination 
and  PPD  testing  increases.  For  example, 
a  PPD  test  reaction  of  ^10  mm  can  be 
attributed  to  infection  with  M. 
tuberculosis  in  an  adult  who  was 
vaccinated  with  BCG  as  a  child  and  who 
is  frt)m  a  coimtry  with  a  high  prevalence 
of  TB  (64— Sniderl985). 

In  persons  with  TB  infection,  the 
ability  to  react  to  PPD  may  gradually 
wane  over  time.  If  tested  with  PPD, 
persons  who  were  remotely  infected 
may  have  a  negative  reaction.  However, 


the  PPD  may  boost  the  hypersensitivity, 
€md  the  size  of  the  reaction  may  be 
larger  on  a  subsequent  test.  This  boosted 
reaction  may  be  misinterpreted  as  a  PPD 
test  conversion  frt)m  a  new  infection. 
The  occiurence  of  the  booster 
phenomenon  increases  with  increasing 
age. 

When  PPD  testing  of  adults  is  to  be 
repeated  periodically  (as  in  HCW  skin 
testing  programs),  two-step  testing  can 
be  us^  to  reduce  the  likelihood  mat  a 
boosted  reaction  is  misinterpreted  as  a 
new  infection.  Two-step  testing  should 
be  done  on  all  newly  employed  HCWs 
who  have  an  initial  negative  PPD  at  me 
time  of  employment.  A  second  test 
should  be  performed  1-3  weeks  later.  If 
me  second  test  is  positive,  mis  is  most 
likely  a  boosted  reaction,  and  me  person 
should  be  classified  as  previously 
infected.  If  me  second  test  remains 
negative,  me  person  is  classified  as 
uninfected.  A  positive  reaction  to  a 
subsequent  test  is  likely  to  represent  a 
new  infection  wim  M.  tuberculosis  in 
me  interval. 


Table  S2-1.— Summary  of  Interpretation  of  Skin  Tests 


1.  A  reaction  of  ^  mm  is  classified  as  positive  in: 

•  persons  with  HIV  infection  or  risk  factors  for  HIV  infection  with  unknown  HIV  status 

•  persons  who  have  had  recent  close  contact*  with  persons  with  active  TB 

•  persons  who  have  abrxxmal  chest  racfiographs  cor^sistent  with  old  healed  TB 

2.  A  reaction  of  210  mm  is  classified  as  positive  in  all  persons  who  do  rwf  meet  any  of  the  criteria  above  but  who  have  other  risk  factors  for  TB 
irwiuding: 

High-Risk  Groups 

•  intraverxxis  drug  users  known  to  be  HIV  seronegative 

•  persons  with  other  medical  corxlitions  that  have  been  reported  to  irtcrease  the  risk  of  progressing  from  latent  TB  infection  to  active  TB, 
including  silicosis,  gastrectomy,  jejurxHieal  bypass  surgery,  being  10%  or  rrKxe  below  ideal  body  weight,  chrorsc  renal  failure,  diabetes 
meHitus,  high  dose  corticosteroid  arxl  other  immunosuppressive  therapy,  some  hematologic  diso^rs  (e.g.,  leukemias  arxl  lymphomas), 
arxl  othw  maligrumcies 

High-PrevalerKe  Groups 

•  foreign-bom  persons  from  high  prevalerx^e  countries  in  Asia,  Africa,  arxj  Latin  America 

•  persons  from  medk»lly  urxlerserved  low  income  populations 

•  residents  of  long-term  care  facilities  (e.g.,  correctional  irrstitutions,  masing  homes) 

•  persons  from  high  risk  populations  in  their  communities,  as  determined  by  local  public  health  authorities 

3.  Induration  of  215  mm  is  classified  as  positive  for  persons  who  do  rxM  meet  any  of  the  above  criteria. 

4.  Recent  converters  are  defirted  on  the  basis  of  both  ^duration  and  age: 

•  210  mm  increase  within  a  2-year  period  is  classified  as  positive  for  persons 
<35  years  of  age*^ 

215  mm  increase  within  a  2-year  period  is  classified  as  positive  for  persons 
235  years  of  age 

•25  mm  jrxxeases  urKler  certain  drcurtrstances  (#1,  above) _ _ 

'Recent  dose  contact  implies  household  contact  or  unprotected  occupational  exposure  similar  in  interrsity  arxl  duration  to  household  contact 


B.  Chest  Radiograph 

Persons  with  symptoms  suggestive  of 
TB  should  receive  a  chest  radiograph 
regardless  of  PPD  test  results. 
Abnormalities  strongly  suggestive  of 
active  TB  include  upper  lobe 
infiltration,  particularly  if  cavitation  is 
seen  (65 — DesPrezl990).  Patchy  or 
nodular  infiltrates  in  the  apical  or 
subapical  posterior  upper  lobes  or  the 
superior  segment  of  the  lower  lobe  are 
also  suggestive  of  active  TB.  If 


abnormalities  are  noted  or  if  the  person 
has  symptoms  suggestive  of 
extrapuhnonary  TB,  additional 
diagnostic  stu(fies  should  be 
undertaken. 

The  radiographic  presentation  of 
pulmonary  TB  in  patients  with  HIV 
infection  may  be  \musual  (66 — 
Pitchenikl985).  Typical  apical  cavitary 
disease  is  less  common  among  persons 
with  HIV  infection.  They  may  have 
infiltrates  in  any  lung  zone,  often 


associated  with  mediastinal  and/or  hilar 
adeno^thy,  or  rarely  they  may  have  a 
normal  chest  radiograph. 

C  Bacteriology 

Smear  and  culture  examination  of 
three  sputum  specimens  collected  on 
difierent  days  is  the  main  diagnostic 
procedure  for  pulmonary  TB  (4 — ^ATS/ 
CDC1990).  Sputum  smears  that  fail  to 
demonstrate  AFB  do  not  exclude  the 
diagnosis  of  TB.  Nationwide, 
approximately  60%  of  patients  with 
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positive  sputum  cultures  have  positive 
AFB  sputum  smears.  Sputum  smears 
from  patients  with  HIV  infection  and 
pulmonary  TB  may  be  less  likely  to 
reveal  AFB  than  those  horn 
immunocompetent  patients,  a  Hnding 
believed  to  be  consistent  with  the  lower 
frequency  of  cavitary  pulmonary  disease 
observed  among  HIV-infected  persons 
(35 — ^Pitchenikl984,  37 — Kleinl989). 

It  is  important  that  specimens  for 
smear  and  culture  have  adequate 
volume  of  expectorated  sputum  and 
contain  little  saliva.  In  patients  with 
negative  sputum  smears,  bronchoscopy 
may  produce  positive  resuhs  (33 — 
Willcoxl982.  34— Willcoxl986).  In 
youi^  children  who  cannot  adequately 
produce  sputum,  gastric  aspirates  may 
provide  an  adeouate  specimen. 

A  positive  culture  of  sputiim  or  other 
clinical  specimen,  with  organisms 
identified  as  M.  tuberculosis,  provides  a 
defrnitive  diagnosis  of  TB.  Conventional 
laboratory  methods  may  require  4-8 
weeks  for  species  identifrcation; 
however,  the  use  of  radiometric  culture 
techniques  and  nucleic  acid  probes 
facilitates  more  rapid  detection  and 
identification  of  mycobacteria  (67 — 
Kiehnl986, 68 — Crawfordl989).  Mixed 
mycobacterial  infection,  either 
simultaneous  or  sequential,  may  occur 
and  may  obscure  the  recognition  of  M. 
tuberculosis  clinically  and  in  the 
laboratory  (38 — ^Bumensl989).  The  use 
of  nucleic  acid  probes  for  both 
Mycobacterium  avium  complex  and  M. 
tuberculosis  may  be  useful  for 
identifying  mix^  mycobacterial 
infections  in  clinical  specimens. 

U.  Preventive  Therapy  for  Latent  TB 
Infection  and  Treatment  of  Active  TB 

A.  Preventive  Therapy  for  Latent  TB 
Infection 

Determining  whether  or  not  a  person 
with  a  positive  PPD  reaction  or 
conversion  is  a  candidate  for  preventive 
therapy  must  be  based  on  (1)  the 
likelihood  that  the  reaction  represents 
true  infection  with  M.  tuberculosis  (as 


determined  by  the  cut-points),  (2)  the 
estimated  risk  of  progression  from  latent 
infection  to  active  TB.  and  (3)  the  risk 
of  hepatitis  with  isoniazid  preventive 
therapy  (as  determined  by  age  and  other 
factors).  _ 

HCWs  with  positive  PPD  tests  should 
be  evaluated  for  preventive  therapy, 
regardless  of  age  if  they  are  a  recent 
converter,  a  close  contact  of  a  person 
with  active  TB,  have  a  medical 
condition  that  increases  the  risk  for  TB, 
have  HIV  infection,  or  use  injecting 
drugs  (3 — CDCl990b).  HCWs  without 
those  risk  factors  should  be  evaluated 
for  preventive  therapy  if  they  are  under 
age  35. 

Preventive  therapy  should  be 
considered  for  anergic  persons  who  are 
known  contacts  of  infectious  TB 
patients  and  for  those  from  groups  in 
which  the  prevalence  of  TB  infection  is 
hi^  (i.e..  ^10%). 

Berause  of  some  reports  of  an 
increased  risk  of  isoniazid  hepatitis  in 
the  peripartum  period,  the  decision  to 
use  preventive  therapy  during 
pregnancy  should  be  made  cm  a  case-by¬ 
case  basis,  depending  on  the  patient’s 
estimated  risk  of  progression  to  active 
disease  (69 — Moulding,  70 — 
Sniderl980,  71 — Sniderl984,  72 — 
Hamadehl992).  Although  testing  in 
animals  has  demonstrated  a  risk  of 
cancer  (73 — IARC1974),  there  are  no 
data  to  suggest  that  INH  poses  a 
carcinogenic  risk  for  humans  (74 — 
GlassroUi  #11977,  75 — Glassroth 
#21977,  76— Costellol980). 

The  usual  preventive  therapy  regimen 
is  oral  isoniazid  300  mg  daily  for  adults 
and  10  mg/kg/day  for  children  (77 — 
CDC199(^.  The  recx)mmended  duration 
of  therapy  is  12  months  for  persons  with 
HIV  infection  and  persons  with 
abnormal  chest  radiographs  cxmsistent 
with  old  healed  TB;  other  persons 
should  receive  6  months  of  therapy.  For 
persons  likely  to  be  infected  with  MDR- 
TB,  alternative  multidrug  preventive 
therapy  regimens  should  Im  considered 
(78— CDC1992). 


All  persons  placed  on  preventive 
therapy  should  be  educated  about  the 
possible  adverse  reactions  associated 
with  isoniazid  and  should  be  monitored 
at  least  monthly  by  appropriately 
trained  personnel  (79 — ATS/CX)C1986. 
77— CDCl990g,  8G— ATS/CDC1992, 

69 — ^Moulding,  70 — Sniderl980,  71 — 
Sniderl984,  72 — Hamadehl992). 

Persons  with  asymptomatic  TB  infection 
should  be  advis^  of  the  pcjssibility  of 
reinfection  with  another  strain  of  M. 
tuberculosis  (81 — Smalll993). 

B.  Treatment  for  Active  TB 

Drug  susceptibility  test  should  be 
performed  on  all  initial  isolates  from 
patients  with  TB.  However,  sin(»  test 
results  may  not  be  available  for  several 
weeks,  selection  of  an  initial  regimen 
can  be  difficult,  especially  in  areas 
where  there  is  drug-resistant  TB.  Tables 
S2-2  and  S2-3  summarize  current 
recommendations  for  initial  therapy  and 
dosage  schedules  for  the  treatment  of 
drug  susceptible  TB  (39 — CDCl993b).  In 
areas  or  facilities  in  which  there  is  a 
high  prevalence  of  MDR-TB,  the  initial 
treatment  regimen  used  (while  results  of 
drug-susceptibility  tests  are  pending) 
may  need  to  be  expanded.  This  decision 
should  be  based  on  analysis  of 
surveillance  data. 

When  drug  susceptibility  results 
become  available,  the  regimen  should  be 
adjusted  appropriately  (82 — 
Isemanl989,  83 — Goblel986,  84 — 
Goblel993, 85 — Simonel992).  If  drug 
resistance  is  present,  clinicians 
unfamiliar  with  the  management  of 
patients  with  drug-resistant  TB  should 
seek  expert  consultation. 

In  order  for  any  regimen  to  be 
efiective,  adherence  to  the  regimen  must 
be  assured.  Tlie  most  effective  method 
of  assuring  adherence  is  the  use  of  DOT 
following  discharge  (80 — ATS/ 
CDC1992.  39— CDCl993b).  This  should 
be  coordinated  with  the  public  health 
department. 
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Table  S2-2.— Options  for  the  Initial  Treatment  of  TB  in  Children  and  Adults  (39) 


Option  1 

Option  2 

Option  3 

Initial  Phase:  Daily  isoniazid,  rifampin,  pyra- 
zinamide,  arxf  either  etharrrbutol  or  strepto¬ 
mycin  for  8  weeks.  Ethambutol  or  strepto¬ 
mycin  may  be  discontinued  H  susceptibility  to 
isorriazkj  arxJ  rifampin  is  demonstrated. 
Ethambutol  or  streptomycin  may  not  be  nec¬ 
essary  for  patients  in  areas  where  the  pri¬ 
mary  isoniazid  resistance  rate  is  documertted 
to  be  less  than  4%. 

Continuation  Phase:  Isoniazid  and  rifampin  for 
16  weeks,  either  daily,  two  times  wee^,  or 
three  times  weekly.*  Consult  a  TB  medical 
expert  if  drug  susceptibility  results  show  re- 
sistaiKe  to  any  of  the  first-lir>e  drugs  or  If  the 
patient  rerruuru  smear  positive  after  3 
rrxxrths. 

Initial  Phase:  Isoniazid,  rifampin,  pyra- 
ziruunide,  arxf  either  ethambutol  or  strepto¬ 
mycin  dally  for  2  weeks,  then  two  times 
weekly*  for  6  weeks. 

Continuation  Phase:  Isoniazid  artd  rifampin 
two  times  weekly*  for  16  weeks.  Consult  a 
TB  medical  expert  M  drug  susceptiblitty  re¬ 
sults  show  resistance  to  any  of  the  lirst-iine 
dnjgs  or  if  the  patient  remains  smear  posi¬ 
tive  after  3  months. 

Treat  with  directly  observed  therapy  3  times/ 
weekly*  with  Isoniazid,  rifanipin,  pyra- 
zinamide,  and  ethambutol  or  streptornydn 
for  6  months.  The  strongest  evidence  from 
clinical  trials  is  for  the  effectivertess  of  an 
four  dnigs  administered  for  the  fuH  six 
months.  There  is  weaker  evidence  that 
streptomycin  can  be  dfocontinued  after  four 
months  if  the  isoiate  is  susceptible  to  all 
drugs.  The  evidence  for  stopping  pyra- 
zinamide  before  the  end  of  six  months  is 
equivocal  for  the  three-timesAveekly  regi¬ 
men  and  there  is  no  evidence  on  the  effec- 
tlveness  of  this  regimen  with  ethambutol  for 
less  than  the  fuH  six  months.  Consult  a  TB 
medical  axpert  if  drug  susceptibility  results 
show  resistance  to  any  of  the  first-line 
dmgs  or  H  the  patient  remains  smear  posi¬ 
tive  after  3  months. 

*  All  regimens  given  two-times/weekly  or  three-times/weekly  should  be  admMstered  by  directly  observed  therapy. 


Table  S2-3.— Dosage  Recommendations  for  the  Initial  Treatment  of  TB  Among  Children*  and  Adults 


Drugs 

Dosage 

Ddly  dose 

Two-timesAveekly  dose 

Three-tf  mes/weekly  dose 

Children* 

/Kdults 

CNIdren* 

Adults 

Children 

Adults 

Isorriazid . 

Rifampin . 

Pyrazinamide  . 

Ethambutol . 

Streptomycin . 

10-20  mg/kg 
Max  300  mg 
10-20  mg/kg 
Max  600  mg 
15-30  mg/kg 
Max  2  gm  .... 
15-25  mg/kg 
Max  2.5  gm  . 
20-40  mg/kg 
Max  1  gm  .... 

5  mg/kg  . 

Mew  300  mg 
10  mg/kg  ..... 
Mew  600  mg 
15-30  mg/kg 
Mew2gm  .... 
15-25  mg/kg 
Max  2.5  gm  . 
15  mg/kg  ..... 

20-40  mg/kg 
Max  900  mg 
10-20  mg/kg 
Mew  600  mg 
50-70  mgAg 
Mew  4  gm  .... 
50  mg/kg  _ 

20-40  mg/kg 
Max  1.5  gm  . 

15  mg/kg  ..... 
Max  900  mg 
10  mg/kg  ..... 
Mew  600  mg 
50-70  mg/kg 
Mew  4  gm  .... 
50mg/i^  ..... 

20-40  mg/kg 
Max  1.5  gm  . 

20-40  mg/kg 
Mew  900  mg 
10-20  mg/kg 
Max  600  mg 
50-70  mg/kg 
Mew3gm  .... 
25-30  mg/kg 

20-40  mg^g 
Max  1  gm  .... 

15  mg/kg 

Mew  900  mg 
10  mg/kg 

Max  600  mg 
50-70  mg/kg 
Mew3  gm 
25-30  mg/kg 

20-40  mg/kg 
Mew  1  gm 

Max  1  gm  .... 

*12  years  of  age  or  under. 


Supplement  3 — ^Engineering  Controls 
I.  Introduction 

This  supplement  provides 
information  on  the  .use  of  ventilation 
(Section  II)  and  ultraviolet  germicidal 
irradiation  (UVGI)  (Section  III)  for 
prevention  of  transmission  of  TB  in 
health-care  facilities.  The  information 
provided  is  designed  to  orient  staff  in 
the  health-care  facility,  including  HCWs 
with  clinical  responsibilities  and 
infection  control,  administrative, 
occupational  health  and  facility 
maintenance  sta^,  to  issues  related  to 
engineering  controls,  and  how 
engineering  controls  can  be  evaluated  as 
part  of  an  assessment  of  the  institutional 
control  program.  The  sections  cannot  be 
used  in  place  of  consultation  with 
experts  who  can  assume  responsibility 
for  advising  on  selection,  installation 
and  maintenance  of  equipment. 

Engineering  control  issues  include  (1) 
local  exhaust  ventilation  (source  control 
method),  (2)  general  ventilation  to 


decrease  contamination  of  air  and 
control  direction  of  air  flow,  and  (3)  air 
cleaning.  Issues  discussed  under  general 
ventilation  include  (a)  dilution  and 
removal  of  contaminants,  (b)  room  air 
flow  patterns,  (c)  facility  air  flow 
direction,  (d)  room  negative  pressure, 
and  (e)  TB  isolation  rooms.  Air 
disinfection  can  be  accomplished  by 
UVGI  or  by  filtration  of  air,  such  as 
through  high-efficiency  particulate  air 
(HEP A)  filters. 

J7.  Ventilation 

Ventilation  systems  for  health-care 
facilities  should  be  designed,  and 
modified  when  necessary,  by  ventilation 
engineers  in  collaboration  with 
infection  control  and  occupational 
health  stafi.  Information  for  designing 
and  operating  ventilation  systems  can 
be  found  in  the  ASHRAE,  AIA,  and 
ACGIH  recommendations  (41 — 
ASHRAE1991. 42— AIA1993. 42—1993, 
ACGIH  86— 1992e). 


As  part  of  the  TB  control  plan,  health¬ 
care  facility  personnel  should  determine 
the  nvimber  of  TB  isolation  rooms, 
treatment  rooms,  and  local  exhaust 
devices  (for  cough-indudng  procedures) 
needed.  Locations  of  these  rooms  and 
devices  will  be  dependent  upon  where 
ventilation  conditions  recommended  in 
this  document  can  be  achieved. 
Grouping  TB  isolation  rooms  together  in 
one  area  of  the  facility  may  facilitate 
care  of  TB  patients  and  installation  and 
maintenance  of  optimal  engineering 
(particularly  ventilation)  strategies,  and 
Truces  the  possibility  of  transmission 
of  TB  to  other  patients. 

Periodic  evaliiations  of  the  ventilation 
system  should  be  performed,  that 
include  the  number  of  TB  isolation 
rooms,  treatment  rooms,  local  exhaust 
devices,  and  regular  maintenance  and 
monitoring  of  ^e  local  and  general 
exhaust  systems  and  HEPA  filter 
systems,  if  used. 
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A.  Local  Exhaust  Ventilation 

Purpose:  To  capture  airborne 
contaminants  at  or  near  their  source 
(source  control  method)  and  remove 
them  without  exposing  persons  in  the 
area  (87 — ^Woodsl989). 

Source  control  techniques  can  prevent 
or  reduce  the  spread  of  infectious 
droplet  nuclei  into  the  general  air 
circulation.  These  techniques  are  called 
soim»  control  methods  b^use  they 
entrap  infectious  droplet  nuclei  as  they 
are  emitted  by  the  patient,  or  “source.” 
They  are  especially  important  during 
performance  of  m^ical  procedures 
likely  to  generate  aerosols  containing 
infectious  particles  or  during  infectious 
TB  patients’  active  coughing  or 
sneezing. 

Local  exhaust  is  the  preferred 
ventilation  technique.  Because  local 
ventilation  captiires  airborne 
contaminants  very  near  their  source, 
before  they  can  disperse,  it  is  often  the 
most  eflicient  way  to  contain 
contaminants.  Therefore,  it  should  be 
used  wherever  cough-inducing 
treatment  procediu^  permit.  There  are 
two  basic  types  of  local  exhaust 
techniques  that  use  hoods:  the  enclosing 
type,  in  which  the  hood  either  partially 
or  fully  encloses  the  infectious  source; 
and  the  exterior  type,  in  which  the 
infection  source  is  near  but  outside  the 
hood.  The  fully  enclosed  hood,  booth, 
or  tent  is  always  preferable  to  exterior 
types  because  of  superior  reliability. 
Descriptions  of  examples  of  both 
enclosing  and  exterior  devices  have 
been  published  (88 — ACGIHl992a,  89 — 
ACGIHl992b). 

1.  Enclosing  devices.  The  enclosing 
type  of  local  exhaust  ventilation 
includes  booths  for  sputum  induction  or 
administration  of  aerosolized 
medications  (e.g.,  aerosolized 
pentamidine]  (Figure  1),  and  tents  or 
hoods  made  of  vinyl  or  other  materials 
used  to  enclose  and  isolate  a  patient. 

Booths  or  tents  used  for  cough- 
inducing  treatments  should  be  equipped 
with  exhaust  fans  that  have  sufficient 
air  flow  capacity  to  remove  nearly  100 
percent  of  airborne  particles  during  the 
time  interval  between  the  departure  of 
one  patient  and  the  arrival  of  the  next. 
The  time  required  for  removing  a  given 
percentage  of  airborne  particles  from  an 
enclosed  space  depends  on  several 
factors.  These  include  the  number  of  air 
changes  per  hour,  which  is  determined 
by  the  number  of  cubic  feet  of  air  in  the 
room  or  booth,  the  rate  at  which  air  is 
entering  the  room  or  booth  at  the  intake 
source,  the  location  of  the  ventilation 
inlet  and  outlet,  and  the  physical 
configuration  of  the  room  or  booth 
(Table  S3-1). 


The  exhaust  fan  should  be  located  oii 
the  discharge  side  of  the  HEPA  filter  at 
the  booth  discharge.  This  will  maintain 
negative  pressure  in  the  booth  with 
respect  to  adjacent  areas,  so  that  air  will 
flow  into  the  booth  through  all  openings 
and  minimize  the  possibility  that 
infectious  droplet  nuclei  in  the  booth 
will  escape  and  move  into  adjacent 
rooms  or  hallways  (Supplement 
3.n.B.4). 

2.  Exterior  devices.  An  exterior  hood 
is  a  hood  very  near  to,  but  not  enclosing, 
the  infectious  source.  Air  flow  produced 
by  these  devices  should  be  sufficient  to 
prevent  cross-currents  of  air  near  a 
patients  face  from  causing  escape  of 
droplet  nuclei.  The  device  may  need  to 
attain  an  air  velocity  of  at  least  200  feet 
per  minute  at  the  patient’s  breathing 
zone  into  the  hood  to  be  efiective, 
though  little  data  are  available  about 
this.  The  patient  should  face  directly 
into  the  hood  opening  so  that  any 
coughing  or  sneezing  will  be  directed 
into  the  hood.  If  the  patient  does  not 
face  directly  into  the  hood  opening, 
droplet  nuclei  may  escape  into  the 
room. 

3.  Discharge  from  booths,  tents,  and 
hoods.  'The  air  fit>m  booths,  tents,  and 
hoods  should  be  exhausted  directly  to 
the  outside  of  the  building,  away  ^m 
air-intake  vents,  people,  and  animals,  in 
accordance  with  federal,  state,  and  local 
regulations  concerning  environmental 
discharges.  Exhaust  ducts  should  not  be 
located  near  areas  that  may  be 
populated  (e.g.,  sidewalks  or  windows 
that  may  be  opened).  Ventilation  system 
exhaust  discharges  and  inlets  should  be 
designed  to  prevent  re-entry  of  exhaust 
air.  Wind  blowing  over  a  building 
creates  a  highly  turbulent  recirculation 
zone,  which  can  cause  reentry  of  the 
exhaust  into  the  building  (Figure  2). 
Exhaust  flow  should  be  discharged 
above  this  zone.  Design  guidelines  for 
proper  placement  can  be  foiind  in  the 
1989  ASHRAE  Fundamentals  Handbook 
(90 — ^ASHRAEl989b).  As  an  additional 
safety  measure,  air  may  be  discharged  to 
the  outside  through  HEPA  filters  to 
preclude  reentry  of  air  containing 
infectious  droplet  nuclei  into  the 
ventilation  supply.  This  is  especially 
desirable  if  the  e^ffiaust  discharge 
cannot  be  extended  to  the  roof. 

If  direct  exhaust  to  the  outside  is 
impossible,  air  from  booths,  tents,  and 
hoods  should  only  be  exhausted  within 
the  facility  throu^  a  properly  designed, 
installed,  and  maintained  HEPA  filter. 
Most  local  exhaust  devices  are  fitted 
with  HEPA  filters,  and  additional  HEPA 
filtration  is  not  needed  if  already  a  part 
of  the  device  design. 


B.  General  Ventilation 

1.  Dilution  and  removal.  Purpose:  To 
reduce  the  concentration  of 
contaminants  in  the  air. 

General  ventilation  maintains  air 
quality  by  two  processes,  dilution  and 
removal  of  airborne  contaminants. 
Dilution  reduces  the  concentration  of 
contaminants  in  a  room  by  supplying  air 
that  does  not  contain  those 
contaminants.  The  supply  air  mixes 
with  and  then  displaces  some  of  the 
contaminated  room  air.  which  is 
subsequently  removed  firom  the  room  by 
the  exhaust  system.  This  process 
reduces  the  concentration  of  droplet 
nuclei  in  the  room  air  and  possibly  the 
risk  of  TB  transmission. 

a.  Systems.  General  ventilation  can  be 
achieved  using  two  types  of  systems; 
“single  pass”  or  “recirculating” 
systems.  In  a  single  pass  system,  100% 
of  the  room  air  is  exhausted  to  the 
outside.  The  supply  air  is  air  from 
outside  that  has  undergone  appropriate 
heating  and  cooling  or  is  from  a  central 
system  supplying  a  number  of  areas. 
After  passing  through  a  room  or  area,  air 
is  exhausted  directly  to  the  outside.  The 
single  pass  system  is  the  preferred 
choice  in  areas  where  infectious 
airborne  droplet  nuclei  are  known  to  be 
present  (e.g.,  isolation  or  treatment 
rooms).  In  a  recirculating  system,  only 

a  small  portion  of  the  total  room  or  area 
exhaust  is  discharged  to  the  outside. 
This  volume  of  exhaust  air  is  then 
replaced  with  fresh  outside  air.  The 
resulting  mixture  is  then  recirculated  to 
the  rooms  or  areas  serviced  by  the 
system.  Recirculating  systems  can  be 
used  for  general  areas  such  as  waiting  or 
emergency  rooms. 

b.  Ventilation  rates.  Recommended 
general  ventilation  rates  for  health-care 
facilities  are  usually  expressed  in  air 
changes  per  hovir  (ACH).  The  number  of 
ACH  is  the  ratio  of  the  ventilation  rate 
(voliime  of  air  entering  the  room  per 
hour)  to  the  room  volume  and  is  equal 
to  the  exhaust  airflow,  Q  (cubic  feet  per 
minute)  divided  by  the  room  volume,  V 
(cubic  feet)  times  60  (ACH=Q/Vx60). 
However,  the  air  will  not  usually  be 
changed  the  indicated  number  of  times^ 
per  hour,  as  the  air  flow  patterns  in  the 
room  may  not  permit  complete  mixing 
of  the  supply  and  room  air  in  all  parts 
of  the  room.  This  results  in  an 
“effective”  air  flow  rate  in  which  the 
supplied  air  flow  may  be  less  than 
required  for  proper  ventilation.  A 
“mixing  factor”  is  required  to  account 
for  this  (45 — Galsonl968,  91 — 
ACGIHl992c).  The  factor  can  vary  from 
1  for  perfect  mixing  to  10  for  poor 
mixing.  The  factor  is  applied  as  a 
multiplier  to  determine  the  actual 
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supply  air  flow  (e.g..  ACH 
recommended  times  mixing  factor 
equals  actual  required  supply  ACH).  It 
is  important  that  the  room  supply  and 
exhaust  be  designed  to  achieve  the 
lowest  mixing  factor  possible.  The 
mixing  factor  may  be  estimated  by  an 
experienced  ventilation  engineer  but  is 
most  accurately  determined 
experimentally  for  each  space 
configuration.  A  qualitative  measure  of 
mixing  can  be  determined  by  releasing 
smoke  from  smoke  tubes  at  a  number  of 
locations  in  the  room  and  observing 
movement  of  the  smoke.  Movement  in 
all  areas  will  indicate  good  mixing. 
Stagnation  in  some  areas  is  indicative  of 
poor  mixing  necessitating  movement  of 
the  supply  and  exhaust  openings  or 
redirection  of  the  supply  air. 

The  American  Somety  of  Heating. 
Refrigerating  and  Air  Conditioning 
Engineers  (ASHRAE)  (41 — 
ASHRAE1991),  the  American  Institute 
of  Architects  (AlA)  (42 — ^AIA1993).  and 
the  federal  Health  Resources  and 
Services  Administration  (92 — 
HRSA1964)  recommend  a  minimum  of 
6  ACH  for  isolation  and  treatment  rooms 
based  on  comfort  and  odor  control 
considerations.  The  eflicacy  of  this  or 
any  other  level  of  air  flow  in  reducing 
transmission  of  airborne  pathogens  has 
not  been  evaluated.  Some  reports 
suggest  that  ventilation  rates 
substantially  higher  than  6  ACH 
produce  a  greater  reduction  in  the 
concentration  of  bacteria  in  a  room 
(44— Rileyl961. 45— Celsonl968.  46— 
Kethleyl963).  However,  accurate 
quantitation  of  decreases  in  risk  that 
would  result  frt>m  speciflc  increases  in 
general  ventilation  levels  from  6  ACH  to 
substantially  higher  values  is  not 
possible.  Under  some  experimental 
conditions,  increasing  ACH  to  37 
yielded  substantial  r^uctions  in 
concentration  of  ntm-mycobacterial  test 
organisms;  further  increases  up  to  60 
A^  continued  to  be  associate  with 
reductions  in  concentrations  of  test 
organisms,  but  these  reductions  were 
more  modest  (44 — Rileyl961. 45 — 
Galsonl968, 46— Kethleyl963).  It  is 
unclear  if  these  data  can  be  extrapolated 
to  TB  control.  However,  ventilation  air 
flows  substantially  >6  ACH  would  be 
expected  to  result  in  greater  dilution  of 
droplet  nuclei.  Therefore,  it  is 
recommended  that  health-care  facilities 
be  designed  to  achieve  the  best  possible 
ventilation  air  flows. 

Achievement  of  specific  air  flows  will 
involve  decisions  both  in  ventilation 
system  construction  and  operation  (e.g., 
energy  requirements  to  move  and  to 
heat  or  cool  the  air).  Feasibility  also  will 
vary  with  respect  to  new  construction  or 
retrofit  of  existing  facilities.  The 


expense  and  effort  to  achieve  specific 
higher  air  flow  rates  for  new 
construction  may  not  be  unreasonable. 
However,  retrofitting  of  an  existing 
facility  to  achieve  similar  air  flow  rates 
may  bie  mcne  difficult. 

2.  Room  air  flow  patterns.  Purpose:  To 
prevent  stagnation  or  “short  circuiting” 
of  air  and  to  provide  optimum  air  flow 
patterns. 

General  ventilation  systems  should  be 
designed  to  (1)  prevent  stagnation  of  the 
air  and  (2)  prevent  “short  circuiting”  of 
the  supply  to  the  exhaust  (i.e.,  passage 
of  air  directly  from  air  intake  to  the  air 
exhaust).  The  supply  and  exhaust 
locations  should  first  direct  the  clean  air 
to  areas  where  HCWs  are  likely  to  woric, 
across  the  infectious  source,  and  then, 
to  the  exhaust,  so  that  the  HCW  is  not 
positioned  between  the  infectious 
source  and  the  exhaust  location.  This 
may  not  always  be  possible  but  should 
be  attempted  to  the  fullest  extent 
feasible.  One  way  to  accomplish  this  is 
to  supply  air  at  one  end  of  a  room  and 
exhaust  it  frcm  the  opposite  end. 

Another  method  is  to  supply  air  near 
the  ceiling  and  exhaust  it  near  the  floor 
(most  eflective  when  the  supply  air  is 
cooler  than  the  room  air)  (Figure  3). 
However,  air  flow  patterns  are  aflected 
by  large  air  temperature  diflerentials, 
the  precise  location  of  the  supply  and 
exhausts,  the  location  of  furniture, 
movement  of  HCWs  and  patients,  and 
the  physical  configuration  of  the  space. 
Air  flow  patterns  can  be  visualized 
using  smoke  tubes  to  observe  air  flow 
directions. 

3.  Facility  air  flow  direction.  Purpose: 
To  contain  contaminated  air  in  locaUzed 
areas  and  prevent  spread  to 
uncontaminated  areas. 

The  general  ventilation  system  should 
be  designed  and  balanced  to  provide  air 
flow  patterns  from  more  clean  to  less 
clean  (or  less-contaminated  to  more- 
contaminated)  areas,  such  as  from 
hallways  to  treatment  rooms  or 
corridors  to  patient  rooms  (41 — 
ASHRAE1991, 42— AIA1993).  Examples 
include  the  emergency  room  area,  or 
patient  TB  isolaticm  rooms,  where  air 
should  flow  inward  to  assure  prevention 
of  spread  of  contaminants  to  other  areas. 
Some  special  treatment  rooms  where 
operative  and  invasive  procedures  are 
performed  have  air  flow  from  room  to 
hallway  to  provide  cleaner  air  during 
these  procedures.  Cough-inducing  or 
aerosol-generating  procedures  (e.g., 
bronchoscopy,  irrigation  of  tuberculous 
abscesses)  should  not  be  performed  in 
these  rooms  on  patients  who  may  have 
infectious  TB. 

The  direction  of  air  flow  is  controlled 
by  creating  a  lower  (negative)  pressure 
in  the  area  into  which  flow  is  desired. 


Negative  pressure  is  attained  by 
exhausting  air  frt>m  the  area  at  a  higher 
rate  than  it  is  being  supplied  (negative 
is  defined  relative  to  the  area  from 
which  air  is  to  flow).  The  level  of 
negative  pressure  necessary  to  achieve 
the  desir^  air  flow  will  depend  on  the 
physical  configuration  of  the  ventilation 
system  and  area,  iiK:luding  the  air  flow 
path  and  flow  openings,  and  should  be 
determined  by  an  experienced 
ventilation  engineer  cm  a  case-by-c:ase 
basis. 

4.  Room  negative  pressure.  Purpose: 

To  prevent  airimme  contaminants 
escaping  from  a  rcmm. 

In  orcler  for  air  to  flow  from  one  area 
to  another,  there  must  be  a  diflerence  in 
the  air  pressure  between  the  two  areas. 
Air  will  flow  from  the  higher  pressure 
to  lower  pressure  area.  The  lower 
pressure  area  is  at  “negative  pressure” 
relative  to  the  higher  pressure  area. 

a.  Pressure  differential.  The  pressure 
difference  necessary  to  achieve  and 
maintain  negative  pressure  in  a  room  is 
very  small  and  may  be  difficult  to 
measure  acxurately.  Negative  pressure 
can  be  achieved  by  balancing  the  room 
supply  and  exhaust  flows  to  set  the 
exhaust  flow  to  a  value  10%  (but  no  less 
than  50  cubic  feet  per  minute  (cfrnl) 
greater  than  the  supply. 

The  level  of  negative  pressure 
achieved  will  depend  on  the  physical 
configuration  of  the  area,  including  the 
air  flow  path  and  flow  openings.  A 
pressure  differential  of  0.001  inch  of 
water  and  an  inward  air  velocnty  of  100 
feet  per  minute  (fpm)  are  minimum 
acceptable  levels. 

N^ative  pressure  in  a  room  cun  be 
alter^  by  small  changes  in  the 
ventilation  system  operation,  or  by  the 
opening  and  closing  of  the  isolation 
room,  corridor  doors,  or  windows.  It  is, 
therefore,  essential  that  once  an 
operating  configuration  has  been 
established,  all  dcmrs  and  windows 
remain  appropriately  closed  in  both  the 
isolation  room  and  other  areas,  except 
when  needed  to  enter  or  leave  an  area. 

b.  Monitoring.  Pericxlic  checks  are 
required  by  use  of  smoke  tubes  or  by  use 
of  an  air  velocity  measuring  device  with 
smoke  tubes  to  assure  that  the  desired 
negative  pressure  rendition  is  present. 
Rooms  where  potentially  infectious  TB 
patients  are  hospitalizecl,  treated,  or 
receive  cough-inducing  treatments, 
should  be  cheched  fOT  negative  pressure 
on  a  daily  basis  when  in  use  by  means 
of  sme^ke  tubes  or  by  air  velocity 
measurement  devices.  If  smoke  tubes 
are  used,  a  minimum  air  velocnty-of  100 
fpm  into  the  room  should  be  verified 
periodically  (e.g.,  monthly  to  quarterly) 
by  use  of  an  air  velocity  measuring 
device  (e.g.,  a  thermoanemometer).  The 
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thermoanemometer  does  not  indicate 
direction  and  should  be  used  with  the 
smoke  tube  to  verify  air  flow  direction. 

To  check  a  room  for  negative  pressure 
with  a  smoke  tube,  the  smoke  tube 
should  be  placed  near  the  bottom  of  the 
door  (and  at  the  face  of  a  grille  or  other 
opening  if  so  equipped)  between  the 
room  and  the  corridor  and  a  small 
amount  of  smoke  produced  by 
squeezing  the  bulb  (Figure  4).  (The 
principal  opening  vrill  usually  be  at  the 
bottom  of  the  door.  However,  other 
areas,  such  as  the  top  and  sides  of  the 
door,  sliding  window,  etc.,  should  also 
be  checked).  The  smoke  will  travel  in 
the  direction  of  air  flow.  If  the  room  is 
under  negative  pressure,  the  smoke 
should  travel  into  the  room  imder  the 
door  or  through  the  grille  (e.g.,  from 
higher  to  lower  pressure).  If  not  under 
negative  pressure,  the  smoke  should  be 
blown  outward  or  stay  stationary.  The 
smoke  tube  should  be  held  parallel  to 
the  door  and  the  smoke  should  be 
issued  from  the  tube  slowly  to  assure 
that  the  velocity  of  the  smoke  from  the 
tube  does  not  overpower  the  air 
velocity.  This  test  is  to  be  done  with  the 
door  closed.  The  same  technique  can  be 
used  to  check  for  air  flow  between  areas 
or  for  observation  of  air  flow  patterns 
within  an  area.  Care  should  be  taken  not 
to  inhale  the  smoke,  because  it  is 
irritating  if  inhaled. 

Pressure-sensing  devices  also  can  be 
used  for  determination  of  negative 
pressure,  but  can  be  difficult  to  use 
correctly.  If  these  devices  are  used,  they 
should  sense  the  room  pressure  just 
inside  the  air  flow  path  into  the  room 
(e.g.,  at  the  bottom  of  the  door).  Unusual 
air  flow  patterns  within  the  room  can 
cause  pressure  variations.  It  is  possible 
that  negative  pressure  could  exist  at  the 
middle  of  a  door  with  positive  pressure 
at  the  bottom  of  the  door  (Figure  5).  A 
major  problem  with  the  use  of  pressure¬ 
sensing  devices  is  that  the  pressure 
differentials  used  to  achieve  negative 
pressure  are  very  small,  necessitating 
the  use  of  costly  and  sensitive 
mechanical  devices,  electronic  devices, 
or  pressure  gauges  to  assure  accurate 
measurements.  If  pressure-sensing 
devices  are  used,  periodic  verification 
by  use  of  smoke  tubes  is  required. 

5.  TB  Isolation  Booms.  Purpose:  To 
isolate  patients  with  known  or 
suspected  TB  in  rooms  designed  to 
prevent  the  escape  of  droplet  nuclei 
generated  by  infectious  TB  patients. 

An  important  application  of  negative 
pressure  in  TB  control  is  the  TB  patient 
isolation  room.  The  primary  purposes  of 
the  isolation  room  are  to  (1)  isolate 
patients  who  are  likely  to  have 
infectious  TB  from  other  people,  (2) 
prevent  escape  of  droplet  nuclei  from 


the  room,  thus  preventing  entry  of  M. 
tuberculosis  into  the  corridor  and  other 
areas  of  the  facility,  and  (3)  provide  an  ^ 
environment  that  will  allow  reduction 
of  the  concentration  of  droplet  nuclei 
through  various  engineering  controls 
(Supplement  S.B.B.S).  Rooms  used  for 
TB  isolation  should  be  single-patient 
rooms  with  negative  pressure  relative  to 
the  corridor  or  other  areas  connected  to 
the  room.  Doors  between  the  isolation 
room  and  other  areas  should  remain 
closed  except  for  entry  or  egress  and 
there  should  be  a  small  gap  of  to  Vi 
inch  at  the  bottom  of  the  door  to  provide 
an  air  flow  path.  Proi>er  use  of  negative 
pressure  will  prevent  the  contaminated 
room  air  from  escaping  from  the  room. 

a.  Alternate  methods  for  achieving 
negative  pressure.  An  anteroom  may  be 
used  to  reduce  escape  of  droplet  nuclei 
during  opening  and  closing  of  the 
isolation  room  door.  If  the  anteroom  has 
an  air  supply,  the  air  flow  to  the 
anteroom  should  be  set  equal  to  the 
difierence  between  the  room  supply  and 
exhaust  flows.  This  should  result  in 
pressure  positive  with  respect  to  the 
isolation  room  and  neutral  with  respect 
to  the  corridor.  If  the  anteroom  does  not 
have  an  air  supply,  it  is  still  useful,  and 
should  still  be  positive  with  respect  to 
the  room  and  negative  with  respect  to 
the  corridor.  Some  states  and  localities 
may  have  fire  codes  that  prohibit  the 
isolation  room  from  being  negative 
relative  to  the  corridor  to  prevent  entry 
of  smoke  into  the  room  in  case  of  fire. 

In  such  cases,  the  anteroom  should  be 
supplied  with  air  to  meike  it  slightly 
positive  to  both  the  isolation  room  and 
the  corridor. 

Where  the  existing  ventilation  system 
is  incapable  of  achieving  the  desii^ 
negative  pressure  due  to  the  lack  of  a 
ventilation  system  in  the  room  or  a 
system  which  cannot  provide  the  proper 
air  flow,  a  small  centrifugal  blower 
(exhaust  fan)  can  be  used  to  exhaust  air 
to  the  outside  either  through  the 
building,  or  through  a  window  or 
outside  wall.  This  approach  may  be 
used  as  an  interim  measure  to  achieve 
negative  pressure,  but  provides  no  fresh 
air  and  suboptimal  dilution. 

Another  approach  to  achieving  the 
required  pressiue  difference  is  to 
pressurize  the  corridor.  In  this 
approach,  the  corridor  general 
ventilation  system  is  balanced  to  create 
a  higher  pressure  in  the  corridor  than  in 
the  room.  The  type  of  balancing 
necessary  will  depend  on  the 
configuration  of  the  ventilation  system. 
Ideally,  the  corridor  air  supply  should 
be  increased  while  not  increasing  the 
corridor  exhaust  rate.  If  this  is  not 
possible,  the  exhaust  rate  should  be 
decreased  either  by  resetting 


appropriate  exhaust  dampers  or  by 
partially  blocking  exhaust  grilles  serving 
the  corridor  return.  (Caution  shovdd  be 
used,  as  the  exhaust  rate  could  be 
reduced  below  acceptable  levels.)  In 
some  instances,  the  corridor  exhaust 
may  be  located  out  of  the  corridor. 
Corridor  pressurization  can  be  achieved 
by  use  of  corridor  doors,  which  can  be 
closed.  This  approach  will  require  that 
all  settings  usra  to  achieve  the  pressure 
balance,  including  doors,  be 
maintained.  This  approach  may  not  be 
desirable  if  the  corridor  being 
pressurized  has  rooms  where  negative 
pressure  is  not  desired. 

In  rooms  with  recirculating 
ventilation  systems,  negative  pressure 
can  be  achieved  by  removing  the  room 
exhaust  from  the  system  retrim  and 
ducting  it  to  the  outside.  As  with  the 
methods  discussed  above,  caution 
should  be  exercised,  as  the  overall 
ventilation  system  balance  will  be 
afiected. 

Isolation  can  also  be  achieved  by  use 
of  negative-pressure  enclosures,  such  as 
tents  or  booths  (Section  A.1).  These  can 
be  used  to  provide  patient  isolation  in 
areas  such  as  emergency  rooms,  and 
medical  testing  areas,  and  to 
supplement  isolation  in  designated 
isolation  rooms. 

b.  Exhaust  from  TB  isolation  rooms. 
Air  discharged  from  TB  isolation  rooms 
should  follow  the  same 
recommendations  as  air  discharged  firom 
local  exhaust  devices  (i.e.,  booths,  tents, 
or  hoods  used  for  cough-inducing 
procedures)  (see  Section  II.A.3).  ^ution 
is  required  if  window  fans  are  used,  as 
excessive  negative  pressure  could  create 
backflow  finm  the  room  exhaust  system 
into  the  room. 

C  HEPA  Filtration 

Purpose:  To  remove  contaminants 
from  the  air. 

HEPA  filtration  can  be  used  as  a 
method  of  air  cleaning  that  supplements 
other  recommended  ventilation 
measures.  HEPA  filters,  which  remove 
at  least  99.97%  of  particles  0.3  microns 
in  diameter  (the  most  penetrating  size), 
have  been  shown  to  be  eflective  in 
reducing  the  concentration  of 
Aspergillus  spores  (which  are  in  the  size 
range  of  1.5-6  microns)  to  below 
measurable  levels  (93 — 

Sherertzl987,94 — Rhamel984,95 — 
Opall986).  The  ability  of  HEPA  filters  to 
remove  tubercle  bacilli  from  the  air  has 
not  been  studied,  but  M.  tuberculosis 
droplet  nuclei  probably  range  from  1-5 
microns  in  diameter,  about  the  same 
size  as  Aspergillus  spores.  Therefore, 
HEPA  filters  can  be  expected  to  remove 
infectious  droplet  nuclei.  HEPA  filters 
can  be  used  to  clean  air  before  it  is 
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recirculated  to  other  areas  of  a  facility,  ‘ 
recirculated  back  into  the  same  room,  or 
exhausted  to  the  outside. 

HEPA  filters  may  be  used  in  a  number 
of  ways  to  reduce  or  eliminate 
infectious  droplet  nuclei  from  room  air 
or  exhaust.  These  methods  include 
placement  of  HEPA  filters  (1)  in  exhaust 
ducts  to  remove  droplet  nuclei  from  air 
being  discharged  to  the  outside,  either 
directly  or  through  ventilation 
equipment;  (2)  in  exhaust  ducts 
discharging  air  from  booths  or 
enclosures  into  the  surrounding  room; 

(3)  in  ducts  discharging  room  air  into 
the  general  ventilation  system;  and  (4) 
in  ducts  for  individual  room  air 
recirculation  units.  Portable  HEPA 
filtration  units  are  available,  although 
the  effectiveness  of  such  units  has  not 
been  adequately  evaluated,  and  there  is 
likely  to  be  considerable  variation  in  the 
effectiveness  of  these  devices.  In  any 
application,  HEPA  filters  need  to  be 
carefully  installed  and  meticulously 
maintained  to  ensrire  adequate  function. 

1.  Recirculation  of  HEPA-filtered  air 
to  other  areas  of  a  facility.  When  it  is 
impossible  for  air  fix)m  TB  isolation 
rooms  and  local  exhaust  devices  (i.e., 
booths,  tents,  or  hoods  used  for  cough- 
inducing  procedures)  to  be  exhausted 
directly  outside,  it  is  necessary  for  the 
air  to  be  filtered  through  a  HEPA  filter 
before  recirculating  it  to  other  areas  of 
a  facility. 

2.  Recirculation  of  HEPA-filtered  air 
back  into  the  same  room.  R^irculation 
of  HEPA-filtered  air  in  a  room  can  be 
achieved  by  (1)  recirculation  of  air 
exhausted  from  the  room  into  a  duct, 
filtered  with  an  in-duct  HEPA  filter  and 
returned  to  the  room  (Figure  6)  or  (2)  in¬ 
room,  wall-mounted  or  portable  H^A 
filters. 

a.  Room  recirculation.  Individual 
room  recirculation  can  be  used  in  areas 
where  there  is  no  general  ventilation 
system,  where  the  system  is  incapable  of 
providing  adequate  air  flow,  or  where 
an  increase  in  dilution  is  desired 
without  affecting  the  fr«sh  air  supply  or 
negative  pressure  system  already  in 
place.  Air  is  exhausted  from  the  room 
into  a  duct,  filtered  through  a  HEPA 
filter,  and  returned  to  the  room  (Figure 
6).  This  technique  may  be  iised  to  add 
air  changes  in  areas  where  there  is  a 
recommended  minimum  and  it  is 
difiicult  to  meet  the  recommendation 
with  general  ventilation  alone.  It  will 
permit  higher  air  flow  rates  than  can  be 
normally  achieved  with  general 
ventilation,  since  the  air  does  not  have 
to  be  conditioned,  other  than  filtered. 

b.  In-room  (portable)  systems.  Both 
the  HEPA  filter  and  blower  can  be 
located  within  rooms,  and  can  be  either 
wall  moimted  or  portable.  Effectiveness 


is  dependent  upon  all  the  air  in  the 
room  circulating  through  the  HEPA 
filter,  which  can  be  difficult  to  achieve 
and  evaluate.  Efficacy  of  a  particular 
unit  may  vary  according  to  the 
configuration  of  the  room,  furniture, 
persons  in  the  room,  placement  of 
supply  and  exhaust  grilles,  and 
placement  of  the  unit.  Portable  HEPA 
units  have  been  used  to  reduce 
nosocomial  Aspergillus  infections  (94 — 
Rhamel984,  95 — Op>all986)  and  as  an 
interim  solution  for  retrofitting  old  areas 
of  hospitals.  Portable  HEPA  filtration 
units  may  be  considered  for  areas  where 
there  is  no  general  ventilation  system  or 
where  the  system  is  incapable  of 
providing  adequate  air  flow.  If  these 
units  are  used,  caution  should  be 
exercised  to  assure  that  they  can 
recirculate  all  or  nearly  all  of  the  room 
air  through  the  HEPA  filter.  Some 
commercially  available  units  are  not 
able  to  meet  this  requirement  due  to 
design  limitations  or  insufficient  air 
flow  capacity.  Portable  HEPA  filtration 
units  have  not  been  evaluated 
adequately  to  determine  their  role  in  TB 
infection  control  programs.  Therefore, 
these  units  should  not  substitute  for 
other,  more  established  measures, 
except  for  short-term  intervention  while 
other  engineering  controls  are  being 
implemented.  Some  of  these  imits 
employ  UVGI  for  disinfecting  air  after 
HEPA  filtration.  However,  there  are  no 
data  to  suggest  that,  once  air  is  passed 
through  a  HEPA  filter,  exposing  the 
filter^  air  to  UV  irradiation  will  further 
decrease  the  concentration  of 
contaminants. 

3.  Use  of  HEPA  filtration  when 
exhausting  air  to  the  outside.  Use  of 
HEPA  filters  to  clean  air  from  TB 
isolation  rooms  and  local  exhaust 
devices  (i.e.,  booths,  tents,  or  hoods 
used  for  cough-inducing  procedures) 
before  exhausting  to  the  outside  may  be 
employed  as  an  added  safety  measure, 
but  is  not  necessary.  It  should  be 
considered  where  there  is  any  chance 
that  the  exhaust  air  could  reenter  the 
system.  Discharge  from  local  exhaust 
devices  and  TB  isolation  rooms  should 
follow  recommendations  in  Section 
n.A.3  of  this  supplement. 

Heat  wheel  energy  recovery  vuiits  are 
sometimes  used  to  reduce  cost  of 
operating  ventilation  systems  (87 — 
Woodsl989).  If  they  are  used  with  the 
system,  a  H^A  filter  should  be  used. 

As  the  wheel  rotates,  energy  is 
transferred  into  (or  removed  from)  the 
supply  inlet  air  stream.  Because  of  the 
potential  for  leakage  across  seals 
separating  the  inlet  and  exhaust 
chambers  and  the  theoretical  possibility 
that  droplet  nuclei  could  be  impacted 
on  the  wheel  by  the  exhaust  air  and 


subsequently  stripped  off  into  the 
supply  air,  the  H^A  filter  should  be 
upstream  from  the  heat  wheel. 

4.  Installation,  maintenance,  and 
monitoring.  Proper  installation,  testing, 
and  meticulous  maintenance  are  critical 
if  a  HEPA  filter  system  is  used  (96 — 
Woodsl988).  This  is  especially  true  for 
HEPA  filter  systems  us^  to  recirculate 
air  to  other  parts  of  a  facility:  improper 
design,  installation,  or  maintenance 
could  permit  infectious  particles  to 
circumvent  filtration  and  escape  into 
the  ventilation  system  (41 — 
ASHRAE1991).  The  filters  are  to  be 
installed  to  prevent  leakage  between 
filter  segments  and  between  the  filter 
bed  and  its  frame.  A  regular  scheduled 
maintenance  program  is  required  to 
monitor  the  HEPA  filter  for  possible 
leakage  and  for  filter  loading.  A 
quantitative  leakage  and  filter 
performance  test  using  the  dioctal 
phthalate  (DOP)  penetration  test  (97 — 
ASHRAEl992a)  should  be  performed  at 
the  initial  installation  and  whenever  the 
filter  is  changed  or  moved.  The  test 
should  be  rep>eated  every  six  months  for 
filters  in  systems  exhausting  air  finm 
areas  where  air  is  likely  to  be 
contaminated  with  M.  tuberculosis, 
such  as  isolation  rooms,  and  every  six 
months  frem  general  areas. 

A  manometOT  or  other  pressure¬ 
sensing  device  should  be  installed  in 
the  filter  system  to  provide  an  accurate 
means  of  objectively  determining  the 
need  for  filter  replacement.  Pressure 
drop  characteristics  of  the  filter  are 
supplied  by  the  manufacturer. 
Installation  should  allow  for 
maintenance  without  contaminating  the 
delivery  system  or  the  area  served.  The 
“bag  in,  bag  out”  method  used  for 
changing  filters  in  systems  containing 
carcinogens  (or  a  similar  system)  should 
be  used  (98-^RNLl979).  Because  of 
the  potential  risk  of  infection  to  staff 
who  perform  this  maintenance,  it 
should  be  performed  only  by  personnel 
who  are  adequately  trained.  Appropriate 
respiratory  protection  is  to  be  worn 
during  maintenance  and  testing.  In 
addition,  filter  housing  and  ducts 
leading  to  the  housing  should  be  clearly 
marked  “Contaminate  Air"  (or  a 
similar  warning).  When  a  HEPA  filter  is 
used,  one  or  more  lower  efficiency 
disposable  prefilters  installed  up-stream 
will  extend  the  useful  life  of  the  HEPA 
filter.  The  life  of  a  HEPA  filter  can  be 
increased  25  percent  with  a  disposable 
filter.  If  the  disposable  filter  is  followed 
by  a  90  percent  extended  surface  filter, 
the  life  of  the  HEPA  filter  can  be 
extended  nearly  900  percent  (99 — 
ACGIHl992d).  These  prefilters  should 
be  handled  and  disposed  of  in  the  same 
manner  as  the  HEPA  filter. 
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Table  S3-1.~Air  Changes  Per 
Hour  and  Time  in  Minutes  Re¬ 
quired  FOR  Removal  Efficiencies 
OF  90%,  99%,  OR  99.9%  OF 
Airborne  Contaminants 

[This  table  is  prepared  according  to  the 
fonnula*  ti-On  (C2/C|)/(Q/V))  •  60,  which 
is  an  adaptation  of  the  formula  for  the 
rate  of  purging  airt>orr>e  contaminants 
(100 — Mutchler1973)  with  ti»0,  and  CJ 
Ci»1  -  (removal  efficiency/100)-] 


Air 

changes 
per  hour 

Minutes  required  for  a  removal  ef¬ 
ficiency  of 

90% 

99% 

99.9% 

1  . 

138 

276 

414 

2  . 

69 

138 

207 

3 . 

46 

92 

138 

4 . 

35 

69 

104 

5 . 

28 

55 

83 

6 . . 

23 

46 

69 

7 . 

20 

39 

59 

8 . 

17 

35 

52 

9 . 

15 

31 

46 

10 . 

14 

28 

41 

11  . 

13 

25 

38 

12 . 

12 

23 

35 

13  . 

11 

21 

32 

14  . 

10 

20 

30 

Table  S3-1.— Air  Changes  Per  I 
Hour  and  Time  in  Minutes  Re¬ 
quired  FOR  Removal  Efficiencies 
OF  90%,  99%,  OR  99.9%  OF 
Airborne  -  Contaminants— Contin¬ 
ued 

[This  table  is  prepared  according  to  the 
formula*  t,-(ln  (6jC^)l(QN))  •  60.  which 
is  an  ada|>tation  of  the  formula  for  the 
rate  of  purging  airborne  contaminants 
MOO — Mutchler1973)  with  ti«0,  and  CJ 
Ci»1  -  (removal  efficiency/1 00).] 


Air 

changes 
per  hour 

Minutes  required  for  a  removal  ef¬ 
ficiency  of 

90% 

99% 

99.9% 

15 . 

9 

18 

28 

16 . 

9 

17 

26 

17 . 

8 

16 

24 

18 . 

8 

15 

23 

19 . 

7 

15 

22 

20 . 

7 

14 

21 

25  . 

6 

11 

17 

30  . 

5 

9 

14 

35  . 

4 

8 

12 

40  . 

3 

7 

10 

45  . 

3 

6 

9 

50  . 

3 

6 

8 

ti-initial  time  point  t2-time  (mirKiteF) 
required  for  renxjvai  efficiency  Ci-initial 
coTK^ntration  of  contaminants  C2-final 
corx:entration  of  contaminants  Q«air  flow  rate 
(cubic  feet  per  hoiw^)  V>room  volume  (cubic 
feet)  Q/V-air  changes  per  hour 
The  times  given  assume  perfect  mixing  of 
the  air  within  the  space  (i.e.,  mixing  factor  « 
1).  However,  perfect  mixirig  normally  does  rx>t 
occur,  and  the  mixing  factor  could  be  as  hi^ 
as  10  if  air  distri^ion  is  very  poor.  (A 
discussion  of  mixing  is  provided  in  reference 
Industrial  Ver\tilation:  A  Mamjal  of 
Recommended  Practice  (151 — NIOSH1987). 
The  required  time  is  determined  by  muttiplying 
the  ap^opriate  time  from  the  table  by  the 
mixing  factor  determined  for  the  booth  or 
room.  The  factor  and  required  time  should  be 
included  by  the  msimjfacturer  of  the  booth  or 
enclosure  as  part  of  the  operating  instructions 
for  the  enclosure,  and  these  irtstructions 
should  be  followed. 


Where: 
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Figure  S3-1.  Enclosing  booth  designed  to  sweep  air  past  patient  and  entrap  infectious  droplet  nuclei  at  high-efficiency 
particulate  air  (HEPA)  filter.  Short  circuiting  of  air  from  supply  to  exhaust  is  prevented  by  structure  on  which  patient  sits 
ar)d  wall  on  which  patient  rests  back. 


Figure  S3-2.  Recirculation  zone,  variable  in  height,  created  by  wind  blowing  over  a  building.  Air  should  be  exhausted 
above  this  zone  to  prevent  re-entrainment. 
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Figure  S^.  Room  air  flow  patterns  accomplished  by  supplying  air  at  opposite  sides  of  the  room  from  the  exhaust  and 
by  supplying  air  at  the  ceiling  and  exhausting  it  near  the  floor.  Such  systems  can  be  used  to  achieve  optimum  air  flow 
patterns. 


Figure  S3-4.  Smoke  tube  testing  to  determine  direction  of  air  flow.  Smoke  flowing  into  the  room  IrKficates  the  room  is 
at  negative  pressure  relative  to  the  corridor.  Smoke  flowing  out  of  the  room  indicates  the  room  is  at  positive  pressure 
relative  to  the  corridor.  Anemometer,  if  used,  is  placed  with  sensor  in  the  air  flow  path  at  bottom  of  door. 
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Figure  S^-6.  Cross-section  of  a  room  showing  negative  pressure  measurement  location.  Certain  air  flow  patterns  may  cause 
pressure  at  location  1  to  differ  from  location  2.  Negative  pressure  indicator  should  be  used  at  location  2  for  correct  measurement 
of  negative  pressure. 


10*  BLEED  TO  OUTS  I DE 
FOR  NEGAT I VE  PRESSURE 


Figure  S3-6.  Individual  room  recirculation  system  using  a  HEPA  filter  within  an  air  duct.  Such  a  system  can  be  used 
to  increase  the  room  ventilation  rate. 
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HI.  Ultraviolet  Germicidal  Irradiation 

Re.-.earch  has  demonstrated  that 
Ultraviolet  germicidal  irradiation  (UVGI) 
is  effective  in  killing  tubercle  bacilli 
under  experimental  conditions. 
Experimental  data  showed  that  guinea 
pigs  were  completely  protected  from 
becoming  infected  with  TB  after 
exposure  to  air  from  infectious  TB 
patients  after  the  air  had  been  treated 
with  UVGI  (101— Rileyl957,  59— 
Rileyl962. 102— Rileyl989, 103— 
Rileyl988, 104 — Steadl989).  Other 
studies  cite  efrectiveness  of  UVGI  in 
reducing  transmission  of  other 
infections  in  hospitals  (105 — 
McLeanl961),  militeury  housing  (106 — 
Willmonl948),  and  classrooms  (107 — 
Wellsl942, 108— Wellsl950. 109— 
Perkinsl947).  On  the  basis  of  these 
findings,  other  studies  (110 — Luriel964, 
111— Collinsl971, 112— Davidl971, 

113 — ^Davidl973, 114 — Rileyl976),  and 
the  experience  of  TB  clinicians  and 
mycobacteriologists  during  the  past  2-3 
decades,  the  use  of  UVGI  has  b^n 
recommended  as  a  supplement  to  other 
TB  infection  control  measures  in 
settings  where  the  need  for  killing  of 
tubercle  bacilli  is  greatest  (115 — ^ATS/ 
CDC1983, 1— CDC1982,  4— ATS/  ^ 
CDC1990, 116— NTRDA1969, 117— 
CDC1971, 118— Schieffelbeinl988, 

119— CDCl989c). 

UV  radiation  is  defined  as  that 
portion  of  the  electromagnetic  spectrum 
described  by  wavelengths  from  100  to 
400  nm.  For  convenience  of 
classification,  the  ultraviolet  spectrum 
has  been  separated  into  three  difierent 
wavelength  bands.  These  bands  are  UV- 
A  (long  wavelengths:  320—400  nm),  UV- 
B  (midrange  wavelengths:  290-320  nm), 
and  UV-C  (short  wavelengths:  100-290 
nm)  (120 — CIE1987).  Commercially 
available  UV  lamps  used  for  germicidal 
purposes  are  low-pressure  mercury 
vapor  lamps  (121 — Nagyl964)  that  emit 
raiant  energy  in  the  UV-C  range, 
predominantly  at  a  wavelength  of  253.7 
nm  (122— IES1966). 

A.  Applications 

UVGI  can  be  used  as  a  method  of  air 
disinfection  that  supplements  other 
engineering  controls.  Two  systems  of 
UVGI  can  be  utilized:  duct  irradiation 
and  upper  room  air  irradiation. 

1.  Ductirradiation.  In  duct  irradiation 
systems,  the  UV  lamps  are  placed  inside 
ducts  that  remove  air  from  rooms,  for 
the  purpose  of  disinfecting  the  air  before 
it  is  recirculated.  When  UVGI  duct 
systems  are  properly  designed, 
installed,  and  maintained,  high  levels  of 
UV  radiation  may  be  produced  in  the 
ductwork  with  no  potential  for  human 


exposure,  except  during  maintenance 
operations. 

Duct  irradiation  may  be  used: 

a.  For  isolation  and  treatment  rooms 
to  recirculate  air  from  the  room,  through 
a  duct  containing  UV  lamps,  back  into 
the  room.  This  recirculation  method  can 
increase  the  overall  room  air  flow  but 
does  not  increase  the  supply  of  firesh 
(outside)  air  to  the  room. 

b.  For  other  patient  rooms,  waiting 
rooms,  emergency  rooms,  and  other 
general-use  areas  of  a  facility  where 
there  may  be  unrecognized  TB  patients, 
to  recirculate  air  back  into  the  room. 

Duct  irradiation  systems  are 
dependent  on  air  flow  patterns  within  a 
room  that  ensure  that  all  or  nearly  all  of 
the  room  air  circulates  through  the  duct. 

2.  Upper  room  air  irradiation.  In 
upper  room  air  irradiation,  UVGI  lamps 
are  suspended  fix)m  ceilings  or  moimted 
on  walls.  The  bottom  of  the  lamp  is 
shielded  so  that  the  radiation  is  directed 
upwards  but  not  downwards.  Thus,  the 
purpose  is  to  disinfect  air  in  the  upper 
part  of  the  room,  while  minimizing 
exposure  to  persons  in  the  lower  part  of 
the  room.  The  system  depends  on  air 
mixing  to  bring  irradiated  air  from  the 
upper  to  the  lower  part,  and  non- 
irradiated  air  from  the  lower  to  the 
upper  part.  The  irradiated  air  space  is 
much  larger  than  in  a  duct  system. 

Some  studies  have  demonstrated 
efficacy  of  UV  under  conditions  where 
air  mixing  was  mainly  by  convection; 
one  in  which  BCG  was  atomized  in  a 
room  without  supplemental  ventilation 
(114 — ^Rileyl976),  another  in  which  a 
surrogate  l^cteria,  Serratia  marcesens, 
was  aerosolized  in  a  room  with  6  ACH 
(123 — Kethleyl972).  These  reports 
estimated  the  effect  of  UV  to  be 
equivalent  to  10  and  39  ACH 
respectively  for  the  organisms  tested, 
which  are  less  resistant  to  UVGI  than  M. 
tuberculosis  (114 — ^Rileyl976).  The 
addition  of  fans  or  some  heating/air 
conditioning  arrangements  have  been 
shown  to  as  much  as  double  the  effect 
(124— Rileyl971a,  125— Rileyl971b, 

126 — Rileyl971c).  Greater  rates  of 
ventilation,  however,  may  decrease 
contact  time  and  would  1m  expected  to 
decrease  killing  and  show  less  added 
benefit  of  UVGI  (111 — Collinsl971, 

123 — Kethleyl972).  The  optimal 
relationship  between  ventilation  and 
UVGI  is  not  known.  One  study 
demonstrated  killing  of  atomized 
Serratia  marcesens  by  air  irradiation  in 
corridors  (127 — Rileyl971d).  A  recent 
study  noted  that  use  of  UVGI  lamps  in 
an  outpatient  waiting  room  reduced 
cultiuable  airborne  bacteria  by  14  to  19 
percent  (M.  tuberculosis  was  unable  to 
be  cultured  from  air  samples  in  the 
study),  although  it  did  not  reduce  the 


concentration  of  gram-{K>sitive,  rod¬ 
shaped  bacteria  (128 — Macherl992). 

The  effect  in  this  study,  in  air  exchange 
equivalents,  was  only  one  tenth  of  that 
found  in  the  earlier  study  using  BCG. 

Upper  room  air  UV  irradiation  may  be 
used: 

a.  In  isolation  or  treatment  rooms  as 
a  supplemental  method  of  air  cleaning. 

b.  In  other  patient  rooms,  waiting 
rooms,  emergency  rooms,  corridors,  and 
other  central  areas  of  a  facility  where 
there  may  be  imrecognized  TB  patients. 

Determinants  of  effectiveness  include 
room  configuration,  UV  lamp 
placement,  and  the  adequacy  of  air  flow 
patterns  in  bringing  contaminated  air 
into  contact  with  the  irradiated  upper 
room  space.  Air  mixing  may  be 
facilitated  by  supplying  cool  air  near  the 
ceiling  in  rooms  where  warmer  air  (or 
a  heating  device)  is  present  below. 
Sufficient  ceiling  height  is  needed  to 
allow  irradiation  of  a  large  volume  of 
upper  air  space. 

B.  Limitations 

Because  the  clinical  effectiveness  of 
UV  systems  may  vary,  and  because  the 
risk  of  TB  transmission  if  a  system 
malfunctions  or  is  improperly 
maintained,  UVGI  is  not  recommended 
for  some  particular  applications. 
Specifically, 

1.  Ehict  systems  using  UVGI  are  not 
recommended  as  a  substitute  for  HEPA 
filters  if  it  is  necessary  to  recirculate  air 
from  TB  isolation  rooms  to  other  areas 
of  a  facility. 

2.  UVGI  is  not  recommended  as  a 
substitute  for  HEPA  filtration  or  local 
exhaust  of  air  to  the  outside  from 
booths,  tents,  or  hoods  used  for  cough- 
inducing  procedures. 

3.  UVGI  is  not  recommended  as  a 
substitute  for  negative  pressure. 

UV  lamps  in  series  with  a  properly 
maintained  HEPA  filter  would  not  be 
expected  to  have  any  infection  control 
benefit  over  the  HEPA  filter  alone. 

The  effectiveness  of  UVGI  in  killing 
airborne  tubercle  bacilli  depends  on  the 
intensity  of  UVGI,  the  duration  of 
contact  the  organism  has  with  UVGI, 
and  the  relative  humidity  (59 — 
Rileyl962, 105— McLeanl961, 102— 
Rileyl989).  Humidity  has  been  noted  to 
have  an  adverse  effect  on  UVGI 
effectiveness  at  levels  above  70% 
relative  humidity  for  Serratia 
marcescens  (129 — Rileyl972).  The 
precise  interaction  of  these  factors  has 
not  been  fully  defined,  however,  making 
it  difficult  to  develop  precise 
recommendations  for  individual  UVGI 
installations. 

In  all  UVGI  systems,  regular 
maintenance  is  crucial,  since  old  lamps 
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or  dust-covered  tamps  become  less 
effective. 

C  Safety  Usues 

Short-term  overexposure  to  UV 
irradiation  can  cause 
keratoconjunctivitis  and  erythema  of  the 
skin  (130— NIOSH1972).  Broad 
spectrum  UV  radiation  has  been 
associated  with  increased  risk  of 
squamous  and  basal  cell  carcinomas  of 
the  skin  (131 — Urbachl969, 132 — 
IARC1992).  UV-C  was  recently 
classified  by  the  International  Agency 
for  Research  on  Cancer  (lARC)  as 
“probably  carcinogenic  to  humans 
(Group  2A)”  (132— IARC1992).  This 
classification  is  based  on  studies 
suggesting  that  UV-C  radiation  can 
induce  skin  cancers  in  animals,  induce 
DNA  damage,  chromosomal  aberrations, 
sister  chromatid  exchange  and 
transformation  in  human  cells  in  vitro, 
and  induce  DNA  damage  in  mammalian 
skin  cells  in  vivo.  In  the  animal  studies, 
a  contribu’  'on  of  UV-B  to  the  tumor 
effects  could  not  be  excluded,  but  the 
ejects  were  greater  than  expected  for 
UV-B  alone  (132 — IARC1992).  Although 
some  recent  studies  have  demonstrated 
that  UV  radiation  can  activate  human 
immunodeficiency  gene  promoters  (i.e., 
the  genes  in  HIV  that  prompt  replication 
of  the  virus)  in  laboratory  samples  of 
human  cells  (133 — ^Valeriel988, 134 — 
2^udzkal990. 135 — ^VVallacel992, 

136— Valeriel990. 137— Steinl989, 

138 — Clericil992),  the  implications  of 
these  in  vitro  findings  for  humans  are 
unknown. 

In  1972,  NIOSH  published  a 
recommended  exposure  limit  (R£L)  for 
occupational  exposure  to  UV  radiation 
(130— NIOSH1972).  The  REL  is 
intended  to  protect  workers  from  the 
acute  effects  of  UV  exposure  (e.g., 
erythema  and 

photokeratoconjunctivitis).  However, 
photosensitive  individuals  and  those 
concomitantly  exposed  to  photoactive 
chemicals  may  not  be  protected  by  the 
recommended  standard.  Additional 
information  on  the  REL  is  provided  in 
Section  D. 

Particular  precautions  with  UVGI 
systems  are  as  follows: 

1.  Duct  irradiation  safety  issues 

HCWs  performing  maintenance  on 

such  fixtures  are  at  risk  for  exposure  to 
UV  radiation,  if  proper  procedures  are 
not  followed. 

2.  Upper  room  air  irradiation  safety 
» issues 

Because  UV  fixtures  are  present  in 
rooms  rather  than  hidden  in  ducts, 
safety  may  be  much  more  difiicult  to 
achieve  and  maintain.  Fixtures  must  be 
designed  and  installed  in  a  way  that 
ensures  exposure  to  persons  in  the  room 


(including  HCWs  and  inpatients)  below 
existing  safe  e)^sure  levels. 

Recent  Health  Hazard  Evaluations 
conducted  by  NIOSH  have  noted 
problems  with  overexposure  of  HCWs  to 
UVGI,  and  inadequate  maintenance, 
training,  labelling,  and  use  of  personal 
protective  equipment  (139 — 
NIOSHl992a,  140— NIOSHl992b.  141— 
NIOSH1992C). 

Currently,  there  is  a  paucity  of 
professionals  properly  trained  in  UVGI 
system  design  and  installation.  CEMD 
strongly  recommends  that  a  competent 
UVGI  system  designer  be  consulted  to 
address  safety  issues  before  a  system  is 
procured  and  installed.  Experts  who 
might  be  consulted  for  advice  include 
industrial  hygienists,  engineers,  and 
health  physicists.  Principles  for  the  safe 
installation  of  UV  lamp  fixtures  have 
been  developed  and  can  be  used  as 
guidelines  (142 — ^Macherl989, 143 — 
Rilevl991). 

If  UV  lamps  are  in  use  in  a  facility, 
the  general  TB  education  of  HCWs 
should  include: 

1.  General  principles  of  UVGI:  how  it 
wori^  and  its  limitations. 

2.  The  potential  hazardous  efiects  of 
UVGI  if  overexposure  occius. 

3.  The  potential  for  photosensitivity 
from  certain  medical  conditions  or 
pharmaceuticals. 

4.  General  maintenance  procedures 
for  UVGI  fixtures  and  their  importance. 

Exposure  to  UV  intensities  aTOve 
recommended  exposure  limits  should 
be  avoided.  Light-weight  clothing  made 
of  tightly  woven  fabric  and  UV 
absorbing  sunscreens  with  high  solar- 
protection  factors  (SPF  15  or  greater) 
may  help  protect  photosensitive 
individuals.  HCWs  should  be  advised 
that  any  eye  or  skin  irritation  that 
develops  after  exposure  to  UV  should  be 
examined  by  occupational  health  staff. 

D.  Exposure  Criteria  for  UV  Radiation 

The  NIOSH  document.  Criteria  for  a 
Recommended  Standard  *  *  * 
Occupational  Exposure  to  Ultraviolet 
Radiation  includes  a  recommended 
exposure  limit  (REL)  that  is  intended  to 
prevent  acute  effects  on  skin  and  eyes 
{13a-NIOSHl972).  The  NIOSH  REL  for 
UV  radiation  is  wavelength  dependent 
because  different  wavelengths  of 
ultraviolet  radiation  have  differing 
abilities  to  cause  sldn  and  eye  effects. 
The  term  relative  spectral  effectiveness 
is  used  to  compare  various  UV  sources 
with  a  source  producing  UV  radiation 
only  at  270  nm,  the  wavelength  of 
maximum  ocular  sensitivity.  For 
example,  the  relative  spectral 
effectiveness  (SJ  at  254  nm  is  0.5, 
therefore  twice  as  piuch  energy  is 
required  at  254  nm  to  produce  an 


identical  biological  effect  at  270  nm 
(130— NIOSH1972).  Thus,  at  254  nm. 
the  permissible  8-horjU'  dose  is  0.006 
Joules  per  square  centimeter  ()  cm  ~  2), 
and  at  270  nm  it  is  0.003  )  cm-2. 

For  germicidal  lamps  which  emit 
radiant  energy  predominantly  at  a 
wavelength  of  254  nm,  proper  use  of  the 
REL  requires  that  the  measured 
irradiance  level  (E)  in  microwatts  per 
square  centimeter  (pW  cm -2)  be 
multiplied  by  the  relative  spectral 
effectiveness  at  254  nm  (0.5)  to  obtain 
the  effective  irradiance  (Eerr).  The 
maximum  permissible  exposxue  time  (t) 
can  then  be  read  directly  from  Table  S3- 
2  for  selected  values  of  Eerr.  or  can  be 
calculated  (in  seconds)  by  dividing 
0.003  J  cm -2  (the  8-hour  permissible 
dose  at  270  nm)  by  Eerr  in  W  cm-2 
(130— NIOSH1972, 144— ACGIH1991). 

To  protect  HCWs  who  are  exposed  to 
germicidal  UV  radiation  for  ei^t  hours 
per  day,  the  measured  irradiance  (E), 
should  be  ^0.2  pW  cm-2.  This  is 
calculated  by  using  Table  S3-2  to  obtain 
Eerr  (0.1  pW  cm-2),  and  then  dividing  by 
Si  (0.5). 

E.  Maintenance  and  Monitoring 

1.  Labeling  and  posting.  Warning 
signs  should  be  posted  on  UV  lamps 
and  wherever  high-intensity  (above  the 
REL)  germicidal  UV  irradiation  is 
present  (e.g.,  upper  room  air  space  and 
accesses  to  ducts  [if  duct  irradiation  is 
used])  to  alert  maintenance  or  oth» 
HCWs  of  the  hazard.  Some  examples  are 
shown  below: 


CAUTION 

ULTRAVIOLET  ENERGY 
PROTECT  EYES  AND  SKIN 


CAUTION 

ULTRAVIOLET  ENERGY 
TURN  OFF  LAMPS  BEFORE 
ENTERING  UPPER  ROOM 


2.  Maintenance.  A  schedule  for 
replacement  of  UV  lamps  should  be 
developed,  since  the  intensity  of  the 
lamps  varies  with  age.  This  could  be 
determined  from  either  a  time/use  log  or 
a  system  based  on  ciunulative  time.  The 
tube  should  be  checked  periodically  for 
dust  build  up.  which  will  lessen  the 
output  of  UVGI.  If  the  tube  is  dirty,  it 
should  be  cleaned  after  cooling  with  a 
damp  cloth.  On  occasions  when  a  tube 
stops  burning  or  flickers  to  an 
objectionable  extent,  it  should  be 
replaced.  Maintenance  personnel  must 
turn  off  all  UV  tubes  before  entering  the 
upper  part  of  the  room  or  accessing 
ducts  to  change  tubes  or  for  any  other 
purpose.  Direct  exposure  to  the  intense 
UV  of  the  upper  air  space  or  in  ducts 
can  cause  bums  in  a  matter  of  seconds. 
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Protective  equipment  such  as  gloves, 
goggles,  and/or  face  shields  should  be 
worn  if  exposure  above  recommended 
standard  is  anticipated. 

Banks  of  UVGI  tubes  can  be  installed 
in  ventilating  ducts.  Safety  devices 
should  be  u^  on  access  doors  to 
eliminate  hazard  to  maintenance 
personnel.  For  duct  irradiation  systems, 
the  access  door  for  servicing  the  lamps 
should  have  an  inspection  window 
(ordinary  glass  is  sufficient  to  filter  out 
UV  radiation)  through  which  the  lamps 
periodically  are  checked  for  dust  build 
up  and  malfunctioning.  The  access  door 
should  also  have  a  sign  in  appropriate 
languages  alerting  maintenance 
personnel  to  the  health  hazard  of 
looking  directly  at  bare  tubes.  The  lock 
for  this  door  should  have  an  automatic 
electric  switch  or  other  device  that 
ensures  that  the  lamps  are  turned  o^ 
whenever  the  door  is  opened. 

There  are  two  types  of  fixtures  used 
in  upper  room  air  irradiation:  Wall- 
mounted  fixtures  with  louvers  to  block 
downward  radiation  and  fixtures 
suspended  fix>m  the  ceiling  with  baffles 
to  block  radiation  below  the  horizontal 
plane  of  the  UV  tube.  The  UV  tube  itself 
must  not  be  visible  from  any  normal 
position  in  the  room  for  either  type  of 
fixture.  It  is  appropriate  to  have 
switches  that  can  be  locked  to  avoid 
accidentally  turning  the  lamps  on 
during  maintenance  procedures. 

In  most  applications  it  is  not  difficult 
to  properly  shield  the  UV  lamps  so  that 
protection  from  most,  if  not  all.  of  the 
direct  UV  radiation  is  provided. 

However,  radiation  reflected  from  glass, 
polished  metal,  and  high-gloss  ceramic 
paints  can  be  harmful  to  persons  in  a 
room,  particularly  if  more  than  one  UV 
lamp  is  in  use.  Surfaces  in  irradiated 
rooms  that  would  reflect  UVGI  into 
occupied  areas  of  the  room  should  be 
covered  with  non-UV  reflecting 
material. 

3.  Monitoring.  A  regularly  scheduled 
'  evaluation  of  the  UV  intensity  to  which 
HCWs  and  others  (e.g.,  patients)  are 
exposed  should  be  conducted. 

UV  measurements  should  be  made  in 
a  variety  of  locations  within  a  room 
using  a  detector  designed  to  be  most 
sensitive  at  254  nm.  Equipment  used  to 
measure  germicidal  UV  radiation  should 
be  maintained  and  calibrated  on  a 
regular  schedule. 

A  new  UV  installation  must  be 
carefully  checked  for  “hot  spots”  by  an 
industrial  hygienist  or  other  person 
knowledgeable  in  making  UV 
measurements.  UV  radiation  levels 
should  not  exceed  the  recommended 
guidelines. 


Table  S3-2.— Maximum  Permissible 
Exposure  Times  for  Selected 
Values  of  Eeff 


Duration  of  exposure  per  day 

Effective  irra<^ 
ance,  Eeir  (jiW/ 
cm2) 

8  hrs  . 

0.1 

4  hrs  . 

02 

2  hrs  . 

0.4 

1  hr  . 

0.8 

30  min . 

1.7 

15  min . 

3.3 

10  min . 

5.0 

5  min . 

10.0 

1  min . . . 

50.0 

30  sec . 

100.0 

This  table  was  adapted  from  a  table  in 
Criteria  for  a  Recommended  Standard 
*  *  *  Occupational  Exposure  to 
Ultraviolet  ^diation  (130 — 

NIOSH1972). 

Supplement  4 — ^Respiratory  Protection 
I.  Introduction 

Personal  respiratory  protection  should 
be  used  by  persons  entering  rooms 
where  patients  with  known  or  suspected 
infectious  TB  are  being  isolated,  during 
cough-inducing  or  aerosol-generating 
procedures  on  patients  with  known  or 
suspected  infectious  TB,  and  in  other 
settings  where  administrative  and 
engineering  controls  are  not  likely  to 
protect  persons  frem  inhaling  infectious 
airborne  droplet  nuclei. 

The  precise  level  of  effectiveness  of 
respiratory  protection  in  protecting 
HCWs  from  transmission  of  M. 
tuberculosis  in  health-care  settings 
cannot  be  determined  with  currently 
available  data.  Studies  have  provide 
data  about  the  effectiveness  of 
respiratory  protection  from  many 
hazardous  airborne  materials,  but  not 
firom  M.  tuberculosis.  There  are  gaps  in 
the  understanding  of  the  transmission  of 
M.  tuberculosis  that  limit  the  ability  to 
conduct  the  appropriate  studies  to 
determine  the  eflectiveness  of 
respiratory  protection  against 
transmission  of  M.  tuberculosis.  Neither 
the  smallest  infectious  dose  of  M. 
tuberculosis  nor  the  highest  level  of 
exposiire  to  M.  tuberculosis  at  which 
transmission  will  not  occur  have  been 
conclusively  defined  (53 — CDC/ 
NIH1993, 145— Blooml992, 146— 
Nardelll990).  Furthermore,  the  size, 
size  distribution,  and  number  of 
particles  containing  viable  M. 
tuberculosis  that  are  generated  by 
infectious  TB  patients  have  not  l^n 
adequately  studied,  and  it  is  not 
possible  to  measure  the  concentration  of 
infectious  droplet  nuclei  in  a  room 


accurately  with  currently  available 
methods. 

Nevertheless,  there  are  certain  settings 
where  administrative  and  engineering 
controls  may  not  fully  protect  HCWs 
from  airborne  droplet  nuclei,  such  as  in 
TB  isolation  rooms,  during  cough- 
inducing  or  aerosol-producing 
procedure,  and  in  certain  other  settings 
(e.g.,  transportation  of  an  infectious  TB 
patient  in  an  ambulance).  Respiratory 
protective  devices  used  in  these  settings 
should  have  characteristics  that  are 
suitable  for  the  organism  they  are 
protecting  against  (i.e.,  M.  tuberculosis) 
and  the  settings  in  which  they  are  used 
(i.e.,  health-care  settings).  The 
recommendations  in  this  document  are 
based  on  the  available  data  about  the 
eflectiveness  of  respiratory  protection 
against  noninfectious  hazardous 
materials  in  work  places  other  than 
health-care  settings  and  an 
interpretation  of  how  these  data  can  be 
applied  to  respiratory  protection  against 
M.  tuberculosis.  Although  the  following 
recommendations  do  not  offer  the 
maximum  available  protection,  they 
probably  exceed  the  minimum  level  of 
protection  needed  to  prevent 
occupational  exposure.  i 

These  are  interim  recommendations. 
As  new  data  and  devices  become 
available,  and  if  new  certification 
procedures  are  developed  and 
implemented,  these  recommendations 
may  be  changed. 

A.  Performance  Criteria  for  Personal 
Respirators  for  Protection  Against 
Transmission  of  M.  tuberculosis 

Based  on  the  limited  data  currently 
available  and  the  considerations  stated 
above,  it  is  recomtnended  that 
respiratory  protective  devices  used  in 
health-care  settings  for  protection 
against  M.  tuberculosis  meet  the 
following  criteria.  These  criteria  are 
based  on  estimated  characteristics  of 
respirators  that  were  used  in 
conjunction  with  administrative  and 
engineering  controls  in  outbreak  settings 
where  transmission  to  HCWs  and 
patients  appeared  to  cease. 


I  The  Occupational  Safety  and  Health  Act  of  1970 
(Pub.  L.  91-596)  requires  that  NIOSH  develop 
reconunendations  so  that  no  worker  will  suffer 
impaired  health  or  function  or  diminished  life 
expectancy  as  a  result  of  his  or  her  work.  In 
September  1992,  NIOSH  recommended  the  use  of 
NIOSH-certified,  powered  halfmask  respirators 
equipped  with  H^A  filters  by  all  workers 
potentially  exposed  to  TB  in  conjunction  with  an 
effective  respiratory  protection  program  (48, 147 — 
OSHA1910.134).  NIOSH  concluded  that  because 
the  amount  of  infectious  droplet  nuclei  in  the  air 
cannot  currently  be  measured  and  because  an 
exposure  limit  to  M.  tuberculosis  has  not  yet  been 
established,  a  high  level  of  respiratory  protection 
should  be  recommended. 
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1.  The  ability  to  filter  particles  1 
micron  in  size  in  the  vmloaded  i  state 
with  a  filter  efficiency  of  ^5%  (i.e., 
filter  leakage  of  ^5%),  given  flow  rates 
of  up  to  50  liters  per  minute. 

Available  evidence  suggests  that 
infectious  droplet  nuclei  are  in  the  1-5 
micron  size  range,  therefore  respirators 
used  in  health-care  settings  should  be 
able  to  filter  the  smallest  particles  in 
this  range  efficiently.  Fifty  liters  per 
minute  is  a  reasonable  estimate  of  the 
highest  flow  rate  a  HCW  Is  likely  to 
achieve  during  breathing  even  with 
strenuous  work  activities. 

2.  The  ability  to  be  qualitatively  or 
quantitatively  fit  tested  in  a  reliable  way 
(47 — ^ANSlI 992)2  to  obtain  a  face-seal 
leakage  ot  no  more  than  10%  for  most 
workers. 

3.  The  ability  to  fit  HCWs  with 
difiierent  facial  sizes  and  characteristics, 
which  can  usually  be  met  by  the 
availability  of  at  least  three  sizes  of 
respirators. 

4.  To  ensure  proper  protection,  the 
facepiece  fit  should  be  checked  by  the 
wearer  each  time  he  or  she  puts  on  the 
respirator,  in  accordance  with  OSHA’s 
standard  and  good  industrial  hygiene 
practice. 

B.  Specific  Respirators 

The  OSHA  respiratory  protection 
standard  requires  that  all  respiratory 
protective  devices  be  certified  by 
NIOSH  (147—20  CFR  1910.134). 
Respirators  with  HEPA  filters  are  the 
only  currently  available  certified 
raapiratws  that  meat  at  excaed  tba 
performanr»  criteria  stated  above. 
Although  D.\i  and  DFM  filters  are 
certified,  these  criteria  are  not 
evaluated.  Current  NIOSH  certification 
procedures  require  that  DM  and  DFM 
filters  filter  99%  of  silica  dust,  but  the 
certification  process  does  not  include 
adequate  tests  for  filter  efficacy  against 
low-concentration  aerosols  in  the  size 
range  of  droplet  nuclei.  There  is 
evidence  that  some  respirators  with  DM 
and  DFM  filters  do  meet  these  criteria. 
However,  at  the  present  time,  there  is  no 
way  to  determine  which  NIOSH- 


>  Some  filters  became  more  emcient  as  they 
become  loaded  with  dust.  Health-care  settings  do  - 
not  have  enough  dust  in  the  air  to  "loacT*  a  fiber 
on  a  respirator.  Therefore,  the  filter  efficiency  for 
respirators  used  In  health-care  settings  must  be 
determined  in  the  unloaded  state. 

2  If  quantitative  fit  testing  is  conducted,  because 
of  the  well-documented  deterioration  of  protection 
provided  by  respirators  in  the  actual  workplace 
compared  to  th^^t  obtained  during  a  fit  test,  it  is 
established  industrial  hygiene  practice  to  require  a 
fit  test  protection  factor  that  is  10  times  the  assigned 
protection  factor  (APF)  rating  of  the  testing 
respirator.  Thus,  a  quantitative  fit  test  would 
require  a  fit  factor  of  100  to  guarantee  no  more  than 
10%  foce-seal  leakage  for  most  workers  in  the 
workplace. 


certified  DM  and  DFM  filters  meet  these 
performance  criteria. 

In  some  settings,  the  risk  of  TB 
transmission  may  be  estimated  in  the 
risk  assessment  or  the  best  judgment  of 
infection  control  staff  to  be  so  high  that 
respiratory  protection  exceeding  these 
criteria  may  be  considered  appropriate. 
In  such  settings,  consideration  may  be 
given  to  the  use  of  higher  levels  of 
protection  (Table  S4-1).  Characteristics 
of  a  variety  of  currently  available 
respiratory  protection  devices  are 
summarized  in  Table  S4-1. 

C  The  Efficacy  of  Respiratory  Protective 
Devices 

The  following  information 
summarizes  the  available  data  about  the 
effectiveness  of  respiratory  protection 
against  hazardous  airborne  materials, 
and  is  based  on  experience  with 
respiratory  protection  in  the  industrial 
setting.  Data  for  protection  against 
transmission  of  M.  tuberculosis  are  not 
available.  Table  S4-1  summarizes  the 
differences  among  the  categories  of 
respirators.  Table  S4-2  summarizes  the 
advantages  and  disadvantages  for 
available  categories  of  respirators. 

The  parameters  used  to  determine  the 
efficacy  of  a  respiratory  protective 
device  are  face-seal  efficacy  and  filter 
efficacy. 

1.  Face-seal  leakage.  Face-seal  leakage 
compromises  the  ability  of  particulate 
respirators  to  protect  the  worker  from 
airborne  material  (148 — ANSI1980, 
149— Hyattl963, 150— ANSI1961),  A 
proper  seal  between  a  reepirrtor’s 
sealing  surface  and  a  wearer’s  face  is 
essential  for  effective  and  reliable 
performance  of  any  negative-pressure 
respirator.  It  is  less  critical,  but  still 
important,  for  a  positive-pressure, 
respirator.  Face-seal  leakage  can  result 
from  factors  such  as  incorrect  facepiece 
size  or  shape,  incorrect  or  defective 
facepiece  sealing-lip,  beard  growth  on  a 
wearer,  perspiration  or  facial  oils  that 
can  result  in  facepiece  slippage,  failure 
to  use  all  the  headstraps,  incorrect 
positioning  of  a  facepiece  on  a  wearer’s 
face,  incorrect  headstrap  tension  or 
position,  improper  mask  maintenance, 
and  mask  damage. 

The  mechanism  of  action  of  negative- 
pressure  (non-powered)  particulate 
respirators  is  based  on  the  same 
principle.  During  each  inhalation  by  a 
wearer,  a  negative  pressure  (relative  to 
the  workplace  air)  is  created  inside  the 
facepiece  of  this  type  of  respirator.  Due 
to  this  negative  pressure,  air  containing 
contaminants  can  take  a  path  of  least 
resistance  into  the  respirator — through 
leaks  at  the  faceseal  interface — thus 
avoiding  the  higher-resistance  filter 
material.  Currently  available,  cup¬ 


shaped,  disposable  particulate 
respirators  have  0%  to  10%  (148 — 
ANSI1980)  to  20%  (151— N10SH1987, 

152 — ^DCCIR1987)  face-seal  leakage. 

This  leakage  through  the  face  seal 
results  from  limitations  in  the  design, 
construction,  number  of  sizes  available 
of  these  masks,  and  the  variability  of  the 
human  face.  'The  face-seal  leakage  is 
assumed  to  be  even  higher  if  the 
respirators  are  not  properly  fitted  to  the 
wearer’s  face,  tested  for  an  adequate  fit 
by  a  qualified  individual,  and  then 
checked  for  fit  by  the  wearer  every  time 
these  masks  are  donned.  Face-seal 
leakage  may  be  reduced  to  less  than 
10%  with  improvements  in  design  and 
more  available  sizes,  combined  with 
appropriate  fit  testing  and  fit  checking. 

m  contrast  to  non-powered  filter 
respirators,  powered  air-purifying 
respirators  (PAPRs)  produce  a  positive 
pressure  inside  the  facepiece  under 
most  conditions  of  use.  The  blower 
forcibly  draws  ambient  air  through 
HEPA  filters,  then  delivers  the  filtered 
air  to  the  facepiece.  This  air  is  blown 
into  the  facepiece  at  flow  rates  that 
generally  exceed  the  expected 
inhalation  flow  rates.  Tne  small  positive 
pressure  inside  the  facepiece  reduces 
face-seal  leakage  to  low  levels, 
particularly  during  the  relatively  low 
inhalation  rates  expected  in  health-care 
settings.  Powered  air-purifying 
respirators  with  a  tight-fitting  facepiece 
have  less  than  2%  face-seal  leakage 
imder  routine  conditions  (151 — 
NIOSH1987).  Powered-air  respirators 
with  loose-fitting  facepieces,  hoods,  or 
helmets  have  less  than  4%  face-seal 
leakage  imder  routine  conditions  (151 — 
NIOSH1987).  Thus,  a  powered  air- 
purifying  respirator  may  offer  lower 
levels  of  face-seal  leakage  than  non- 
powered,  half-mask  respirators  (full 
face-piece,  non-powered  respirators 
have  the  same  leakage,  i.e.,  2%,  as 
PAPRs).  However,  a  surgical  mask 
should  also  be  worn  during  procedures 
where  a  sterile  field  is  maintained. 

Another  problem  that  can  contribute 
to  face-seal  leakage  of  cup-shaped, 
disposable  masks  is  that  currently  most 
of  ffiese  masks  are  available  in  only  one 
size.  The  single  size  in  which  most  cup¬ 
shaped,  disposable  masks  are  available 
may  produce  higher  leakage  for  wearers 
with  small  face  sizes  (153 — ^Lowryl977). 
The  facepieces  used  for  some  reusable 
(including  HEPA  and  replaceable  filter, 
negative-pressure)  and  all  positive- 
pressure  particulate  air-purifying 
respirators  are  available  in  up  to  three 
different  sizes. 

2.  Filter  leakage.  Aerosol  leakage 
through  respirator  filter  is  dependent  on 
at  least  five  types  of  independent 
variables  (154 — Hyattl974):  (1)  the 
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nitration  characteristics  for  each  type  of 
niter,  (2)  the  size  distribution  of  the 
droplets  in  the  aerosol,  (3)  the  linear 
velocity  through  the  filtering  material, 

(4)  the  niter  loading  (i.e.,  amount  of 
contaminant  deposited  on  the  niter), 
and  (5)  any  electrostatic  charges  on  the 
niter  and  on  the  droplets  in  the  aerosol. 

DM  and  DFM  niters  have  widely 
varying  efficiencies  against  particles  -2 
pm  (155 — ^Hindsl987, 156 — ^Liul988, 
157— Chenl990, 158— Chenl992)  with 
niter  leakage  ranging  from  0%  to  40%. 
Current  NIOSH  certffication  procedures 
require  DM  and  DFM  niters  to  niter 
99%  of  silica  dust,i  but  the  certincation 
process  does  not  include  adequate  tests 
for  niter  efficacy  against  low- 
concentration  aerosols  in  the  size  range 
of  droplet  nuclei.  In  contrast,  the  NIOSH 
certincation  performance  standard  for 
HEPA  niters  requires  HEPA  niters  to  be 
at  least  99.97%  efficient  (i.e.,  leakage 
must  be  less  than  or  equal  to  0.03%) 
against  the  most  ffiter-penetrating 
aerosol  size  (approximately  0.3  pm), 
although  these  hlters  are  not  tested 
against  biological  aerosols  (159 — 
NIOSH30CFR). 

When  HEPA  niters  are  used  in  a 
particulate  air-purifying  respirator,  nher 
efficiency  is  so  high  (effectively  100%) 
that  niter  leakage  is  not  a  consideration. 
Hence,  for  all  HEPA-ffiter  respirators, 
the  potential  for  inward  leakage  of 
droplet  nuclei  is  essentially  that  which 
occ\irs  at  a  mask’s  face  seal.  In  contrast, 
many  currently  available  disposable, 
negative-pressure  respirators  with  DM 
or  DFM  niters  are  likely  to  have  some 
leakage  through  the  niter  that  adds  to 
the  leakage  at  the  face  seal. 

3.  Fit  testing.  A  ht  test  is  used  to 
determine  whether  a  respiratory 
protective  device  adequately  nts  a 
particular  HCW.  The  HCW  may  need  to 
be  nt  tested  with  several  devices  in 
order  to  determine  which  device  offers 
the  best  nt  for  that  HCW.  However,  nt 
tests  can  detect  only  the  face-seal 
leakage  that  exists  at  the  time  of  the  nt 
testing.  Also,  nt  tests  do  not  distinguish 
face-seal  leakage  from  frlter  leakage. 

Determination  of  facepiece  frt  can 
involve  qualitative  or  quantitative  tests 
(160— NIOSHl991b)  (Table  S4-3).  A 
qualitative  test  relies  on  the  wearer’s 
subjective  response.  A  quantitative  test 
uses  detectors  to  measure  inward 
leakage. 

Disposable,  negative-pressure 
particulate  respirators  can  be 
qualitatively  frt  tested  with  substances 
that  can  be  tasted,  although  the  results 


t  In  order  to  be  certified,  a  filter  is  allowea  a 
maximum  penetration  of  1.5  milligrams  after  the 
silica  test.  The  total  amount  of  dust  that  contacts 
the  Alter  during  the  test  is  144  mg.  Therefore,  a 
maximum  allowable  leakage  is  about  1%, 


may  not  be  reliable  since  they  depend 
on  the  subjective  response  of  the  person 
being  tested.  Quantitative  fit  testing  of 
disposable  negative  pressure  particulate 
respirators  with  DM  or  DFM  filters  can 
only  be  performed  if  the  manufacturer 
provides  a  test  respirator  with  a  probe 
for  this  purpose  and  cannot  be 
performed  using  the  usual  test  aerosols 
of  0.6-0.7  microns,  due  to  filter 
penetration.  The  reliability  of 
quantitative  fit  testing  of  these  devices 
is  not  known.  Qualitative  fit  tests  can 
also  be  performed  on  disposable 
negative-pressure  particulate  respirators 
with  HEPA  filters  using  irritant  smoke. 
Quantitative  fit  testing  can  be  performed 
on  disposable,  negative-pressure 
particulate  respirators  with  HEPA  filter 
devices  using  a  test  respirator  with  a 
probe. 

Replaceable  filter,  negative-pressure 
particulate  respirators  and  all  positive 
pressure  particulate  respirators  can  be 
reliably  fit  tested  both  qualitatively  and 
quantitatively  when  fitted  with  HEPA 
filters, 

4.  Fit  checking.  A  fit  check  is  a 
maneuver  that  a  HCW  performs  before 
each  use  of  the  respiratory  protective 
device  to  check  the  fit.  The  fit  check  can 
be  performed  according  to  the 
manufacturer’s  facepiece  fitting 
instructions  or  using  a  negative  pressure 
test  or  a  p>ositive  pressure  test  (Table 
S4-3). 

Some  currently  available  cup-shaped, 
disposable  negative-pressure  particulate 
respirators  with  DM,  DFM,  or  HEPA 
filters  cannot  be  reliably  fit  checked  by 
wearers  (152 — ^DCCIR1987),  because  it  is 
difficult  to  occlude  the  entire  surface  of 
the  filter.  Strategies  for  overcoming 
these  limitations  are  under  development 
by  respirator  manufacturers  but  have 
not  been  evaluated. 

5.  Reuse  of  respirators.  In  use  against 
non-biological  aerosols,  filters  must  be 
changed  when  the  filter  becomes  loaded 
with  airborne  material  such  that 
breathing  resistance  becomes 
imcomfortable  or  physical  damage 
occurs  to  a  filter.  However,  in  health¬ 
care  settings,  there  should  be  fewer 
particles  in  the  air.  In  addition,  once 
particles  impact  on  a  filter,  they  are  not 
readily  reaerosolized.  Thus,  in  theory, 
respirator  filters  could  remain 
functional  for  weeks  to  months,  and  one 
HCW  could  use  the  same  respirator  for 
that  period  of  time.  Before  each  use,  the 
outside  of  each  filter  should  be 
inspected  for  physical  damage.  Standard 
operating  procedures  should  be 
developed  by  infection  control 
personnel  for  the  reuse  of  respirators 
designated  as  disposable  and  for 
disinfection  and  disposal  of  replaceable 


filter  elements,  according  to  published 
guidelines  (160 — ^NIOSHl991b). 

m.  Implementing  a  Personal  Respiratory 
Protection  Progr^ 

Whenever  personal  respiratory 
protection  is  used  for  protection  of 
HCWs,  an  efiective  personal  respiratory 
protection  program  must  be  developed, 
implemented,  administered,  and 
periodically  reevaluated  (47 — 

ANSI1992, 151— NIOSH1987, 161— 
OSHA29CFR). 

All  HCWs  who  enter  TB  isolation 
rooms  or  who  are  present  when  cough- 
inducing  procedures  are  performed  on 
patients  with  known  or  suspected  TB 
must  be  included  in  the  respiratory 
protection  program.  Visitors,  such  as 
family  members,  should  be  required  to 
wear  respiratory  protection  and  should 
be  given  instruction  on  how  to  use  it 
while  in  TB  isolation  rooms.  However, 
they  need  not  be  included  in  the 
re^iratory  protection  program. 

The  number  of  HCWs  included  in  the 
program  will  vary  in  each  facility 
according  to  the  size  of  the  facility  and 
the  mun^r  of  potentially  infectious  'TB 
patients  in  the  facility,  llie  program 
should  include  enough  HCWs  to 
provide  adequate  care  for  a  patient  with 
known  or  suspected  TB  should  such  a 
patient  be  admitted  to  the  facility. 
Respiratory  protection  programs  in 
facilities  with  a  low  prevalence  of  TB 
may  include  only  a  limited  number  of 
HCWs. 

Information  on  how  to  develop  and 
manage  a  respiratory  protection  program 
is  available  in  technical  training  courses 
covering  the  basics  of  personal 
respiratory  protection,  which  are  offered 
by  organizations  such  as  NIOSH,  OSHA, 
and  the  American  Industrial  Hygiene 
Association.  In  addition,  similar  short 
courses  are  available  from  private 
contractors  and  universities. 

In  order  to  be  effective  and  reliable, 
any  respiratory  protection  program  must 
contain  at  least  the  following  elements 
(148— ANSI1980, 151— NIOSH1987, 
161— OSHA29CFR): 

1.  Assignment  of  Responsibility: 
Supervisory  responsibility  fix'  the 
respiratory  protection  program  should 
be  assign^  to  designated  persons  with 
expertise  in  issues  relevant  to  the 
program,  including  occu^tional  health. 

2.  Standard  Operating  Wocedures: 
Written  standard  operating  procedures 
should  contain  information  on  all 
aspects  of  the  respiratory  protection 
program. 

3.  Medical  Screening:  HCWs  should 
not  be  assigned  a  task  requiring  use  of 
respirators  unless  they  are  physically 
able  to  do  the  work  while  wearing  the 
respirator.  HCWs  should  be  screened  for 
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pertinent  medical  conditions  upon 
employment  and  periodically 
rescreened  (151 — ^NI0SH1987).  The 
recommended  periodicity  varies 
according  to  several  factors  but  could  be 
as  infrequent  as  every  5  years.  The 
screening  process  should  begin  with  a 
general  screening  (e.g.,  a  questionnaire) 
for  pertinent  medical  conations.  The 
results  can  then  be  used  to  identify 
HCWs  who  need  further  evaluation.  The 
extent  of  the  evaluation  should  be 
determined  by  what  is  medically 
indicated.  Routine  testing  with  chest 
roentgenograms  or  spirometry  is  not 
necessai^  or  required. 

Qualified  personnel  should  determine 
what  medical  conditions  are  pertinent 
for  each  type  of  respiratory  protection 
device  that  is  used  in  the  facility.  There 
are  very  few  medical  conditions  that 
would  preclude  the  use  of  most 
negative-pressure  particulate 
respirators.  HCWs  who  have  mild 
pulmonary  or  cardiac  conditions  may 
report  some  discomfort  with  breathing 
when  wearing  negative-pressure 
particulate  respirators,  but  these 
respirators  would  not  be  expected  to 
have  any  adverse  health  efrect  on  the 
HCW.  HCWs  who  have  cardiac  or 
pulmonary  conditions  that  are  more 
severe  may  have  more  difficulty 
performing  their  duties  wearing 
negative-pressure  respirators.  These 
HCWs  may  be  imable  to  use  some 
powered  air-purifying  respirators 
because  of  the  added  weight  of  these 
respirators. 


4.  Training:  Respirator  wearers  and 
supervisors  should  receive  training  in 
the  reasons  for  the  need  for  wearing 
their  respirator  and  the  potential  risks  of 
not  doing  so.  This  training  should  also 
include  at  a  minimum: 

•  The  nature,  extent,  and  specific 
hazards  of  TB  transmission  in  their 
health-care  facility. 

•  A  description  of  specific  risks  of 
infection  to  each  exposed  individual,  of 
any  subsequent  treatment  with  isoniazid 
or  other  chemoprophylactic  agents,  and 
of  the  possibility  of  active  disease. 

•  A  description  of  why  engineering 
controls  may  not  be  adequate  to 
eliminate  the  need  for  personal 
respiratory  protection. 

•  An  explanation  of  why  a  particular 
type  of  respirator  has  been  selected  for 
a  specific  location. 

•  An  explanation  of  the  operation, 
capabilities,  and  limitations  of  the 
respirator  provided. 

•  Instruction  in  how  the  respirator 
wearer  should  inspect,  don,  fit  check, 
and  correctly  wear  their  provided 
respirator. 

•  An  opportunity  for  each  wearer  to 
handle  the  respirator,  learn  how  to  don 
and  wear  it  properly  (i.e.,  achieve  a 
proper  face-seal  fit  on  the  wearer’s  face) 
and  check  important  parts. 

•  An  explanation  of  why  a  particular 
type  of  respirator  was  chosen,  how  the 
respirator  is  properly  maintained  and 
stored,  and  the  capabilities  and 
limitations  of  the  respirator  provided. 


•  Instruction  in  how  to  recognize  an 
inadequately  functioning  respirator. 

5.  Face-Seal  Fit  Testing  and  Fit 
Checking:  HCWs  should  undergo  fit 
testing  to  identify  a  respirator  with  an 
adequate  fit  for  that  HCW.  The  HCW 
should  receive  fitting  instructions 
including  demonstrations  and  practice 
in  how  the  respirator  should  be  worn, 
how  to  adjust  it,  and  how  to  determine 
if  it  fits  properly.  The  HCW  should  be 
instructed  to  check  the  facepiece  fit 
before  each  use. 

6.  Respirator  Inspection,  Cleaning, 
Maintenance,  and  Storage:  Scrupulous 
respirator  maintenance  should  be  made 
an  integral  part  of  the  overall  respirator 
program.  This  applies  to  both 
replaceable  filter  respirators  and 
respirators  that  are  classified  as 
disposable  but  that  are  reused. 
Manufacturers’  instructions  for 
inspection,  cleaning,  and  maintenance 
of  respirators  should  be  followed  to 
ensure  that  the  respirator  continues  to 
function  properly. 

7.  Periodic  Evaluation  of  the  Personal 
Respiratory  Protection  Program:  The 
program  should  be  completely 
evaluated  at  least  annually,  and  both  the 
written  operating  procedures  and 
program  administration  should  be 
modified  as  necessary  based  on  the 
results.  Elements  of  the  program  that 
should  be  evaluated  include  work 
practices  and  acceptance  of  respirators, 
including  comfort  and  interference  with 
duties. 


Table  S4-1  .—Summary  of  Features  of  Respiratory  Protective  Devices 


Surgical  masks 

Disposable,  negative-pressure 
particulate  respirators 

Reusable,  negative-pressure  par¬ 
ticulate  respirators 

Tight-fitting,  positive-pressure 
particulate  respirators 

Fittest _ 

Fit  tests  cannot 

DM  &  DFM;  Qualitative  . 

Both  qualitative  and  quantitative 

Both  qualitative  and  quantitative 

be  performed. 

HEPA:  Qualitative  and  quart- 

fit  tests  can  be  performed  reli- 

fit  tests  can  be  performed  reli- 

titative . 

ably. 

ably. 

Fit  check _ 

FH  checks  carv 

Some  currently  available  cannot 

Fit  checks  can  be  performed  reli- 

Fit  checks  can  be  performed  reli- 

not  be  per- 

be  fit  checked  with  current 

ably. 

ably. 

formed. 

technology. 

Face-seal  leak- 

10-90% . 

DM  or  DFMr  10-90%2  . 

HaH-masIcs;  ^10%  . 

<2%. 

age'. 

HEPA:  S10% . . . 

Full-mask-  <9% . 

Filter  leakage 

25-85%  3 

DM  or  DFM-  0-40%  3 

DM  or  DFM-  n-d0%3 

HEPA:  <0.03%  4. 

HFPAr<n03%4  . 

HFPA-<O  n3%4  . 

Facepiece  sizes  . 

One3 . 

Up  to  3 . , . 

lip  to  3 . 

Up  to  3. 

1  For  respirable  aerosols  (l  o-.  less  than  10  micfons). 

3Less  than  10%  face-seal  leakage  should  be  achievable  if  more  sizes  become  available  and  if  fit  testing  and  fit  checking  is  performed. 
>At  30  Umin  over  a  particle  size  range  of  1-6  microns. 

*  For  aerosols  0.3  microns. 

s  Currently,  ortly  one  facepiece  size  is  generally  available,  tending  to  produce  higher  face-seal  leakages  on  small  facial  sizes. 
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Table  S4-2.— Advantages  and  Disadvantages  of  Different  Types  of  Respirators 


Type  of  respirator 

Advantages 

Disadvantages,  imitations 

Negative-pressure,  particulata  air-purifying 

General 

General 

respirators 

•  LightweigM 

•  Negative  pressure  may  allow  leakage. 

Disposabie 

•  Sm^size 

particularly  if  not  fitted  properly. 

•  Dust-mist  (DM) 

•  Ease  of  maintenance 

•  Negative  pressure  cannot  be  acfueved  U 

•  Dust-fume-mist  (DFM) 

•  Little  physiological  stress  to  wearer 

HCW  is  not  ciearvshaven. 

•  HEPA 

•  Mobility  is  not  restricted 

Disposable  respirators 

Replaceable  filter 

•  Simple  design,  easily  understood  by 

•  Measuring  faceseal  in  the  field  may  be 

Half  facepiece  with  HEPA 

wearer 

Disposable  respirators 

•  Require  no  maintenance,  cleaning  or  dis- 
infecti^ 

•  Low  breathing  resistance 

difficulL  > 

DM  and  DFM  respirators 

•  May  degrade  if  tK)t  stored  properly. 
Replaceabie  filter  masks 

•  Require  maintenance,  cleaning,  (fisinfeo- 
tioa 

General 

•  WeigM  and  bulk  makes  respirator  more 

Positive-pressure  particulats  air^rtfylng 
respirators 

General 

•  Decreased  inhalation  resistance  may 

Half  facepiece  with  HEPA  filter 

make  respirator  more  comfortable  to  wear 

difficult  to  wear  than  norvpowered  res- 

Fun  facepiece  wtth  HEPA  filter 

•  MobiNly  is  not  restricted 

pirators. 

Loose-fitting  with  HEPA  filter 

Loose-fitting  devices 

•  No  large  setemg  surfaces  on  the  face  al¬ 
lows  some  people  with  facial  scars  or  facial 
hair  to  achieve  an  adequate  fit 

•  Need  for  continued  maintenance. 

•  May  compromise  communication. 

•  May  be  intimidating  to  some  patients. 

•  Motor  and  airflow  wW  create  rwise,  which 
may  hamper  wearers  ability  to  hear. 

Table  3.— Procedures  for  Qualitative  Fit  Testing  and  Fit  Checking  (160— NlOSHl99lb) 


Fit  Testing 

A  At  test  Is  used  to  determine  whether  a  respirator  adequately  fits  a  particuiar  HCW.  The  HCW  may  need  to  be  At  tested  with  several 
respirators  in  order  to  determine  which  respirator  offers  the  best  fit 
Qualitative  (Irritant  or  Oderous  Chemical  Agent) 

The  wearer  is  exposed  to  an  irritant  smoke,  isoannyt  acetate  vapor,  or  other  suitabie  test  agent  easHy  detectable  by  irritation,  odor,  or 
taste.  If  the  wearer  is  unable  to  detect  penetration  of  the  test  ag^  the  respirator  is  probably  tight  enou^  DM  and  DFM  fMers  do 
not  fitter  irritant  smoke,  therefore  they  may  not  be  tested  with  this  agent  Isoamyl  acetate  vajm  is  not  suitable  for  fit  testing  particu' 
late  respirators. 

Quantitative  (Probe) 

A  quantitative  fit  test  uses  a  probe  inserted  through  the  device  to  determine  the  corKentration  of  a  substance  inside  the  respirator  com¬ 
pared  to  the  concentrMion  of  the  substance  outside  the  respirator. 

Quantitative  respirator  fit  testing  procedures  may  be  found  in  the  NtOSH  documenL  Guide  to  Industrial  Respiratory  Protection  (151— 
NiOSH1987). 

Advantages  and  Disadvantages 

Usually,  qualitative  tests  are  fasL  require  no  complicated,  expensive  equipmenL  arxf  are  ea^  performed  in  the  field.  However,  most 
quatitative  tests  rely  on  the  wearer's  subjective  resportse,  so  they  may  not  be  entirely  reliable.  The  tests  are  unable  to  rank  two  or 
more  adequately  fitting  respirators,  due  to  the  subjective  nature  of  the  test 

One  advantage  of  a  quantitstiive  test  is  that  it  does  not  rely  on  a  subjective  response  and  therefore  may  be  more  reliable.  Quantitative 

■  fittirrg  tests  require  expensive  equipment  that  can  be  operated  only  by  highly  trained  personnel.  Each  test  respirator  must  be 
equipped  with  a  sampling  probe  to  allow  removal  of  a  contirHJOus  air  sample  from  the  facepiece,  so  the  same  facepiece  canrwl  be 
worn  in  actual  service.  New  tests  are  available  that  aKow  the  HCW  to  wear  the  actual  res^tor.  Filter  elements  contain  the  probe 
and  are  changed. 

Fit  Checking 

HCWs  should  check  the  facepiece  fit  of  a  respirator  before  each  use.  They  should  be  instructed  how  to  ad|i^  the  respirator  and  to  de- 
termirre  if  it  fits  property.  This  may  be  done  following  the  manufacturer's  facepiece  fitting  instructiorrs.  This  may  also  be  doite  in  one 
of  the  foltowing  ways: 

Negative  Pressure  Test 

To  perform  a  negative-pressure  fit  check,  the  HCW  dons  the  respirator  and  adjusts  the  straps.  The  HCW  then  occludes  any  portion  of 
the  respirator  through  which  air  may  enter  (i.e.,  wherever  there  is  filter).  The  HCW  then  inhales  deeply.  Suction  created  by  tire  Mta- 
lation  should  compress  the  respirator  against  the  face,  if  the  ntask  fits  property,  no  leakage  should  be  detected. 

Positive  Pressure  Test 

To  perform  a  positive-pressure  fit  check,  the  HCW  dons  the  device  with  the  straps  ati^ted  correctly  and  exhales  with  rrxxterate  force 
' _ while  occluding  the  exhalation  valve.  Leakage  of  air  at  the  face  seal  indicates  an  irradequate  ffi. _ ^ _ 


Supplement  5 — Decontamination: 
Cleaning,  Disinfecting,  and  Sterilizing 
of  Patient-Care  Equipment 

Equipment  used  on  patients  with  TB 
is  unlikely  to  be  involved  in  the 
transmission  of  the  organism,  although 
transmission  by  contaminated 


bronchoscopes  has  been  demonstrated 
(162— Nelsonig83. 163— LeerslQBO). 
Guidelines  for  cleaning,  disinfecting, 
and  sterilizing  equipment  have  been 
published  (164— <fem«'1983, 

— ^Rutalal990).  The  rationale  for 
cleaning,  disinfecting,  or  sterilizing 
patient-care  equipment  can  be 


understood  mrm  readily  if  medical 
devices,  equipment,  and  surgical 
materials  are  divided  into  thm  general 
categories  (critical  items,  semicritical 
items,  and  noncritical  items)  based  on 
the  potential  risk  of  infection- involved 
in  their  use  (166 — Faverol991, 167— 
C^merl985). 
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Critical  items  are  instruments  such  as 
needles,  surgical  instruments,  cardiac 
catheters,  or  implants  that  are 
introduced  directly  into  the  bloodstream 
or  into  other  normally  sterile  areas  of 
the  body.  These  items  should  be  sterile 
at  the  time  of  use. 

Semi-critical  items  are  items  such  as 
noninvasive  flexible  and  rigid  fiberoptic 
endoscopes  or  bronchoscopes, 
endotracheal  tubes,  or  ane^esia 
breathing  circuits,  that  may  come  in 
contact  with  mucous  membranes  but  do 
not  ordinarily  penetrate  body  surfaces. 
Although  sterilization  is  preferred  for 
these  instruments,  high-level 
disinfection  that  destroys  vegetative 
microorganisms,  most  fimgal  spores, 
tubercle  bacilli,  and  small,  nonlipid 
viruses  may  be  used.  Meticulous 
physical  cleaning  before  sterilization  or 
hi^-level  disinfection  is  essential. 

Noncritical  items  are  those  that  either 
do  not  ordinarily  touch  the  patient  or 
touch  only  intact  skin.  Such  items 
include  crutches,  bedboards,  blood 
pressure  cufis,  and  various  other 
medical  accessories.  These  items  are  not 
associated  with  transmission  of 
pathogens,  including  M.  tuberculosis. 
Consequently,  washing  with  a  detergent 
is  usually  sufficient. 

Generally,  critical  items  should  be 
sterilized,  semi-critical  items  should  be 
sterilized  or  subjected  to  high-level 
disinfection.  Noncritical  items  need 
only  be  cleaned  with  detergents  or  low- 
level  disinfectants.  Meticulous  physical 
cleaning  before  sterilization  or  hi^ 
level  disinfection  is  essential. 

Health-care  facility  policies  should 
identify  whether  cleaning,  disinfecting, 
or  sterilizing  an  item  is  indicated  to 
decrease  the  risk  of  infection.  Decisions 
about  decontamination  processes 
should  be  based  on  the  intended  use  of 
the  item  and  not  on  the  diagnosis  of  the 
patient  for  whom  the  item  was  used. 
Selection  of  chemical  disinfectants 
depends  on  the  intended  use,  the  level 
of  disinfection  required,  and  the 
structure  and  material  of  the  item  to  be 
disinfected. 

Although  microorganisms  are 
normally  foimd  on  walls,  floors,  and 
other  suirfaces,  these  environmental 
surfaces  are  rarely  associated  with 
transmission  of  infections  to  patients  or 
HCWs.  This  is  particularly  true  with 
organisms  such  as  M.  tuberculosis, 
which  generally  require  inhalation  by 
the  host  for  infection  to  occur. 
Therefore,  extraordinary  attempts  to 
disinfect  or  sterilize  environmental 
sxixfaces  are  not  indicated.  If  a  detergent 
germicide  is  used  for  routine  cleaning  a 
hospital-grade.  Environmental 
Protection  Agency-approved  germicide/ 
disinfectant  that  is  not  tuberculocidal 


can  be  used.  The  same  routine  daily 
cleaning  procedures  used  in  other 
rooms  in  the  facility  should  be  used  to 
clean  rooms  of  patients  who  are  on  TB 
isolation,  and  personnel  cleaning  the 
room  should  follow  TB  isolation 
practices. 

Glossary 

This  glossary  contains  many  of  the  terms 
used  in  the  guidelines,  as  well  as  others 
which  are  fluently  encountered  by  those 
who  work  in  TB  infection  control  programs. 
The  definitions  given  are  not  dictionary 
definitions  but  are  the  ones  most  applicable 
to  usage  relating  to  TB. 

Acid-Fast  Bacilli — Bacteria  that  retain  certain 
dyes  even  when  washed  with  an  acid 
solution.  Most  acid-fest  organisms  are 
mycobacteria.  When  seen  on  a  stained 
smear  of  sputum  or  other  clinical 
specimen,  a  diagnosis  of  TB  should  he 
considered;  however,  the  diagnosis  is  not 
confirmed  until  a  culture  is  grown  and 
identified  as  M.  tuberculosis. 

Acquired  Drug  Resistance — Resistance  to  one 
or  more  antituberculosis  drugs  which 
develops  while  a  patient  is  on  therapy, 
usually  the  result  of  nonadherence  on  the 
part  of  the  patient  or  inadequate  therapy 
prescribed  by  a  health  care  provider. 
Adherence— Refers  to  the  completion  by 
patients  of  all  aspects  of  the  treatment 
regimen  as  prescribed  by  the  medical 
provider.  Also  refers  to  HCWs  and 
employers  following  all  guidelines 
pertaining  to  infection  control. 

Aerosol,  Aerosolization — In  TB,  it  refers  to 
the  infectious  droplet  nuclei  that  are 
expelled  from  a  person  which  can  be 
transmitted  to  o^er  people. 

AlA — ^The  American  Institute  of  Architects,  a 
professional  body  that  develops  standards 
for  building  ventilation. 

Air  Changes — Air  flow  quantity  to  a  space 
measu^  in  terms  of  the  room  volume.  i.e., 
volume  of  air  delivered-Koom  volume. 
Usually  expressed  as  number  of  air 
changes  per  hour. 

Alveoli— The  small  air  sacs  in  the  lungs 
which  lie  at  the  end  of  the  bronchial  tree. 
The  site  where  carbon  dioxide  is  replaced 
by  oxygen  in  the  lungs,  and  the  site  where 
TB  infection  usually  begins. 

Aneigy— The  inability  of  a  person  to  react  to 
skin-test  antigens  because  of  defects  in  the 
immune  system,  even  if  the  person  is 
infected  with  the  organisms  tested. 
Anteroom — ^A  small  room  located  between  an 
isolation  room  and  a  corridor  that  acts  as 
an  airlock,  preventing  escape  of  room 
contaminants  into  the  corridor. 

Ashrae — ^The  American  Society  of  Heating, 
Refrigerating  and  Air  Conditioning 
Engineers,  a  professional  body  that 
develops  standards  for  building 
ventilation. 

Asymptomatic — Showing  or  causing  no 
symptoms. 

Bacte^B* — One  of  the  most  widely  used 
radiometric  methods  to  detect  early  growth 
of  mycobacteria  in  culture.  It  provides 
rapid  growth  (average  of  9  days),  specific 
identification  of  M.  tubeitmlosis  (5  days), 
and  rapid  drug  susceptibility  testing  (6 
days). 


Bactericidal — Capable  of  killing  bacteria. 
Isoniazid  and  rifempin  are  the  two  most 

Kent  bactericidal  antituberculosis  drugs 
)  Bacteriostatic). 

Bacteriostatic — Capable  of  preventing 
bacterial  growth  but  not  necessarily 
capable  of  killing  bacteria.  Drugs  such  as 
ethambutol  and  para-aminosalicylic  add 
are  primarily  bacteriostatic  (see 
Bactericidal). 

BCG  (Bacillus  of  Calmette  and  Guerin)— A 
TB  vaccine  widely  used  in  some  parts  of 
the  world. 

Booster  Phenomenon — Seen  when  an 
individual  with  infection  does  not  react  to 
tuberculin  because  his/her  body’s  ceil 
responses  to  tuberculin  have  gradually 
waned  over  the  years.  An  Initial  tuberculin 
test  may  stimulate  (boost)  the  immune 
system  so  that  the  next  test  will  be 
positive.  This  phenomenon  is  important  in 
infection  control  in  ordw  to  distinguish 
between  recent  converters  and  people  who 
have  been  infected  for  a  long  time,  and 
determine  if  in  feet  transmission  is  taking 
place.  Although  the  booster  phenomenon 
may  occur  at  any  age,  it  is  most  frequent 
among  persons  over  55. 

Bronchoscopy — A  procedure  for  examining 
the  respiratory  by  inserting  an 
instrument  (Imnchoscope)  through  the 
mouth  or  nose  into  the  trachea.  Diagnostic 
specimens  can  be  obtained  during 
bronchoscopy. 

Capreomycin — An  injectable  second-line 
antituterculosis  drug  related  to 
streptomydn.  Used  primarily  for  drug- 
resistant  TB. 

Cavity — A  hole  in  the  lung  resulting  from 
destruction  of  pulmonary  tissue.  May  be 
caused  by  TB,  but  also  by  other  pulmonary 
infections  and  conditions.  TB  patients  with 
cavities  in  their  lungs  are  said  to  have 
“cavitary  disease”  and  are  often  more 
infectious  than  patients  without  cavities. 
Chemotherapy — Treatment  of  an  infection  or 
disease  by  means  of  oral  or  injedable 
drugs. 

Chest  Radiograph — ^In  patients  showing  signs 
or  symptoms  of  TB,  a  radiograph  of  &e 
chest  is  taken  to  view  the  respiratory 
system.  Abnormalities,  such  as  lesions  or 
cavities  in  the  lungs  and  enlarged  lymph 
nodes,  may  indicate  the  presence  of  TB. 
Contad — ^An  individual  who  has  shared  the 
same  air  as  a  person  with  infectious  TB  for 
a  sufficient  amount  of  time  so  that  there  is 
a  probability  that  transmission  of  TB  has 
occurred. 

Conversion,  PPD — See  PPD  TEST 
CONVERSION. 

Culture — ^The  process  of  growing  baderia  in 
the  laboratory  so  that  organisms  can  be 
identified. 

Cydoserine  (CS) — A  second  lirre  oral 
antituberculosis  drug,  used  primarily  for 
treating  dnrg-resistant  TB  and  disease 
caused  by  nontuberculous  mycobaderia. 
Dilution  Ventilation — ^An  engineering  control 
technique  to  dilute  and  remove  air-borne 
contaminants  by  the  flow  of  air  into  and 
out  of  the  area.  Air  that  contains  droplet 
nudei  is  removed  and  replaced  by  air  that 
is  free  of  contaminants.  If  the  flow  is 
suffident,  droplet  nuclei  become 
dispersed,  and  their  concentration  in  the 
air  is  diminished. 
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Directly  Observed  Therapy — ^An  adherence¬ 
enhancing  strategy  in  which  each  dose  of 
medication  is  ingested  by  the  patient  under 
the  supervision  of  a  health  care  worker. 
DNA  Probe — A  technique  that  allows  precise 
identification  of  mycobacterium  such  as  M. 
tuberculosis  and  M.  bovis  that  are  grown 
in  culture.  The  identihcation  can  Iw 
completed  in  as  little  as  two  hours. 

Droplet  Nuclei — Microscopic  particles  (1  to  5 
microns  in  diameter)  produced  when  a 
person  coughs,  sneezes,  shouts,  or  sings. 
The  droplets  can  carry  tubercle  bacilli  and 
remain  in  the  air  by  normal  air  currents  in 
the  room. 

Drug  Susceptibility  Pattern — ^The 
antituberculosis  drugs  to  which  a  tubercle 
bacillus  is  susceptible  and  those  to  which 
it  is  resistant  based  on  susceptibility  tests. 
Drug  Susceptibility  Tests — Laboratory  tests 
which  determine  if  the  tubercle  bacilli 
cultured  from  a  patient  is  susceptible  or 
resistant  to  various  antituberculosis  drugs. 
Ethambutol — ^An  oral  antituberculosis  drug 
sometimes  used  with  isoniazid  and/or 
rifampin. 

Ethionamide — ^A  second  line  oral 
antituberculosis  drug. 

Exposiuo — The  condition  of  being  subjected 
to  something,  such  as  infectious  agents, 
which  may  have  a  harmful  effect.  A  person 
exposed  to  TB  does  not  necessarily  Income 
infected  (see  Transmission). 

Fluorochrome  Stain — A  technique  for 
staining  a  clinical  specimen  with  dyes 
which  fluoresce,  in  order  to  perform  a 
microscopic  examination  (smear)  for 
mycobacteria.  This  technique  is  preferable 
to  other  staining  techniques  because  the 
mycobacteria  can  be  easily  seen. 

Fomites — Linens,  books,  dishes,  or  other 
objects  used  or  touched  by  a  patient.  They 
are  not  involved  in  the  transmission  of  TB. 
Gastric  Aspirates — Procedure  sometimes 
used  to  obtain  mycobacteria  for  culture 
when  a  patient  cannot  produce  adequate 
sputum.  A  tube  inserted  into  the  stomach 
is  used  to  recover  any  bacilli  which  may 
have  been  coughed  up  and  then 
swallowed.  This  procedure  is  particularly 
useful  for  diagnosis  in  children.* 

HEPA  (High-Efficiency  Particulate  Air) 

Filter — Specialized  filter  that  is  capable  of 
removing  99.97%  of  particles  0.3  microns 
in  diameter.  It  may  be  of  assistance  in 
control  of  TB  transmission.  Requires 
expertise  in  installation  and  maintenance. 
Human  Immunodeficiency  Virus  or  HIV 
Infection — Infection  with  the  virus  that 
causes  the  acquired  inununodeficiency 
syndrome  (AIDS).  It  is  the  most  potent  risk 
factor  for  progression  frx)m  TB  infection  to 
active  TB. 

Inununosuppressed — Persons  with  severe 
cellular  immunosuppression  (e.g.,  HIV- 
infected  or  oigan  transplant  patients  on 
immunosuppressive  therapy).  These 
patients  are  at  greatly  increased  risk  for 
developing  TB  once  infected.  There  are  no 
data  available  on  whether  they  are  also  at 
risk  of  becoming  infected  with  M. 
tuberculosis,  if  exposed. 

Induced  Sputum — Sputum  obtained  from  a 
patient  unable  to  cough  up  a  spontaneous 
specimen.  The  patient  inhales  a  mist  of 
saline  (salt  water),  which  stimulates  a 
cough  from  deep  within  the  lungs. 


Induration — ^The  area  of  swelling  that 
surrounds  the  site  of  injection  of 
tuberculin.  The  diameter  of  the  indurated 
area  is  measured  (in  millimeters)  48-72 
hours  after  the  injection  and  is  recorded  as 
the  result  of  the  PPD  test. 

Infection — ^The  condition  in  which  organisms 
capable  of  causing  disease  (e.g.,  M. 
tuberculosis)  multiply  within  the  body  and 
cause  a  response  from  the  host’s  immune 
defenses.  Infection  may  or  may  not  lead  to 
clinical  disease. 

Infectious — Capable  of  causing  infection.  In 
TB,  a  person  is  infectious  only  if  he/she 
has  clinically  active  TB.  TB  patients  whose 
sputum  is  AFB  smear  positive  are  often 
infectious. 

Intermittent  Therapy — ^Therapy  given  on  a 
twice-weekly  or  three-times  weekly  basis 
under  direct  supervision  of  a  health 
worker. 

Intradermal — Within  the  layers  of  the  skin. 
Isoniazid  (INH) — An  oral  dmg  either  used 
alone  to  treat  TB  infection  or  in 
combination  with  one  or  more  other  drugs 
to  treat  TB  disease. 

Kanamycin — Injectable  secondary 
antituberculosis  drug  related  to 
Streptomycin.  It  is  used  primarily  for 
treatment  of  streptomycin-resistant  TB. 
Local  Exhaust  Ventilation — Used  as  a  source 
control  technique  to  capture  and  remove 
air-bome  contaminants  by  enclosing  the 
contaminant  source  or  by  means  of  a  hood 
placed  very  near  the  contaminant  source. 
Mantoux  Test — A  tuberculin  test  given  by 
injecting  a  measured  amount  of  liquid 
tuberculin  into  the  dermis  (second  layer  of 
the  skin)  with  a  needle  and  syringe.  It  is 
the  most  reliable  and  best  standardized 
technique  for  tuberculin  testing  (see 
Tuberculin  Skin  Test  and  Purified  Protein 
Derivative  Test). 

Mixing — ^The  degree  to  which  air  supplied  to 
a  room  mixes  with  the  air  already  in  the 
room.  Generally  expressed  in  terms  of  a 
Mixing  Value.  A  low  value  (i.e.,  1) 
indicates  good  mixing;  a  higher  value  (i.e., 
10)  indicates  poor  mixing. 

Mycobacterium  Tuberculosis  Complex — ^The 
complex  of  mycobacterial  species  that 
causes  TB;  it  includes  M.  tuberculosis,  M. 
bovis,  and  M.  africanum. 

Negative  Pressure — A  term  used  to  describe 
^e  relative  air  pressure  difference  between 
two  areas  of  the  health-care  facility.  Air 
will  flow  from  the  higher  pressure  area  into 
the  lower  pressure  area. 
Para-Aminosalicylic  Acid  (PAS) — An  oral 
antituberculosis  drug  used  for  drug- 
resistant  TB. 

Pathogenesis — ^The  natural  development  of  a 
disease  in  the  body  without  intervention 
(i.e.,  without  treatment). 

Portable  Filtration  Units — Portable  devices 
that  provide  contaminant  dilution  by 
recirculating  air  within  a  room  through  a 
HEPA  filter. 

Positive  PPD  Reaction — A  reaction  to  the 
purified  protein  derivative  (PPD)  test  that 
suggests  the  individual  tested  is  infected 
with  tubercle  bacilli.  Determination  of  the 
reaction  is  largely  dependent  on 
interpretation  by  the  person  evaluating  the 
test,  given  the  patient’s  or  HCW’s  medical 
history  and  risk  factors. 


Preventive  Therapy— Chemotherapy  of  TB 
infection,  primarily  used  to  prevent 
progression  of  infrction  to  clinically  active 
disease. 

Primary  Drug  Resistance  (PDR) — ^Resistance 
of  bacteria  to  drugs  which  exists  before  the 
beginning  of  treatment  (see  Acquired  Drug 
Resistance). 

Primary  Drugs — ^Term  sometimes  used  to 
refer  to  the  most  commonly  used 
antituberculosis  drugs:  isoniazid,  rifampin, 
pyrazinamide,  ethambutol.  and 
streptomycin. 

Purified  Protein  Derivative  (PPD) — A  type  of 
purified  tuberculin  preparation  derived 
from  old  tuberculin  (OT)  and  developed  in 
the  1930’8.  The  standard  Mantoux  test  uses 
5  TU  (tuberculin  units)  of  PPD. 

Purified  Protein  Derivative  (PPD)  Test — A 
method  to  determine  \yhether  a  person  is 
infected  with  Mycobacterium  tuoerculosis. 
A  small  dose  of  the  antigen  from  M. 
tuberculosis  is  injected  just  beneath  the 
surface  of  the  skin  and  ^e  area  is 
examined  48-72  hours  after  the  injection. 

A  positive  reaction  is  measured  according 
to  the  size  of  the  induration.  The 
classifications  for  positive  reactions 
depend  on  the  patient’s  medical  history 
and  various  risk  factors  (see  Mantoux  Test). 
Purified  Protein  Derivative  (PPD)  Test 
Conversion— Growth  in  induration  within 
a  two-year  period  after  an  initial  negative 
reaction  with  a  difference  of  10  or  more 
millimeters  of  induration.  Such 
“conversion”  may  represent  new  infection 
which  is  associated  with  a  high  risk  of 
developing  disease,  or  may  occur  as  a 
result  of  the  Booster  Phenomenon. 
Pyrazinamide  (PZA) — An  oral 
antituberculosis  drug.  It  is  important  as  a 
primary  drug  in  short-course  treatment 
regimens. 

Radiometric  Methods — A  rapid  method  for 
culturing  TB  allowing  identification  of  M. 
tuberculosis  in  5-10  days. 

Recirculation — ^Ventilation  where  all  or  most 
of  the  air  exhausted  from  an  area  is 
returned  to  the  area. 

Regimen — ^Any  particular  treatment  plan  for 
*13  specifying  which  drugs  are  used,  in 
what  doses,  according  to  what  schedule, 
and  for  how  long. 

Registry — A  record-keeping  method  to 
collect  clinical,  laboratory,  and  radiographic 
data  on  'TB  or  any  other  pathological  field  so 
the  data  can  be  organized  and  properly 
processed  to  be  made  available  for 
epidemiologic  study. 

Resistance — ^The  ability  of  some  strains  of 
bacteria  (including  M.  tuberculosis)  to  grow 
and  multiply  even  in  the  presence  of  certain 
drugs  which  normally  kill  them.  (Such 
strains  are  referred  to  as  “drug  resistant 
strains.”) 

Rifampin — An  oral  antituberculosis  drug 
which  when  used  along  with  isoniazid 
provides  the  basis  for  short-course  therapy. 

Secondary  Drugs — Antituberculosis  drugs 
used  in  difficult  cases  (such  as  for 
retreatment  or  when  there  is  resistance  to 
primary  drugs).  Examples  are  cycloserine, 
ethionamide,  capreomycin. 

Single  Pass  Ventilation — ^Ventilation  in 
which  100%  of  the  air  supplied  to  an  area 
is  exhausted  to  the  outside. 
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Smear  tAFB  Smear) — A  laboratory 
technique  for  visualizing  mycobacteria.  The 
specimen  is  smeared  onto  a  slide  and 
stained,  and  then  placed  under  the 
microscope  far  examination.  Smear  results 
should  be  available  within  24  hours.  A  large 
amount  of  mycobacteria  usually  indicates 
infectiousness;  however,  a  “positive’'  result 
is  not  definitive  for  TB. 

Source  Case — An  infectious  individual 
who  has  transmitted  tubercle  bacilli  to 
another  person  or  persons. 

Source  Control— Control  of  a  contaminant 
at  the  source  of  generation  rather  than 
permitting  it  to  enter  the  general  work  space. 

Specimen — Any  body  fluid,  secretion,  or 
tissue  sent  to  the  laboratory  where  smears 
and  cultures  for  tubercle  bacilli  will  be 
performed.  The  specimen  may  consist  of 
sputum,  nrine,  spinal  fluid,  materia!  obtained 
at  biopsy,  etc. 

Sputum — Material  coughed  up  from  deep 
within  the  lungs.  If  a  patient  has  a  pulmonary 
infection,  an  examination  of  the  sputum  by 
smear  and  culture  can  indicate  what 
organism  is  responsible  for  the  infection.  It 
should  not  be  confused  with  saliva  or  with 
nasal  secretions. 

Sputum  Smear  Positive — ^AFB  are  visible 
after  staining  when  viewed  under  a 
microscope.  Individuals  with  sputum  smear 
positive  for  AFB  are  considered  more 
infectknts  than  those  with  smear-negative 
sputum. 

Streptomycin  (SM) — ^The  most  commonly 
used  inject^deantituberculosis  drug 
Symptomatic — Having  symptoms  which 
may  be  clues  to  the  presence  of  TB  or  another 
disease  (sea  Asymptomatic). 

Transmission — ^The  spread  of  an  infectious 
agent  like  Mycobacterium  tuberculosis  from 
one  individual  to  another.  The  duration  and 
intensity  of  exposure  to  TB  is  directly  related 
to  the  l^liho^  that  transmission  will  occur 
and  a  person  will  become  infected  (see 
Exposure). 

Treatment  Failures — Refers  to  individuals 
who  fait  to  improve  even  after  a  course  of 
chemotherapy  is  begun,  and  to  individuals 
whose  disease  worsens  after  having 
initially  improved. 

Tubercle  Bacilli — ^The  term  often  used  to 
refer  to  the  organism  Mycebacterium 
tuberculosis. 

Tuberculin  Skin  Test — ^A  method  to 
determine  whether  a  person  is  infected 
with  Mycobacterium  tuberculosis.  A  small 
dose  of  the  antigen  from  M.  tuberculosis  is 
injected  just  beneath  the  surface  of  the  skin 
and  the  area  is  examined  43-72  hours  after 
the  injection.  A  positive  reaction  is 
measured  according  to  the  siae  of  the 
swelling  The  classifications  for  {>ositive 
reactions  depend  on  the  patient’s  medical 
history  and  vanous  risk  factors  (see 
Mantoux  Test.  PPD  Test). 

Tuberculosis  (TB) — A  clinically  apparent 
active  disease  process  caused  by 
Mycobacterium  tuberculosis  complex 
(usually  M.  tuberculosis  or,  rarely,  M. 
bovis  ca  M.  africanum). 

Tuberculosis  Case — A  particular  instance  of 
clinically  active  TB.  It  is  sometimes  used 
incorrectly  to  designate  the  individual  with 
the  disease. 

Tuberculosis  Infection — A  condition  in 
which  living  tubercle  bacilli  are  present  in 


the  body,  without  producing  clinically 
active  disease.  AltMugh  the  infected 
individual  has  a  positive  tuberculin 
reaction,  he/she  has  no  symptoms  related 
to  the  infection  and  is  not  infectious. 
However,  the  infected  individual  remains 
at  lifelong  risk  of  developing  disease  unless 
preventive  therapy  is  given. 

Tuberculosis  (TB)  IsoiatioD  Precautions — 
Infection  control  procedures  that  should  be 
applied  when  persons  with  loiown  or 
suspected  infertious  TB  are  hospitalized  or 
residing  in  other  inpatient  facilities.  These 
precautions  include  the  use  of  a  private 
room  with  negative  pressure  in  relation  to 
surrounding  air  and  removal  of  air  frran  the 
room  directly  to  the  outside.  Not  the  same 
as  “respiratory  isolation’*  which  calls  for  a 
private  room,  but  does  not  require  negative 
pressure  and  exhaust  of  room  air  to  the 
outside. 

Two-Step  Testing — A  procedure  used  among 
people  who  receive  tuberculin  skin  tests 
periodically  (such  as  health  care  workers) 
to  reduce  the  likelihood  of  mistalcing  a 
boosted  reaction  for  a  recent  infection.  If 
the  initial  tuberculin  test  is  classified  as 
negative,  a  second  test  is  repeated  one 
week  latm-.  If  the  reaction  to  the  second  test 
is  positive,  it  probably  represents  a  boosted 
reaction.  If  the  second  test  result  remains 
negative,  the  person  is  classified  as  being 
uninfected. 

Ultraviolet  (UV)  Lamps — Lamps  that  destroy 
germs  by  emitting  radiation  predominantly 
at  a  wavelength  of  254  nanometers 
(intermediate  between  visible  light  and  X- 
rays).  They  can  be  used  in  ceiling  or  wall 
fixtures  or  within  air  ducts  of  ventilation 
systems.  The  eflectiveness  in  killing 
tubercle  bacilli  for  infection  control  in 
health-care  fecilitiM  is  not  yet  proven. 
Ultraviolet  Germicidal  Irradiation  (UVGI) — A 
form  of  radiation  intermediate  between 
visible  li^Cmd  Xneys.  UVGI  is  effective 
in  killing  many  bacteria,  including  tubercle 
bacilli. 

Virulence — Refers  to  the  ability  of  a 
microorganism,  such  as  M.  tuberculosis,  to 
produce  serious  disease.  M.  tebercuiosis  is 
a  virulent  organism.  Some  nontuberculous 
mycobacteria  are  virulent  (e.g.,  M. 
k^sasii),  while  others  (e.g.,  M.  gordonae) 
are  not.  (Pathogenicity  is  a  related,  though 
not  identical,  concept.) 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9CFR  317  and  381 
[Docket  No.  93-01 2F] 

RIN  0583-AB67 

Mandatory  Safe  Handling  Statements 
on  Labeling  of  Raw  Meat  and  Poultry 
Products 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  Federal  meat  and  poultry  products 
inspection  regulations  to  m^e  safe 
handling  instructions  mandatory  on  all 
raw  meat  and  poultry  product  labeling. 
The  handling  instructions  include  a 
rationale  statement  and  address  safe 
storage  of  raw  product,  prevention  of 
cross-contamination,  cooking  of  raw 
product,  and  handling  of  leftovers.  The 
rule  provides  additional  safeguards  to 
protect  consumers  from  exposure  to 
possible  bacterial  contaminants  found 
in  raw  meat  and  poultry  products.  This 
action  is  being  taken  in  an  effort  to 
reduce  the  risk  of  foodbome  illness. 
DATES:  Effective  Date:  October  15, 1993. 
However,  pork  products  other  than 
those  described  in  318.10(a)(1)  will  not 
be  required  to  comply  until  January  15, 
1994. 

FOR  FURTHER  INFORMATION  CONTRACT: 
Patrick  J.  Clerkin,  Director,  Field 
Operations  Division,  Regulatory 
Programs,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250,  (202)  254-2537. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  122U1 

When  the  Agency  published  the 
interim  rule,  the  Agency  had 
determined  that  the  rule  was  not  a  major 
rule  under  Executive  Order  12291. 

Since  that  time.  President  Clinton  has 
signed  Executive  Order  12860  which 
revokes  Executive  Order  12291  and 
requires,  among  other  things,  that 
agencies  detente  whether  a  regulatory 
action  is  significant.  A  significant 
regulatory  action  is  one  that  is  likely  to 
(1)  have  an  annual  eff^  on  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  tne 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements. 


grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  executive  order. 

A  preliminary  analysis  wtis  published 
for  comment  in  the  preamble  of  the 
interim  rule  (58  FR  43478,  August  16, 
1993).  Most  comments  addressed  the 
cost  of  the  rule. 

The  analysis  assumes  all  commuted 
product  must  be  labeled  by  October  15, 
1993.  This  final  rule  incorporates  two 
major  changes  hum  the  interim  rule  that 
should  greatly  reduce  the  costs  of 
complying  with  safe  handling 
requirements.  The  first  modification 
allows  for  point-of-purchase  “leaflets” 
for  most  products  during  the  first  6 
months  after  the  effective  date  of 
October  15, 1993.  Until  April  15, 1994, 
only  raw  or  partially-cooked  commuted 
products  such  as  groxmd  beef,  ground 
poultry  or  patties  will  be  required  to 
have  the  safe  handling  instructions 
affixed  to  each  individual  consumer 
package.  A  second  major  change 
provides  for  a  single  set  of  instructions 
for  both  meat  and  poultry  at  both  retail 
and  institution  markets.  The  interim 
rule  specified  four  different  sets  of 
instructions. 

An  analysis  of  comments  on  the 
projected  costs  and  benefits  taking  into 
consideration  the  above  modifications 
and  the  new  Executive  Order  follows. 

Risk/Benefits  Analysis 
In  criticizing  the  benefit  analysis, 
several  commenters  pointed  to  the 
statement  that  “The  Department  is  not 
aware  of  any  quantitative  estimate  of 
effectiveness.”  Taking  this  statement  out 
of  context  misses  the  point.  The  net 
benefit  analysis  was  constructed  to 
show  that  while  the  exact  level  of 
effectiveness  is  unknown,  safe  handling 
labels  do  not  need  to  prevent  a  high 
level  of  foodbome  illness  to  result  in  net 
societal  benefits. 

It  is  the  natxu^  of  health  and  safety 
regulations  that  benefits  accme  to 
society  in  general  while  costs  are  home 
by  specific  businesses  or  other  entities. 
Tliis  situation  normally  leads  to  cases 
where  costs  can  be  quantified  easier 
than  benefits. 

Retail  Costs 

There  are  three  central  cost  issues  that 
will  determine  the  impact  on  retail 
stores.  These  are  the  compatibility  of 
existing  scale/wrapping  systems,  the 
increased  cost  for  labels,  and  the  labor 
costs  for  applying  labels.  These  three 
costs  are  discussed  separately  but 
interrelated  because  the  cost  of  labels 
and  labor  depend  on  whether  or  not  the 


existing  equipment  is  compatible.  Based 
on  the  revisions  to  the  rule  and 
comments  on  the  preliminary  analysis, 
the  Department  estimates  that  retail 
stores  prepare  approximately  10  billion 
packages  annually,  and  that  an 
estimated  1  billion  or  10  percent  are  for 
comminuted  product. 

Use  of  Existing  Scale/Meat  Wrapping 
Systems 

The  Preliminary  analysis  assumed 
that  retail  stores  would  have  the  option 
of  appljring  a  second  auxiliary  label  or 
of  increasing  their  label  size  to  combine 
weight  and  price  information  with  safe 
handling  instmctions.  While  some  retail 
companies  indicated  their  equipment 
could  hemdle  a  larger  label,  others  stated 
that  they  would  not  be  able  to  increase 
the  amoimt  of  printing  on  the  labels  or 
the  size  of  the  label  generated  without 
retooling  or  replacing  scale/meat 
wrapping  systems.  Other  firms 
indicated  they  used  equipment  that 
could  print  the  safe  hancUing 
instructions,  but  could  not  print  the 
symbols.  A  large  retail  firm  suggested 
they  would  upgrade  their  equipment 
rather  than  apply  separate  labels.  Given 
the  6-month  delay  for  labeling  non- 
comminuted  product,  the  Department 
anticipates  that  this  will  be  the  response 
of  most  large  retail  chains  that  cannot 
use  existing  equipment  to  apply  a  single 
Icfoel.  The  Department  expects  the 
majority  of  retail  stores  to  initially  use 
point-of-purchase  information  for  non- 
comminuted  product  and  use  separate 
pressure-sensitive  labels  for 
comminuted  product  and  then  phase  in 
new  equipment  that  can  apply  safe 
handling  instructions  along  with  net 
weight  and  price  information. 

Labor  Costs 

A  large  number  of  comments  noted 
that  the  Department’s  preliminary 
analysis  did  not  include  labor  costs 
associated  with  applying  pressure- 
sensitive  labels  to  retail  packages.  'These 
comments  are  correct.  If  firms  can  iise 
existing  equipment,  there  are  no 
additional  labor  costs.  The  comments 
suggested  that  for  firms  that  must  use 
auxiliary  labels,  there  are  ways  to 
minimize  costs.  While  come  comments 
suggested  that  applying  the  label  would 
take  fiom  2  to  4  seconds  per  label,  a  rate 
of  from  15  to  30  per  minute,  a  retail 
chain  with  almost  100  supermarkets 
commented  that  labels  could  be  applied 
at  a  rate  of  100  per  minute  using  retail 
hand  label  guns.  Most  estimates  of  labor 
costs  per  package  ranged  from  $.0075  to 
$.0175  per  label.  However,  none  of  these 
estimates  were  based  on  the  use  of  label 
application  guns. 
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The  Department  believes  that  most 
retail  stores  will  expend  upfront  capital 
costs  rather  than  experience  recurring 
labor  costs.  The  6-month  delay  for  most 
products  will  allow  for  modifying 
equipment  or  phasing  in  new 
equipment,  if  needed.  Small  retail  stores 
are  more  likely  to  experience  some  labor 
costs  but  the  option  of  hand-held 
labeling  gvms  should  minimize  such 
costs.  The  Department  anticipates  that 
stores  will  utilize  point-of-purchase 
materials  that  will  minimize  any  labor 
costs. 

Cost  Per  Label 


The  preliminary  analysis  assumed 
that  all  raw  product  already  includes 
some  form  of  commerciedly  prepared 
label  and  that  the  incremental  cost  of 
including  the  safe  handling  instructions 
will  increase  the  total  per  label  cost  by 
$.0025  to  $.005.  One  large  retail  chain 
commented  that  printing  the  safe 
handling  instructions  as  part  of  their 
price  labels  would  double  their  label 
costs  from  $.0025  to  $.005,  the  same 
estimate  used  in  the  preliminary 
analysis.  For  firms  that  indicated  they 
would  require  separate  labels,  the  most 
frequent  response  was  that  the  labels 
would  cost  $.01  each.  The  preliminary 
analysis  estimated  that  the  cost  of  an 
additional  label  would  range  from  $.01 
to  $.025.  In  general,  the  comments 
supported  thds  estimate  with  more 
comments  suggesting  the  lower  end  of 
the  range.  There  were  comments, 
including  one  from  an  official  at  the 
Small  Business  Administration, 
suggesting  that  some  retail  firms  were 
paying  far  more  for  pressxure-sensitive 
labels.  Discussions  with  label 
manufacturers  indicate  that  the  lower 
prices  are  available  for  even  small 
quantities. 


The  cost  per  label  will  be  a  recurring 
cost.  Comments  suggest  that  the  large 
retail  chains  will  utilize  equipment, 
especially  by  April  15, 1994,  that  will 
keep  the  reciirring  cost  in  the  range  of 
$.0025  to  $.005  per  label.  Larger  retail 
chains  most  likely  account  for  more 
than  80  percent  of  the  packages.  If  80 
percent  of  the  packages  (8  billion)  have 
recurring  costs  of  $.00375  (midpoint  of 
$.0025  and  $.005)  and  20  percent  (2 
billion)  have  reoirring  costs  of  $.01  per 
package,  then  10  billion  retail  packages 
nave  recurring  costs  of  $50  miUion  per 
year. 


The  labor  costs  for  applying  2  billion 
labels  using  label  guns  would  be  $3.2 
million  (160  staff  years  at  an  average 
salary  of  $20,000  per  year).  Thus,  total 
recuning  retail  costs  are  estimate  at 
$53.2  million. 


Number  of  Packages 

The  preliminary  analysis  was  based 
on  an  estimate  that  consumers  purchase 
approximately  15  billion  retail  packages 
of  fresh  meat  and  poultry  products 
annually.  Comments  raised  the  question 
of  whether  the  15  billion  is  an  estimate 
of  total  packages  or  packages  that  are 
packed,  wrapped,  and  lalraled  at  retail 
stores.  The  15  billion  figure  is  an 
estimate  of  total  retail  packages  of  raw 
product  purchased  at  retail.  The 
Department  is  aware  the  most  poultry  is 
pa^ed  and  labeled  at  processing  plants. 
Comments  provided  an  estimate  that 
there  are  approximately  4.5  billion 
packages  of  raw  poultry  sold  aimually  at 
retail.  Given  that  some  raw  meat  is  also 
packed  at  processing  plants,  it  is 
reasonable  to  assiune  that  the  15  billion 
estimate  can  be  separated  into  10  billion 
packages  labeled  at  retail  and  5  billion 
packages  labeled  at  processing  plants. 

As  mscussed  earlier,  the  Department 
estimates  that  10  percent,  or  1  billion, 
of  the  packages  labeled  at  retail  stores 
are  comminuted  product  Using  the 
same  10  percent  estimate,  an  estimated 
500  million  packages  labeled  at 
processing  plants  are  comminuted 
products.  Comminuted  products  labeled 
at  processing  plants  include  boxes  of 
frozen  beef  patties,  fresh  and  frozen 
chubs  of  grotmd  beef  or  ground  povdtry, 
and  more  recently,  tray-packed,  firesh- 
groxmd  poultry. 

Retail  Costs  Versus  Manufacturer  Costs 

Several  manufacturers  commented 
that  the  Department  based  its  cost 
estimate  almost  totally  on  the  cost 
associated  with  compliance  at  the  retail 
level,  and  that  little  consideration  was 
given  to  economic  impact  on  the 
manufacturer.  The  Department 
recognizes  that  the  analysis  appeared  to 
focus  on  retail  costs.  Actually,  the  intent 
was  to  focus  on  reclining  costs, 
recognizing  that  processors  would  most 
likely  make  permanent  modifications  to 
labels.  Processors  would,  therefore,  face 
larger  upfrnnt,  one-time  costs,  but 
would  not  experience  recurring  costs. 
Both  modifications,  a  single  set  of 
instructions  and  the  6-month  delay  for 
non-comminuted  product  should 
significantly  reduce  costs  to  processors. 

The  Department  estimates  that  there 
are  somewhere  between  50,000  and 
100,000  labels  approved  for  use  by 
processors  that  are  affected.  The 
difficulty  in  estimating  the  number  of 
labels  and  products  arises  because  of  the 
rapid  growffi  of  frozen  snacks  and 
entrees  that  have  detailed  heating  and 
preparation  instructions  but  frequently 
no  clear  differentiation  between  what  is 
fully  cooked  and  what  is  partially 


cooked.  This  rule  will  help  consiuners 
separate  fully  cooked  from  partially- 
cooked  product,  a  distinction  the 
Department  believes  should  have  been 
clarified  long  ago. 

The  cost  of  revising  a  label  varies 
widely  depending  on  the  type  of  label, 
the  number  of  colors  affected  and  the 
printing  process  used.  Adding  safe 
nandling  instructions  is  the  lowest  cost 
t}rpe  of  modification  because  it  involves 
single  color  printing.  The  Department 
also  is  aware  that  many  of  the  labels 
affected,  such  as  frozen  entrees,  are 
modified  frequently  in  the  normal 
course  of  doing  business.  Thus,  in  many 
cases,  the  6-month  delay  will  allow  for 
the  addition  of  safe-handling 
instructions  as  part  of  an  ah^dy 
planned  revision.  Given  the  above 
considerations,  the  Department 
considers  an  average  cost  of  $1,000  per 
label  to  be  a  reasonable  estimate  for  the 
average  label  modification  cost.  Thus, 
processors  would  experience  one-time, 
upfront  costs  from  $50  to  $100  million. 

The  Depcutment  expects  processors  to 
use  pressiire-sensitive  labels  only  for  a 
brief  period  imtil  permanent  changes 
are  made.  Many  processor  comments 

{>ointed  out  that  pressure-sensitive 
abels  do  not  work  equally  well  on  all 
products.  Providing  an  additional  6 
months  for  permanent  changes  should 
eliminate  the  problem. 

Summary  of  Analysis  of  Comments  on 
Cost 

After  reviewing  the  comments  on  the 
preliminary  analysis,  the  Department 
has  concluded  that  most  costs  will  be 
one-time,  upfront  costs  while  benefits 
will  recur  annually.  Processing  plants 
will  make  permanent  modifications  to 
existing  labels  rather  than  continue  to 
apply  pressure-sensitive  labels. 
Pressing  plants  will  most  likely  have 
to  apply  some  pressure-sensitive  labels 
to  comminuted  products  imtil 
permanent  changes  can  be  made.  Large 
retail  chains  can  be  expected  to  modify 
equipment  to  handle  a  larger  single 
label  when  their  existing  equipment  is 
not  compatible.  Small  retail  fims 
should  M  able  to  procure  labels  for  $.01 
each  and  apply  them  efficiently  using 
retail  label  guns. 

Since  the  public  health  benefits  are 
recurring,  it  is  necessary  to  compare 
annual  l^nefits  with  annual  recurring 
costs  plus  annualized  nonrecurring 
costs.  To  make  such  comparisons,  the 
Department  used  a  20-year  time  period, 
the  time  period  used  to  compare  costs 
and  benefits  of  nutrition  labeling.  The 
Department  has  estimated  recurring 
costs  to  retailers  of  $53.2  million  per 
year  ($50  million  for  labels  and  $3.2 
million  for  labor).  The  aimualized  costs 
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of  processor  label  modifications  would 
range  from  $6  to  $12  million  pm  year 
using  a  10  percent  cost  of  capital  Two 
retail  comments  provided  per  store 
estimates  to  upgrade  existing  store 
equipmMit  or  replace  equipm«it.  These 
estimates  were  approximately  $6,000 
and  $9,000  per  sct^  Thus,  it  would 
take  an  estimated  $144  to  $216  million 
to  provide  compatible  scales  in  each  of 
the  24,000  supermarkets  with  annual 
sales  over  $2.5  million.  The  annualized 
costs  of  retail  equipment  would  range 
from  $17.3  to  $26.9  millicm.  In 
summary,  the  estimated  annual  costs 
would  be: 


Type  of  cost 

MUHons 

Recurring  Labels . 

$50.0 

92 

6.0-12.0 

173-263 

RAnirring  1  tihnr . 

Process^  Label  ModMcatlon . 

RataH  Equipment . .  ...  . 

763-92.1 

As  presented  in  the  preliminary 
analysis,  estimated  anmml  benefits  will 
range  from  $77.6  to  $86.6  million  if  the 
safe  handling  instructions  prevesit  only 
2  pwcent  of  associated  foodborne 
illness.  At  3  percent  eSactiveness,  the 
aimual  benrats  range  from  $116.4- 
$129.9  million. 

Executtre  Order  12778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  States  and  local 
jurisdictions  are  preempted  under  the 
Federal  Meat  Inspection  Act  (FMIA)  and 
the  Poultry  Products  Inspection  Act 
(PPIA)  from  imposing  any  marking, 
labeling,  packing,  or  ingi^ent 
requirwnoat  on  ^^ally  inspected  meat 
and  poultry  products  thM  are  in 
addition  to,  or  different  than,  those 
imposed  u^er  the  FMIA  or  PPIA. 

States  and  local  jurisdictions  may, 
however,  exercise  cancurrent 
jurisdiction  over  meat  and  poriltry 
products  that  are  outside  official 
establishments  for  the  purpose  of 
preventing  the  distribution  of  meat  and 
poultry  p^ucts  that  are  misbranded  or 
adulterated  under  the  FMIA  or  PPIA,  or, 
in  the  case  of  imported  articles,  which 
are  not  at  such  an  establishment,  after 
their  entry  into  the  United  States.  Under 
the  FMIA  and  PPIA.  States  that 
maintain  meat  and  poultry  in^)ection 
programs  must  impose  requirements 
that  are  at  least  equal  to  those  required 
under  the  FMIA  and  PPIA.  The  States 
may,  however,  impose  more  stringent 
requirements  on  such  State  inspected 
products  and  est^lishments. 

No  retroactive  effect  will  be  given  to 
this  rule.  The  administrative  procedxires 
specified  in  9  CFR  306.5  and  381.35 


miist  be  exhausted  prior  to  any  judicial 
challenge  of  the  application  of  the 
provisions  of  this  rule,  if  die  diallenge 
involves  any  decision  of  an  inspector 
relating  to  inspection  services  provided 
imder  the  FMIA  or  PPIA.  The 
administrative  procedures  specified  in  9 
CFR  335  and  381,  Sul^art  W.  must  be 
exhausted  prior  to  any  judicial 
challenge  of  the  applic^tm  of  die 

{irovisicms  of  this  rule  with  respect  to 
abeling  decisions. 

Effect  on  Small  Entities 

The  Administrator  has  detMmined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substan^ 
number  of  small  entities,  as  defined  by 
the  Regulatmy  Flexibility  Act  (5  U.S.C. 
601).  The  rule  affects  a  substantial 
nmnber  of  small  enddes,  but  the 
economic  impact  on  sudi  small  enddes 
will  not  be  simificant 
The  rule  amcts  both  retail  stores  and 
inflected  establishments.  In  1991, 

USDA  estimated  there  wwe  253,000 
foodstores  in  the  United  States.  These 
stores  are  categorized  as  frdlows: 

Supermarkets  (Seles  >$2.5  mil¬ 
lion  each) - 23,813 

Superettes  (Sales  <$2.5  million 

each)  . - . 94.647 

Convenience  Stores _ .....  51.700 

Specialty  Stores _ ...  82395 

Total  .  253,055 

Most  of  the  small  businesses  affected 
will  be  superettes  and  specialty  stores, 
such  as  meat  markets,  batcher  shops, 
and  locker  plants.  The  specialty  store 
category  indudes  a  large  numbw  of 
small  businesses  that  on  not  sell  meat 
and  poultry  products.  e.g..  confectionery 
stores.  Most  convenience  stores  do  not 
sell  raw  meat  and  poultry  products. 

The  Departm«it has  reviewed  all 
comments  Mrtaining  to  small  business 
and  particularly  those  received  from  the 
Office  of  Chief  Counsd  for  Advocacy. 
U.S.  Small  Business  Administradcm. 
The  Department  recognizes  that  small 
retail  firms  will  experiooce  the  greatest 
reladve  ongoing  costs  because  ^y  may 
not  be  dile  to  afford  new  or  modified 
equipment  that  can  minimize  costs. 
With  regard  to  commoats  that  pressure- 
sensidve  labeb  can  cost  $.05  or  more, 
the  other  comments  are  condusive  that 
such  Idiels  are  availdile  at  far  lower 
costs.  Other  commoois  suggest  that 
labor  costs  can  be  minimized  by  using 
label  application  guns. 

The  public  health  risks  do  not  allow 
for  alternative  small  business 
considerations.  At  least  one  of  the 
recent  incidents  described  in  the 
intwim  rule  involved  ground  beef  sold 
through  a  small  market  in  a  small 
commimity. 


Back^ound 

Introduction 

The  Federal  Meat  Inspection  Act 
(FMIA)  (21  U.S.C  601  et  seq.)  and  the 
Poultry  Products  Inspection  Act  (PPIA) 
(21  U.S.C.  451  ef  seq.)  direct  the 
Secretary  of  Agriculture  to  maintain 
meat  and  poultry  inspection  programs 
designed  to  assure  consumers  that  meat 
and  poultry  products  distributed  to 
them  (including  imports)  are 
wholesome,  not  ad^erated,  and 
property  marked,  labeled,  and  paclcaged. 

Section  2  of  the  FMIA  (21  U.S.C.  602) 
and  section  2  of  the  PPIA  (21  U.S.C 
451)  state  that  unwholesome, 
adulterated,  or  midiranded  meat  or  meat 
food  products  and  poultry  products  are 
injurious  to  the  public  w^fore.  destroy 
markets  for  wholesome,  not  adulterate, 
said  properly  marked,  lab^ed,  end 
pack^e  products,  and  result  in  sundry 
losses  to  producers  and  processors  of 
meat  and  poultry  products,  as  well  as 
injury  to  consumers.  Therefore, 

Congress  has  granted  the  Secretary 
authority  to  regulate  meat,  meat  food 
products,  and  poultry  products  to 
protect  consumers’  ti»aUh  and  welfare. 
Subsection  l(nKl2)  of  the  FMIA  (21 
U.S.C.  601(n)(l^)  and  Subsection 
3(h)(12)  of  the  PPIA  (12  U.S.C. 
453ffi)(12)l  state  that  the  term 
"mistffanded”  applies  to  any  product  if 
it  fails  to  bear,  directly  thereon  or  on  its 
container,  as  the  Secretary  may  by 
regulations  prescribe,  the  inspection 
legend,  and  unrestricted  by  any  of  the 
foregoing,  such  information  as  the 
Secretary  may  require  in  such 
regulations  to  assure  that  it  will  not 
have  false  or  Tnisleading  labeling  and 
that  the  public  will  be  informed  cff  the 
manner  of  handling  required  to 
maintain  the  article  in  a  wholesome 
condition.  Section  7(d)  of  the  FMIA  (21 
U.S.C.  6076(d))  states:  “No  article 
subject  to  ffiis  title  shall  be  sold  or 
offmed  for  sale  by  any  person,  firm,  or 
corporation,  in  commwce,  imdw  any 
name  or  other  marking  or  labeling 
which  is  false  or  misleading,  or  in  any 
container  of  a  misleading  form  or  rize, 
but  established  trade  names  and  odier 
marking  and  labeling  cmd  containers 
i^ch  are  not  false  cx  misleading  uid 
which  are  approved  by  the  Secretary  are 
permitted.**  The  PPIA  contains  rimilar 
language  in  section  8(c)  (21  U.S.C. 
457(c)). 

FSIS  carries  out  its  responsibility 
imder  these  laws  by  inspecting  meat 
and  poultry  products  and  facilities  at 
federally  inspected  estaUishments.  As 
part  of  the  ii^ection,  FSIS  routinely 
monitors  for  the  presence  of  microbial 
contamination  in  commercially  codced 
or  processed  ready-to-eat  meat  and 
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poultry  products  to  assure  that  they  are 
safe,  llie  samples  are  tested  in  FSIS 
laboratories.  After  product  leaves  the 
federally  inspected  establishment,  FSIS 
compliance  officers  monitor  the  product 
as  it  is  handled,  sold,  and  transported  in 
commerce.  State  and  local  food 
regulatory  agencies  also  regulate  and 
inspect  grocery  stores  restaurants,  and 
other  establishments  that  sell  food.  The 
report  incidence  of  unsafe  products 
reaching  consumers  is  low. 

In  1972,  the  American  PubUc  Health 
Association,  individual  consumers,  and 
six  other  pubUc  health  and  consumer 
interest  groups  brought  smt  in  the  U.S. 
District  Court  for  the  District  of 
Columbia  Against  the  U.S.  Department 
of  Agriculture  alleging  that  la^ls  placed 
on  meat  and  poultry  products  were  false 
and  misleading  because  they  failed  to 
warn  consumers  against  the  dangers  of 
food  poisoning  caused  by  Salmonella 
and  other  bacteria  in  su(±  products.  The 
Coxirt  of  Appeals  affirmed  the  District 
Court’s  order  dismissing  the  action,  and 
ruled  that  the  Secretary  of  Agriculture 
did  not  abuse  his  discretion  by  choosing 
to  imdertake  a  consumer  education 
program  instead  of  requiring  labeling 
instructions  for  meat  and  poultry 
products.  Since  that  ruling,  USDA  has 
conducted  a  massive  and  increasingly 
targeted  food  safety  campaign  to  infbrm 
consiimers  about  ^e  handling  and 
cooking  of  meat  and  poultry  products. 
FSIS  has  offered  a  toll-free  nationwide 
hotline,  staffed  by  food  safety 
specialists,  and  conducted  campaigns, 
directed  at  such  specialized  aumences 
as  food  handlers,  institutions,  health 
professionals,  and  at-risk  populations, 
as  well  as  food  handlers  in  the  home. 
Additionally,  FSIS  has  permitted  the 
volimtary  labeling  of  poultry  products 
with  safe  handling  instructions  since 
1987.  FSIS  does  not  monitor 
participation  in  voluntary  labeling; 
however,  on  trade  association  has  said 
that  75  percent  of  its  members  offer 
handling  instructions  on  their  labels. 

New  Policy  Direction 

In  recent  years,  FSIS  has  been  aware 
that  a  growing  percentage  of  the  U.S. 
population  consists  of  persons  lacking 
experience  in  food  preparation  and 
knowledge  of  safe  food  handling  and 
storage  methods.  Studies  of  foodbome 
illness  outbreaks  have  repeatedly  shown 
improper  food  handling  to  be  the 
frequent  cause  of  foodlmme  illnesses. 
Improper  cooling  of  cooked  foods  has 
been  ranked  as  the  leading  factor.  Other 
factors  dted  included  inadequate 
cooking,  cross-contamination,  and 
inadeouate  reheating. 

Stuoies  of  consiuner  knowledge  and 
practices  indicate  that  a  significant 


number  lack  basic  food  safety 
information  and  skills,  particularly  with 
respect  to  the  relationsmp  between 
temperature  and  foodbome  illness.  A 
nationwide  study  done  in  1972  (Jones 
and  Weimer)  classified  63  percent  of  a 
national  sample  as  "high  risk"  based  on 
the  use  of  one  or  more  food  handling 
practices  identified  by  the  researchers  as 
unscde.i  A  study  bv  Woodbum  and 
VanDeRiet,  published  in  1985, 
concluded  that  cross-contamination 
between  raw  and  cooked  foods, 
inadequate  cooking,  and  unsafe  holding 
temperatures  were  freouent  food 
handling  practices  in  the  home.2  A  1990 
study  of  the  knowledge  of  food  safety 
and  home  food  preparation  practices  in 
2,000  randomly  selected  households 
(Williamson,  Gravani  and  Lawless) 
showed  that:  (1)  18  percent  were  not 
concerned  or  not  sure  about  leaving 
cooked  meat  out  at  room  temperature 
for  over  4  hours;  (2)  68  percent  woxild 
leave  a  large  quantity  of  cooked  stew  in 
the  pot  it  was  cooked  in  or  woiild  store 
it  in  a  deep  container;  (3)  29  percent 
would  leave  cooked  chicken  on  the 
counter  to  cool  before  refrigerating  it; 
and  (4)  23  percent  woxild  thaw 
hambvirger  on  the  coxmtertop  at  room 
temperature.3 

Information  from  the  Center  for 
Disease  Control  (QX])  revealed  that:  (1) 
Undercooking  was  a  factor  in  108  of  345 
(31.3)  percent  home  outbreaks  of 
foodbome  illness  that  occurred  between 
1973  and  1982  (data  include  all  foods); 
and  (2)  cookmc  foods  ahead,  i.e.,  12 
hours  or  more  before  serving,  was  a 
factor  in  12.8  percent  of  the  home 
outbreaks. 

While  the  Agency  has  long  been 
committed  to  a  program  of  consumer 
education  to  help  prevent  foodbome 
illness,  as  exemplified  by  its 
distribution  of  publications  for 
consumers  and  its  Meat  and  Poultry 
Hotline,  it  has  become  convinced  of  the 
need  for  more  direct  methods  of  placing 
food  safety  information  in  the  hands  of 
consumers.  Thus,  Agency  officials  in 
early  January  began  to  advocate  in  their 
speeches  and  writings  that  the 
mandatory  safe  handling  instructions  on 
the  labeling  of  meat  and  poultry 
products  was  a  necessary  component  of 
a  program  to  combat  foodbome  illness. 

The  Agency’s  new  policy  direction 
gained  additional  impetus  following  the 
mid-January  1993  outbreaks  of  a  severe 
food  poisoning  that  led  to  four  deaths 
among  approximately  500  confirmed 


1 A  copy  of  this  study  is  available  for  public 
review  in  the  FSIS  Hearing  Qeric’s  office. 

a  A  copy  of  this  study  is  available  for  public 
review  in  the  FSIS  Hearing  Cleric's  office. 

a  A  copy  of  this  study  is  available  for  public 
review  in  the  FSIS  Heuing  Cleric’s  office. 


cases  in  Washington,  Idaho,  California, 
and  Nevada.  The  outbreaks  were  linked 
to  the  pathogenic  bacterial  strain  E.  coli 
0157:H7.  Because  most  of  the  cases  were 
traceable  to  undercooked  hamburgers 
served  at  a  fast-food  restatirant  chain. 
Federal  and  local  authorities  have 
intensified  their  regulatory  activities.  In 
recent  months,  the  Department  became 
aware  of  nine  separate  incidents  where 
E.  coli  0157:H7  has  been  the  cause  of 
illness  or  death  or  at  least  suspected  of 
being  the  cause.  The  incidents  led  the 
Department  to  conclude  that  it  was  time 
to  require  safe  handling  information  on 
raw  meat  and  poultry  products  and 
require  it  immediately  via  the  interim 
final  rulemaking  process.  On  August  16, 
1993,  FSIS  pubUshed  in  the  Federal 
Register  an  interim  rule  (58  FR  43478) 
that  amended  the  Federal  meat  and 
poultry  products  inspection  regudations 
to  make  safe  handling  instructions 
mandatory  on  all  raw  meat  and  poultry 
product  labeling. 

Interim  rule 

The  interim  rule  mandated  the 
inclusion  of  safe  handling  instructions 
on  the  labels  of  certain  meat  and  poultry 
products  along  with  a  rationale 
statement  to  indicate  the  reason  why  it 
is  important  to  follow  such  handling 
instructions.  Generally,  the  rule 
required  safe  handling  instructions  for 
those  products  that  are  uncooked  or 
have  not  been  otherwise  further 
processed  to  make  them  ready-to-eat. 
The  Department  has  established 
required  cooking  temperatures  for 
certain  beef,  poultry,  and  patty 
products.  'These  requirements  are  set 
forth  at  9  CFR  318.17, 381.150,  and 
318.23,  respectively.  The  Department 
has  also  described  at  9  CFR  318.10(a)  a 
category  of  pork  products  that  are 
customarily  well  cooked  before  service 
to  consumers.  The  Department  has  also 
established  proceeding  requirements  for 
the  curing  or  other  treatment  of  certain 
meat  products  to  control  microbial 
activity.  Some  of  these  products  are 
identified  in  part  319  of  the  meat 
inspection  relations.  The  imcooked 
products  and  products  that  have  not 
Wn  otherwise  further  processed  so  as 
to  render  them  ready-to-eat  are 
considered  to  be  at  risk  of  microbial 
contamination  and  warrant  the 
application  of  safe  handling  labels.  The 
interim  rule  generally  provides  that 
products  not  receiving  a  heat  treatment 
that  would  be  lethal  to  pathogens  must 
bear  the  label.  Pork  products  are  an 
exception.  While  a  dass  of  dearly  raw 
products  is  identified,  some  other 
products  that  are  not  induded  have  not 
received  a  lethal  heat  treatment.  Such 
products  are  among  products  listed  at  9 
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CFR  318.10(b)  and  among  products 
described  at  9  CFR  319,  Definitions  and 
Standards  of  Identity  and  Composition. 
Many  of  those  products  are  well  cooked 
and  can  be  considered  ready-to^at. 
Others  receive  no  lethal  heat  treatment 
and  may  not  be  pathogen  fiee.  While 
some  of  these  products  are  required  to 
bear  safe  handling  instructions  rmder 
this  final  rule,  FSIS  will  evaluate  its 
policies  and  regulations  governing  all 
these  products. 

The  interim  rule  provided  for  the  use 
of  two  different  rationale  statements 
depending  on  where  the- product  is 
lal^led.  One  rationale  statement  was 
designed  for  use  on  products  folly 
labeled  at  the  federally  inspected 
establishments  and  a  second  rationale 
statement  was  designed  for  use  on 
products  labeled  at  reteul.  The  latter 
reflects  the  fact  that  the  product  has 
been  furthw  processed  without 
continuous  inspection. 

The  interim  rule  required  the 
following  four  safe  handling  statements 
for  use  on  the  label  of  products 
distributed  to  consumers:  (1)  Keep 
refrigerated  or  fiuzen.  Thaw  in 
refiigerator  or  microwave;  (2)  Keep  raw 
[meats  or  poultry]  separate  from  other 
foods.  Wash  working  surfoces 
(including  cutting  boards),  utensils,  and 
hands  after  touching  raw  [meat  or 
poultry);  (3)  Cook  thorou^ly;  and  (4) 
Refrigerate  leftovers  wiff;^  2  hours.  In 
addition,  the  graphic  illustrations 
depicting  the  essence  of  each  message 
shall  be  displayed  next  to  the  statement. 

In  addition,  the  interim  rule  required 
the  following  four  safe  handling 
statements  for  use  on  the  label  of 
products  distributed  to  institutions:  (1) 
Keep  refrigerated  or  fruzen.  Thaw  in 
refiigerator  or  microwave;  (2)  Keep  raw 
[meats  or  poultry]  separate  fram  cither 
foods.  Wash  working  surfoces 
(including  cutting  boards),  utensils,  and 
hands  after  touddng  raw  [meat  or 
poultry);  (3)  Cook  thorou^ly;  and  (4) 
Keep  foods  hot  at  140  °F  or  hi^er. 
Immediately  after  service,  refrigerate 
leftovers,  hi  addition,  the  graphic 
illustrations  depicting  the  essence  of 
each  message  shall  be  displayed  next  to 
the  statement. 

The  interim  rule  required  that  each  of 
the  four  safo  handling  instructions 
appear  on  the  product  label.  The  rule 
allowed  safe  handling  instructions  to  be 
added  to  labels  by  the  manufacforer  and 
to  be  approved  imder  the  provisions  of 
generic  label  approval  since  the 
regulations  prescribe  the  exact  language 
of  the  safe  handling  instructions. 

The  interim  rule  also  required  that 
safe  handling  instructicms  accompany 
each  product  and  appear  either  on  the 
principal  display  panel  or  the 


information  panel  of  the  product  label. 
The  safe  handling  information  could  be 
supplemented  by  point-of-purchase 
materials,  videos,  live  demonstrations  or 
other  me^a.  Examples  of  point-of- 
iirchase  materials  to  display  safe 
andling  information  may  include  large 
lacards  (e.g.,  wall  posters,  signs,  aisle 
angers),  pamphlets,  brochures,  videos, 
and  notebooks. 

The  interim  r\Ue  exempted  products 
intended  for  further  processing  by  an 
inspected  establishment  from 
mandatory  safe  handling  labeling 
requirements.  Since  prc^ucts  for  further 
processing  by  another  federally 
inspected  or  State  inspected 
establishment  will  not  be  available  to 
consumers  or  food  service  institutions, 
FSIS  believed  it  was  imnecessary  to 
require  safe  handling  instructions  on 
such  packaging. 

A  (uscusrion  providing  a  summary  of 
the  comments  received  on  the  interim 
rule  and  relevant  changes  made  in  the 
final  rule  follows:  The  comments  and 
changes  do  not  affect  the  Department’s 
determination  that  immediate  action  is 
necessary  to  protect  public  health.  Since 
the  changes  made  in  the  final  rule  do 
not  establish  new  requirmnents  for 
immediate  implementation,  but  provide 
affected  businesses  with  additional 
flexibility  not  available  under  the 
interim  rule  they  relieve  restrictions. 
Further,  good  cause  exists  to  make  this 
rule  eff^ve  less  than  30  days  after 
publication  in  order  to  increase 
information  to  consumers  and  others 
which  will  help  reduce  the  risk  of 
foodbome  illness  caused  by  imsafe 
handling  and  cooking  practices. 

Discussion  of  Comments 
The  FSIS  Hearing  Clerk  received  357 
comments  on  the  interim  rule. 
Commenters  included  consumers, 
representatives  of  constuner  and  other 
intOTest  groups.  State  meat  md  poultry 
inspection  officials,  imiversity  officieds, 
representatives  and  associations  of  retail 
stores,  representatives  and  associations 
of  official  meat  and  poultry 
establishments,  an  association  of 
exporters,  representatives  of  farm 
biireaus  and  farm  coopwatives, 
consultants  to  die  food  industry,  label 
manufacturers,  a  Small  Business 
Administration  official,  a  Food  and 
Drug  Administration  (TOA)  official. 
State  health  agency  officials,  members 
of  Congress,  and  others. 

The  following  discussion  of 
comments  follows  the  general  structiire 
of  the  interim  rule.  Gmimal  concerns  are 
addressed  in  the  context  of  specific 
feafores  of  the  rule.  Where  the  concerns 
can  not  be  logically  addressed  in  the 
context  of  specific  sections  of  the  rule, 


they  are  presented  under  a 
"Miscellaneous  Issues'*  section. 

Changes  made  in  die  final  rule  are 
described  so  that  it  is  apparent  how  they 
address  the  concerns  of  commenters. 
Where  the  Agency  addresses  the  meat 
regulations,  conforming  dianges  are  also 
made  in  the  poultry  reguladons.  Any 
changes  unique  to  either  the  meat  or 
poultry  regulation  are  identified. 

Miscellaneous  Issues 

Some  commenters  suggested  that  the 
comment  period  should  be  extended. 
FSIS  believes  diat  the  comment  period 
was  adequate  in  li^t  of  the  extensive 
comments  that  wme  received. 

The  vast  m^ority  of  comm«iters 
supported  the  labeling  of  products  with 
safe  handling  instructions.  A  few 
consumers,  official  establishments, 
university  officials,  and  retailers 
objected  to  the  labeling  either  because 
they  believed  that  the  risk  of  foodbone 
illness  was  minimal,  that  other  means  of 
educating  consumers  were  more 
appropriate,  that  labeling  would  be 
ineffe^ve  for  educating  consmners, 
that  labeling  should  be  a  temporary  step 
to  be  replaced  by  point  of  pu^ase 
materials  at  a  later  date,  that  official 
establishments  or  retailers  should  not 
take  on  the  responsibility  of  educating 
consumers,  that  the  appropriate 
alternative  was  to  produce  a  pathogen 
free  product  by  reqriiring  irradiation  of 
products,  or  that  some  products 
currently  include  sufficient  safe 
handling  inkructions. 

FSIS  does  not  agree  with  these 
comments.  The  notion  that  the  risks  are 
minimal  is  belied  by  statistics  on  meat 
and  poultry  related  foodbome  illnesses. 
The  Department  has  recently  published 
estimates  that  indicate  that  in  1992  over 
four  million  persons  had  foodbome 
illness,  and  the  1992  cost  of  foodbome 
illpesses  attributable  to  meat  and 
poultry  products  was  $3,880  to  $4,330 
million.  These  costs  include  costs  of 
productivity  lossM  related  to  death  or 
illness  as  well  as  medical  costs. 

Regarding  the  appropriateness  and 
effectiveness  of  a  label  message, 
participants  in  focus  study  research 
expressed  a  preference  for  safe  handling 
instmctions  to  be  on  the  package  label 
and  felt  that  other  lab^ing,  suc^  as 
pamphlets  or  in-stme  signs,  dmuld  only 
be  used  to  supplement  package  labels. 
Some  of  the  commmiters  on  the  interim 
mle  were  responding  to  FSIS’  request 
for  comments  on  specific  alternatives  to 
placing  the  message  on  the  label.  While 
they  pr^rred  alternatives,  there  was 
little  informatimi  provided  in  support  of 
the  efficacy  of  these  alternatives,  ^me 
commented  negatively  cm  a  specific 
alternative  mentioned  in  the  {veamble 
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to  the  interim  rule.  This  was  the 
inclusion  of  the  rationale  statement  on 
the  label  with  a  reference  to  instructions 
on  an  insert  Those  commenting  rejected 
this  alternative  becaxise  of  concerns  over 
the  additional  handling  associated  with 
inserting  labels  in  the  package. 

FSIS  agrees  that  official 
establishments  should  strive  to  produce 
a  pathoMn  free  product.  Irradiation 
should  be  considered  along  with  other 
pathogen  reduction  strategies.  But  FSIS 
believes  labeling  should  required 
unless  pathogen  free  product  can  be 
insured  Fin^y,  these  safe  handling 
instructions  are  not  intended  to  replace 
more  comprehensive  handling  and 
cooking  statements  currently  on  certain 
product  labeling.  This  statement 
primarily  alerts  food  preparers  that 
there  is  a  risk  of  illness  if  product  is 
mishandled  or  improperly  cooked,  and 
it  addresses  four  broad  parameters  of 
food  safety. 

Officials  of  five  retail  chains  and  one 
retail  association,  who  support  the 
intent  of  the  regulation,  suggested  that 
the  regulation  have  a  sunset  provision 
and  that  the  effectiveness  of  the 
regulation  be  studied  before  the 
requirements  are  continued.  The 
Regulatory  Flexibility  Act  already 
provides  that  Agencies  will  peric^cally 
review  regulations.  While  this  does  not 
have  the  same  effect  as  a  sunset 
provision,  it  does  insure  that  the 
continuing  appropriateness  of 
relations  be  assessed. 

^me  commenters  asked  that  the  rule 
language  specifically  address  whether 
export  product  would  be  required  to 
bear  the  safe  handling  label.  FSIS  does 
not  feel  that  this  nee^  to  be  put  in  the 
regulatory  language  of  the  final  rule. 

The  conmtions  imder  which  deviations 
from  labeling  requirements  are 
permitted  are  ah^dy  set  out  in  9  CFR 
317.7  and  9  C3TI  381.128.  These 
sections  establish  that  such  deviations 
as  excluding  the  safe  handling 
instruction  can  be  permitted  with  the 
agreement  of  the  foreign  consignee,  and 
providing  it  is  not  contrary  to  ffie  law 
of  the  importing  country. 

A  number  of  commenters  stated  that 
FSIS  improperly  invoked  the  “good 
cause”  exception  to  the  Administrative 
Procedures  Act  (APA).  The  commenters 
claim  that  the  justification  for  an 
interim  rule  is  limited  to  groimd  beef 
and  ground  poiiltry,  in  that  the  interim 
rule  cited  nine  incidents  of  food 
poisoning  in  the  preceding  two  months 
which  identified  E.  coli  0157:H7  as  the 
suspected  cause  of  illness  or  death.  The 
APA  requires  that  agencies  publish  in 
the  Federal  Register  a  gene^  notice  of 
proposed  rule  making  and  provide  the 
opportimity  for  public  comment  except 


in  cases  “when  the  agency  for  good 
cause  finds  (and  incorporates  me 
finding  and  a  brief  statement  of  reasons 
therefore  in  the  rules  issued)  that  notice 
and  public  procedure  thereon  are 
impracticable,  imnecessary,  or  contrary 
to  the  public  interest.”  5  U.S.C  §  553(b). 

E.  coli  0157:H7  is  not  the  only 
pathogen  targeted  in  this  rule  making 
proceeding.  The  interim  rule  also  dted 
statistics  relating  to  illness,  death,  and 
medical  and  prt^uctivlty  cost  due  to 
other  bacteria,  including  Salmonella, 
Campylobacter  jejuni  or  coli.  Listeria 
monocytogenes,  and  parasites,  including 
Toxoplasma  gondii,  Trichinella  spiralis. 
Taenia  saginata,  and  Taenia  solium. 

The  safe  handling  instructions  were 
designed  to  cover  the  four  broad 
parameters  of  food  safety  and  to  prevent 
outbreaks  of  foodbome  illness  renting 
fiem  all  sovirces,  not  just  E.  coli  0157;H7 
in  grormd  beef.  Meat  and  poultry 
pr^ucts  are  known  carriers  of  the 
pathogenic  bacteria  and  parasites 
identified  in  the  interim  rule  and 
compliance  with  the  safe  handling 
instructions  will  prevent  foodbome 
illnesses  and  deaths.  To  require  safe 
handling  instructions  exch^vely  on 
groimd  beef  aiiid  poultry  mi^t  lead 
consumers  to  mistakenly  believe  that 
other  meat  and  poultry  products  are 
safe,  and  ignores  the  growing  threat  to 
the  pubbc  health  resulting  from  bacteria 
on  ^  meat  arkl  poultry  products. 

As  detailed  in  the  interim  rule,  FSIS 
has  become^aware  that,  in  recent  years, 
a  growing  percentage  of  the  U.S. 
population  lade  expnience  In  food 
preparation  and  knowledge  of  safe  food 
handling  and  stmage  methods. 
Furthermore,  the  public  heahfa  threat 
caused  by  the  presence  of  dangerous 
bacteria  in  meat  and  poultry  huM 
worsened  in  recent  years.  The  Centers 
for  Disease  Control  and  Prevention  has 
placed  bacterial  contamination  in  meat 
at  the  top  of  the  list  of  public  health 
threats  in  the  food  supply.  Based  on  this 
information,  a^cy  offidals  began  to 
advocate  mandating  safe  handling 
instructions  on  the  labeling  of  meat  and 
poultry  products. 

The  commitment  to  require  safe 
handling  instructions  was  stren^ened 
in  January,  1993,  following  the  largest 
recorded  outbreak  of  B.  con  0157:H7 
food  poisoning  in  the  Western  United 
States.  This  outbreak,  whidi  was  linked 
to  the  consumption  of  undercooked  beef 
patties  at  a  fest  food  restaurant,  resulted 
m  more  than  500  illnesses  and  four 
deaths. 

To  convey  a  complete  and  effective 
message,  F^  reviewed  available 
information  and  consulted  with  the 
Food  and  Drug  Administration  to 
identify  the  parameters  of  food  safety 


and  conducted  consumer  focus  ^up 
research.  Even  while  the  researtm  effort 
was  continuing  on  an  expedited  basis, 
additional  outbreaks  of  food  poisoning 
occurred,  resulting  in  serious  illness 
and  death.  These  additional  illnesses 
and  deaths  lead  the  Department  to 
conclude  that  an  interim  rule  was 
necessary  to  protect  the  public  against 
the  serious  and  continued  health  threat 
caused  by  bacteria  in  raw  meat  and 
poultry  products.  For  these  reasons, 

FSIS  l^lieves  that  the  “good  cause” 
exception  to  the  APA  was  properly 
invoked. 

Another  commenter  referenced  the 
litigation  dted  in  the  preamble  to  the 
interim  rule,  and  commented  that  it  was 
troublesome  to  see  regulations  being 
promulgated  in  the  courts.  As 
referenced  in  the  background, 
mandatory  safe-handlfog  labeling  was 
endorsed  by  FSIS  prior  to  the  onset  of 
the  dted  litigation.  The  stipulated 
agreement  settling  the  suit  only  redted 
the  Agency’s  prior  plan  to  publish 
regulations  and  set  a  date  by  which  FSIS 
would  publish  proposed  ladling 
requirements.  It  did  not  involve 
negotiation  of  a  proposal  or  judidal 
supervision  of  its  content 

several  commenters  stated  that  FSIS 
should  refrain  from  offering  advice  on 
potential  product  liability.  The 
observation,  in  the  preamble  to  the 
intraim  rule,  that  if  people  did  not 
become  ill  there  would  m  a  reduced 
potential  of  produd  liability  daims, 
does  not  speak  to  the  possible  merits  of 
any  claims  vdiere  an  ulness  had 
occurred.  FSIS  does  not  think  the 
reference  is  inappropriate. 

While  there  was  strong  support  for 
safe  handling  instruction  on  me  labels, 
many  expre^ed  concerns  over  the 
feasibility  and  cost  of  implementing 
labeling  requirements  by  October  15, 
1993.  The  cost  concerns  were  discussed 
in  the  cost  analysis  above.  The 
feasibility  concerns  are  discussed  below 
under  the  heading,  “Location  of 
Information  on  li^l.”  There  were  few 
comments  regarding  the  scope  of  the 
labeling  requirements,  except  in  the 
context  of  its  initial  implementation. 
These  are  discussed  with  the  feasibility 
concerns.  Some  suggested  that  the 
requirements  be  phased  in,  either  on  a 
risk  or  feasibility  basis.  One  offidal  of 
a  State  meat  and  poultry  inspection 
program  took  exception  to  statements  in 
the  preamble  to  the  interim  rule  that 
states  operating  an  “equal-to”  meat  or 
poultry  inspectiem  program  must  adopt 
equivdent  labeling  requirements.  ’The 
commenter  believed  that  “equal-to” 
requirements  of  the  FMIA  and  PPIA  did 
not  extend  to  the  labeling  of  product. 
Section  301(c)  of  the  FK^  (21  U.S.C 
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661(c))  clearly  provides  that  states  must 
establish  and  enectively  enforce 
requirements  with  respect  to  wholly 
intrastate  operations  "at  least  equal"  to 
the  reqiurements  imder  Title  I  and  Title 
IV  of  the  FMIA.  There  are  similar 
sections  in  the  PPIA.  They  cover 
labeling  requirements. 

Other  commenters  expressed  concern 
over  enforcement  of  these  requirements 
at  the  retail  level.  One  was  concerned 
that  meat  and  poultry  inspection 
programs  would  not  have  the  resources 
to  do  the  monitoring.  Another  was 
concerned  that  states  wovild  have  to 
monitor  it  under  the  authority  in  their 
general  food  sanitation  codes.  FSIS 
appreciates  the  concerns  of  these 
commenters.  It  is  envisioned  that  the 
monitoring  of  compliance  with  these 
requirements  will  follow  the  current 
m(mel  of  enforcement  of  misbranding  of 
products  at  the  retail  level.  Jurisdiction 
is  primarily  exercised  by  State  and  local 
fo^  re^atory  agencies.  Local  codes 
generally  require  that  foods  be  fully 
labeled  in  conformance  with 
requirements  of  agencies  having 
jurisdiction  over  the  product  FSIS  and 
State  meat  and  poiiltry  inspection 
programs  also  monitor  meat  and  poultry 
products  in  commerce.  If  products  are 
foimd  out  of  compliance  with  these 
requirements,  they  generally  require 
that  the  specific  pit^uct  be  brought  into 
compliance  or  ouer  appropriate  action 
is  taken.  FSIS  anticipates  that  initial 
compliance  monitoring  of  this  labeling 
requirement  at  retail  will  have  an 
educational  focxis.  Where 
noncompliance  is  found,  FSIS 
Compliance  and  other  enforcement 
officials  will  provide  ^dance  to 
retailers  on  these  labeling  requirements. 
Where  it  is  apparent  that  businesses  are 
making  a  go<m  faith  effort  to  comply 
with  these  requirements,  they  will  not 
be  subjected  to  enforcement  action. 

Some  commenters  felt  that  the  focus 
group  research  results  were  mis\ised. 
They  dted  a  statement  in  the  final 
report  on  the  focus  group  research  that 
cautioned  that  the  ^dines  of  focus 
group  studies  should  not  M  generalized 
to  a  larger  population  in  any  statistical 
sense.  Some  thought  that  the  results  of 
the  study  were  biased  in  that 
participants  were  only  presented  with 
six  formats  and  messages  to  consider. 
FSIS  does  not  think  tlmt  its  use  of  the 
focus  group  research  finding*  was 
inappropriate.  The  study  was  not 
intended  to  determine  what  parameters 
of  safe  handling  should  be  aadressed.  Its 
purpose  was  to  determine  what  label 
presentation  would  be  most  e^ctive. 
The  study  produced  qualitative 
conclusions  rather  that  quantitative 
statistics  on  the  efficacy  of  the  labels. 


One  commenter  asked  that  FSIS 
publish  its  plan  for  a  comprehensive 
consumer  education  program.  FSIS  will 
announce  such  plans  in  an  appropriate 
forum. 

Product  Appnqiriateness  and 
Inclusiveness 

'  Several  commenters  suggested  that 
prodiicts  covered  by  the  regulations 
were  too  inclusive.  Some  stated  that  the 
Department  acknowledged  in  the 
interim  rule  that  consumers  know  how 
to  handle  some  meat  and  poultry 

Ciiicts,  thus  they  do  not  need  safe 
dling  instructions.  Specifically, 
these  commenters  referenced  9 
318.10(a)  which  characterizes  certain 
products  as  "customarily  well  cooked  in 
the  home  or  elsewhere  l^fore  being 
served  to  the  consumer."  Two  official 
establishments  suggested  that  the 
labeling  only  be  required  on  minimally 
proces^  raw  musde  meats,  one 
suggesting  that  other  products  be 
labeled  on  a  volimtary  basis.  Several 
official  estdjlishments  recommended 
that  the  labeling  requirements  only 
apply  to  groimd  beef.  Three  offidd 
establishments  and  three  (^sodations  of 
offidal  establishments  commented  that 
frozen  dinners  and  entrees  should  not 
require  the  safe  handling  labels  becaiise 
the  products  are  unpalatable  if  not 
cool^  and  there  is  little  inherent  risk 
of  foodbome  illness  assodated  with 
these  products  because  constimers 
handling  is  minimized.  FSlSdoes  not 
agree^^t ttmregdatii^s  too  inclusive. 

referent^  in  9  CFR  318.10(a),  the 
handling  parameters  extend  b^ond 
cooking.  While  consumers  may  know 
ffiat  po^  needs  to  be  well  cooked,  they 
need  to  be  reminded  of  such  risks  as  the 
contamination  of  ready  to  eat-to^t 
foods  by  contad  with  raw  meat  The 
balance  of  these  comments  suggest  that 
FSIS  should  have  different  requirements 
for  safe  handling  instructions  based  on 
the  relative  risk  of  foodbome  illness 
related  to  different  produd  types.  There 
is  a  comprehensive  discussion  of 
labeling  only  higher  risk  products  under 
the  heading.  "Lotion  of  Information 
on  Label"  The  information  presented 
there  supports  the  condusion  that  the 
regulation  is  not  too  indusive. 

A  few  commenters  stated  that  the 
regulation  was  not  inclusive  enough, 
and  suggested  that  ready>to-eat  produd 
should  also  bear  safe  handling 
instmdions  since  they  may  b^me 
leftovers  or  may  be  subjed  to 
mishandling.  Another  suggested  that 
meat  products  that  contain  cooked  meat 
ingredients,  such  as  ^t  pies,  shodd 
indude  the  safe-handling  lal^l  because 
they  might  be  mishandl^  or 


temperature  abvised.  One  State 
inspection  official  suggested  that  FSIS 
comd  coordinate  with  other  regulatory 
agendas  that  have  jxirisdiction  over  the 
labeling  of  products  that  are  nd  subjed 
to  the  FMIA  and  PPIA  to  insure  that 
they  bore  a  similar  instruction.  FSIS 
agrees  that  there  are  risks  assodated 
with  the  handling  of  all  foods.  However, 
this  rule  is  intended  to  address  concerns 
over  pathogens  on  raw  and  partially 
cooked  meat  and  poultry  piquets.  On 
that  basis.  FSIS  rejeded  the  idea  of 
requiring  that  ready-to-eat  produd  or 
meat  or  poultry  products  t^t  contain 
cooked  meat  or  poultry  ingredients 
should  require  safe  handlfog 
instructions.  These  comments  and  our 
analysis  of  them  brought  into  foois  a 
problem  with  the  strudiire  of  the 
interim  rule.  With  resped  to  pork 
products,  not  all  products  that  are 
\mcooked  or  not  otherwise  processed  so 
as  to  be  rendered  ready-to-eat  are 
covered  by  the  labeling  requirements. 

The  interim  rule  provides  that  products 
that  are  reqxiired  oy  regulation  to  be 
treated  for  trichinae  by  heating,  curing, 
or  refrigeration  are  not  required  to  bear 
the  labeling.  Not  all  of  these  products 
are  further  processed  in  a  manner  that 
would  render  them  ready-to-eat  In  the 
final  rule,  FSIS  is  requir^  that  those 
products  that  are  uncooked  or  not 
nuther  processed  in  a  manner  that 
would  render  them  ready-to-eat  carry 
the  safe  handling  instructions.  This  is 
consistent  with  die  rationale  that  forms 
the  basis  for  inclusion  of  products  imder 
the  final  rule.  Products  that  are  added 
to  those  that  are  covered  by  the  interim 
rule  are  not  required  to  carry  safe 
handling  instruction  labeling  until 
January  IS,  1994.  FSIS  will  consider 
and  discuss  the  labeling  of  other 
products  and  products  outside  our 
jurisdiction  with  the  Food  and  Drug 
Administration. 

One  commenter  said  that  in  defining 
what  cooked  product  would  be  exempt 
from  these  requirements.  FSIS  should 
not  establish  a  time/temperature 
combination  that  is  qualified  by  the 
term,  "before  remov^  from  the  cooking 
medium."  Most  cooking  methods  do  not 
provide  an  opportunity  to  test  the 
temperature  of  the  product  in  the 
cooking  medium.  Additionally,  some 
products  only  achieve  the  time/ 
temperature  combination  during  a  dwell 
time  after  removal  firom  the  memum. 
FSIS  agrees,  and  is  deleting  the  phrase 
in  the  mial  rule. 

Locatiim  of  Information  on  Label 

Official  establishments  and  their 
associations  and  retailers  and  their 
associations  detailed  problems  they 
would  have  adding  such  instructions  to 
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labels  in  compliance  with  the 
regulation.  They  also  detailed  problems 
they  would  have  in  acquiring  labels  or 
in  some  cases  equipment  to  apply  them 
by  October  15, 1993.  Many  expressed 
concern  that  those  problems  woiild  be 
exacerbated  if  they  had  to  relabel 
product  that  was  packed  prior  to  that 
date.  While  the  rule  does  not  apply  to 
product  packed  prior  to  October  15, 

1993,  convincing  arguments  were  made 
that  some  produl^  vrould  pose 
significant  problems  to  achieving 
compliance  with  this  part  by  the 
efiective  date.  The  arguments  are  laid 
out  below. 

Both  retailers  and  their  associations 
and  official  establishments  and  their 
associations  described  problems  with 
fitting  labels  on  small  packages.  Most 
retail  comments  seemed  bas^  in  a 
misconception  that  they  could  not  apply 
labels  to  me  bottom  of  tray  packed 
products.  Six  retailers  suggested 
permitting  sale  handling  instructions  on 
the  bottom  of  the  package.  One  printer 
also  endorsed  this  idea.  Another  printer 
objected  to  placing  the  Instructions  cm 
the  bottom  of  the  package,  arguing  that 
the  label  would  not  be  conspicuous  and 
that  tray  manufacturers  would  have  to 
bear  the  cost  of  retooling  to  produce 
such  tra^.  Several  commenters  also 
objected  to  any  prohibitions  on  labeling 
the  trav  bottom,  arguing  that  consumers 
wanted  to  be  able  to  see  what  thev  were 
buying.  FSIS  reaffirms  that  these  labels 
can  be  placed  on  the  bottom  of  trays, 
and  concludes  that  retailers  will  be  able 
to  label  these  small  packages  under  the 
terms  of  the  interim  rule.  One 
commenter  questioned  whether 
pressure  sensitive  labels  would  adhere 
to  the  bottom  of  tray  padced  products. 
FSIS  believes  that  the  labels  will  adhere 
to  the  bottom  of  the  trays.  However,  as 
discussed  below,  in  the  final  rule  F^ 
has  permitted  more  flexibility  in  the 
placement  of  the  safe  handU^ 
instructions. 

Some  commenters  asked  that  FSIS 
directly  address  whether  this  rule 
would  preempt  local  labeling  laws. 

They  had  concluded  that  they  could  not 
comply  with  this  label  remiirement  and 
meet  local  restrictions  on  label  size.  The 
issue  of  preemption  is  not  pecuhar  to 
this  regulation.  As  indicated  above,  if 
the  lo(^  law  is  inconsistent  with  the 
Federal  requirement,  the  Federal 
requirement  would  preempt  the  local 
law.  However,  FSIS  does  not  expect  that 
the  issue  vdll  arise  here.  The  Federal 
requirement  as  set  oxit  in  this  final  rule 
provides  significant  flexibility  in  label 
shape  and  placement. 

Cme  retaO  store  chain  official  stated 
that  the  logistics  of  getting  labeling 
materials  to  a  large  number  of  stores  and 


of  training  personnel  at  those  stores 
were  difficmh,  and  that  a  longer 
implementation  period  was  required. 
W^e  FSIS  agrees  that  the  ta^  is 
challenging,  it  believes  that  large  chains 
have  the  communications  infr^tructure 
to  accomplish  training  tasks  and  that 
added  options  for  compliance  xmder  the 
final  rule  will  noake  acquiring  materials 
easier. 

The  interim  rule  provides  that  the 
instructions  appear  on  the  label’s 
principal  display  panel  or  information 
panel.  Severm  official  establishments 
and  their  associations  sug^ted  that 
FSIS  permit  labeling  on  ^er  panels 
including  the  top  ofboxes  and  the  front 
riser  panel  of  tray  packs.  TTiey  said  this 
would  be  conraicuous  and  visible  to 
consumers.  Official  establishments  also 
posed  the  issue  of  not  being  able  to  fit 
the  a  pressure-sensitive  labm  containing 
the  safe  handling  Instructions  on  small 
packages  without  obscuriim  other 
mandatory  information.  While  they 
could  make  adjustments  In  label  design, 
they  would  not  have  enough  lead  time 
to  get  labels  printed  by  Otlobar  15. 

1993.  Some  question^  whether  very 
small  packages  could  fit  both  required 
safe-handling  labels  and  nutrition 
education  la&ls. 

The  final  rule  provides  more 
flexibility  in  the  placement  of  the  safe 
handling  instructions  on  the  label.  The 
requirement  that  safe  handling 
instructions  be  on  the  prirrdpal  display 

J>anel  or  the  information  panel  of  the 
abel  has  been  deleted  in  the  final  rule. 
FSIS  permits  safe  handling  Instructions 
to  appear  anywhere  on  the  label  where 
they  are  likely  to  be  read.  F^  is  not 
aware  of  labels  smaller  than  those  an  12 
ouiM»  chubs  that  would  lik^  require 
safe  handling  instructions.  F^  believes 
that  with  the  added  flexlhiliW  provided 
in  the  final  rule  and  the  flexibinty 
provided  in  the  nutrition  labeling 
regulations  that  labels  will  be  large 
enough  to  acconunodate  both  the 
mandatoryfeatures. 

Many  official  establishments  and  their 
associations  commented  that  without 
redesign  and  reprinting  of  printed  film, 
or  of  Idling  to  be  appUed  to  products 
that  would  ^  frozen  before  shipment, 
th^  would  be  feced  with  an  extreme^ 
difficult  challenge.  They  would  hove  to 
find  pressure-sensitive  labels  that  wotild 
adhere  to  packages  dirou^  the  diilling 
and  freezing  process,  or  vrould 
adhere  to  a  frozen  padutge.  Many 
rmorted  a  history  of  past  feihire  in  such 
effiirts.  They  also  pointed  out  that  in 
those  cases  where  the  packaging  and 
labeling  step  is  the  same,  bemuse  the 
label  is  printed  on  the  parkaging  film, 
it  would  be  extremdy  disruptive  to  the 
manufacturing  Une,  u  not  iinpossible.  to 


insert  a  step  where  pressure  sensitive 
labels  would  be  applied. 

Several  official  ratablishments  and 
their  associations  also  described 
problems  with  getting  pressure-sensitive 
stickers  that  comd  be  applied  to  wax 
coated  cartons.  They  sIm  described  past 
failures.  Some  suggested  that  FSIS  aUow 
official  establishments  to  supply  Insert 
labels  to  retailers  or  other  p^t  of 
purchase  materials  as  an  interim  step  to 
requiring  labels,  as  a  way  of  obviati^ 
these  problems. 

Many  official  establishments  and  their 
associations,  retailers  and  their 
associations,  as  well  as  several  officials 
of  State  meat  and  poultry  inspection 
programs  and  others  soiij^t  some  form 
of  extension  of  the  efiective  date  of  the 
rule.  These  ranged  from  simply  ensuring 
that  the  rule  only  applied  to  products 
packed  on  or  alter  Odober  15, 1993,  to 
delaying  the  effective  date  to  Octob^, 
1994.  The  most  frequent  variant  was  a 
recommendation  that  the  effective  date 
coincide  with  that  of  the  nutrition 
labeling  regulation.  One  noted  that  the 
short  implementation  deadline  denied 
them  the  opportunity  to  search  for  the 
least  costly  way  of  coming  into 
compliance.  K^y  official  poultry 
establishments  and  their  asradations 
recommended  that  FSIS  phase  in  the 
rule.  They  suggested  only  requiring  the 
label  on  groimd  meat  or  ground  poultry 
on  Octobm  15, 1993,  if  the  product 
labels  were  vdd  of  cooking  instructions 
or  other  voluntary  handling 
instructions.  They  argued  ^t  the  need 
to  label  by  October  15, 1993  had  only 
been  demonstrated  for  these  ground 
products.  Under  different  comments  the 
balance  of  products  would  become 
labeled  on  various  dates,  from 
November  15. 1993  to  O^ber,  1994. 
Some  commenters  suggested  tl^t  FSIS 
allow  use  of  point  of  purchase  materials 
dxiring  that  time.  Some  suggested  that  to 
avoid  confusion,  nothing  should 
become  effective  until  publication  of  a 
final  rule.  Several  conunenters 
recommended  that  implementation  of 
these  requirements  not  be  delayed  for 
any  reason,  because  of  the  risks  of 
forborne  illness  associated  with  raw 
meat  and  poultry.  One  State  meat  and 
poultry  inspection  official  suggested 
that  the  requirements  take  effect  on 
October  15, 1993,  but  that  compliance 
enforcement  be  phased  in.  The 
comments  suggested  that  no 
compliance  reviews  be  made  until 
January.  1994,  and  that  no  penalties  be 
assessed  until  April,  1994.  One 
association  of  official  establishments 
and  several  other  commenters  suggested 
that  a  rule  of  reason  should  be  applied 
in  enforcing  compliance  with  this  part. 
Some  commenters  suggested  that  FSIS 
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allow  the  use  of  pressure  sensitive 
labels  bearing  the  safe-handling  message 
indefinitely.  Pressure  sensitive  labels 
may  be  used  to  modify  a  package  label 
indefinitely.  However,  FSIS  expects  that 
most  retailers  and  official 
establishments  will  incorporate  safe 
handling  instructions  onto  a  label  to 
achieve  economy. 

Recognizing  that  official 
establiwments  and  retailers  will  have 
problems  including  the  safe  handling 
instructions  on  the  labeling  of  some 
products,  FSIS  has  modifiM  the  rule  to 
permit  official  establishments  and 
retailers  to  use  alternate  approaches  to 
deliver  the  safe  handling  instructions  to 
consiuners  for  a  6-month  period,  except 
for  conuninuted  products. 

"Comminuted"  is  a  processing  term 
which  describes  the  reduction  in  size  of 
pieces  of  meat  or  poultry,  and  included 
chopp^,  flaking,  grinding,  or  minding. 
All  official  estabUsWents  and  retailers 
will  be  required  to  comply  with  the 
requirement  that  the  safe  handling 
instructions  appear  on  the  product  label 
by  April  IS,  1994.  FSIS  antidpates  that 
some  offidd  establishments  that 
produce  these  products  will  be  able  to 
comply  sooner  than  that  date  as  their 
individual  circumstances  permit  The 
Agency  expects  that  they  would  comply 
as  soon  as  possible  since  the  alternate 
approaches  entail  use  of  additional 
materials  and  added  handling  of 
products.  The  Ap^  15, 1994,  date  will 
have  provided  offidal  establishments 
and  retailers  manufecturing  the  covered 
categories  of  products  a  reasonable 
ammmt  of  time  from  the  publication  of 
this  final  rule  to  obtain  haling.  This 
should  be  siiffident  espedally  in  light 
of  the  generic  approval  of  svich  labels. 
FSIS  believes  that  these  alternatives  are 
responsive  to  their  comments,  end  will 
allow  offidal  establishments  and 
retailers  to  achieve  compliance  by 
Odober  15, 1993,  and  insure  that 
the  safe-handling  instructions  reach 
consumers. 

The  permitted  alternate  wproaches 
are  presented  below:  (1)  Offidal 
estwlishments  may  include  in  the 
shipping  container  either  presstire- 
sensitive  labels  containing  the  safe 
handling  instructions  for  retailers  to 
apply  to  packages  or  leaflets  containing 
a  far«iTnil«  of  the  safe  handling 
instructions  in  lettering  no  sm^er  than 
one-sixteenth  of  an  incm  for  retailers  to 
place  in  dose  proximity  to  the  packages 
to  ensure  that  leaflets  are  likely  to  be 
seen  and  taken  home  by  consiuners;  and 


(2)  retailers  may  distribute  leaflets 
concerning  the  facsimile  described 
below. 

In  some  cases,  it  is  expected  that 
retailers  might  prefer  pressure-sensitive 
labels  or  le^ets  of  their  own  design  and 
manufecture  to  those  that  an  offidal 
establishment  would  provide  under  the 
permitted  alternative.  If  a  retailer 
notifies  an  offidal  establishment  in 
writing  that  it  intends  to  supply  its  own 
labels  on  labeling,  the  offidal 
establishment  would  not  be  required  to 
supply  the  materials  as  the  shipping 
container. 

The  final  rule  does  not  permit  these 
alternate  approaches  to  be  used  for 
comminuted  meat  or  comminuted 
poultry  products.  FSIS  recognizes  that 
these  products  may  pose  the  same  or 
similu  challenges  with  resped  to 
affi'ifing  safe-handling  instructions. 
However,  these  comminuted  products 
pose  an  increased  risk  of  foodoome 
illness.  First,  the  starting  materials  for 
comminuted  meat  and  povdtiy  products 
are  trimmings  which  tend  to  ^ve  a 
higher  prob&ility  of  contamination 
bemuse  a  hi^  percental  of  trimmings 
come  from  the  surfece  of  the  carcass. 
Second,  the  production  process  assures 
that  any  present  pathogens  will  be 
distributed  throv^out  the  produd, 
induding  the  interior,  while  baderia 
tend  to  remain  on  the  surfece  of  other 
cuts  of  meat  and  poultry.  The 
consumption  of  raw  conuninuted  meat 
packaged  at  a  single  meat  processing 
dstablishment,  was  the  cause  of  a  multi- 
State  outbreak  of  Salmonella  newport 
disease  (Fontaine  et  al.,  1978).« 
Pathogenic  E.  coli  0157dl7  in 
comndnuted  meat  has  been  responsible 
for  outbreaks  of  hemorrhagic  colitis. 
Adequate  cooking  of  the  comminuted 
meat  ahmild  minimiza  or  eliminate  the 
risk  of  contracting  this  disease  from  its 
consumption.  Cooked  comminuted  meat 
as  an  ingredient  in  a  variety  of  foods  can 
be  asso(^ted  with  fbodbome  illness 
(Bryan,  1980).s 

Ihe  Agency  condudes  that  all 
products  defined  in  the  interim  rule 
should  have  such  labeling,  as  indicated 
above,  regarding  safe  handling 
instructions  by  Odober  15, 1993  and 
that  meat  or  meat  products  of  swine  that 
have  been  added  under  the  final  rule 
should  have  such  labeling  by  January 
15, 1994.  Offidal  establiabments  would 
be  able  to  obtain  the  alternate  labeling 
materials  allowed  under  the  final  rule 
by  that  date.  They  also  would  be  able  to 
come  into  full  compliance  with  the  label 


requirements  for  any  comminuted 
products  by  the  date.  FSIS  does  not  find 
the  arguments  offered  for  any  more 
liberal  phase-in  period  on  complexity  or 
on  a  ri^  basis  to  be  compelling,  for  ffie 
following  reasons.  E.  coli  0157'il7  is  not 
the  sole  target  of  this  initiative.  As 
indicated  into  the  item  rule,  during 
1992,  it  is  estimated  that  there  were  over 
four  million  cases  of  foodbome 
illnesses.  During  the  period  1972-1987, 
1,879  foodbome  dise^  outbreaks 
assodated  with  bacterial  agents  and 
involving  108,906  cases  were  reported 
to  CDC  (Table  1).  The  most  frequently 
identifi^  bacterial  agent  was 
Salmonella  followed  in  order  by 
Staphylococcus  aureus.  Clostridium 
botulinum,  Clostridium  perfringens  and 
Shigella.  Food  products  of  all  types 
were  identified  as  vehicles  (Table  2) 
induding  beef,  pork,  turkey,  and 
chicken  products.  The  bacterial  agents 
most  frequently  identified  for  illnesses 
assodated  with  meat  and  poultry 
products  were  Salmonella, 
Staphylococcus  aureus,  Clostridium 
perfringens  and  pathogenic  Escherichia 
coli  induding  E.  coli  0157dI7.  For  these 
organisms,  in  particular,  the  most 
fr^uently  reported  fectors  identified  as 
contributing  to  the  outbreaks  were 
improper  holding  temperatures  and 
inadequate  cooking  (Table  3).  Outbreaks 
were  associated  with  food  prepared  in 
homes,  delicatessens,  cafeterias, 
restaurants,  schools,  picnics,  churches, 
and  camps  (Table  4).  Since  foodbome 
illnesses  have  been  associated  with  all 
food  product  types  and  spedes  and  at 
all  food  preparation  levels,  instmctions 
on  the  proper  storage  and  preparation 
procedures  are  essential  to  the 
education  of  food  preparation  personnel 
at  all  levels  and  to  the  prevention  of 
illness  and  death. 

Carcasses,  primal,  sub-primal,  and 
retail  cuts  of  meat  from  normal,  healthy 
animals  contain  a  variety  of 
microorganisms  induding  low  levels  of 
some  pathogens.  Refrigerated  raw  meats 
will  spoil  eventually  even  if  they  are 
produced  from  the  carcasses  of  normal, 
healthy  animals,  febricated  imder  good 
manufecturing  conditions,  and  properly 
refrigerated.  If  meats  are  not  properly 
cook^,  held,  cooled,  and  stored,  they 
can  potentially  caxise  foodbome  illness. 
Frozmi  raw  meat  and  poultry  products, 
induding  dinners  and  entrees,  are 
vtilnerable  to  the  same  mishandling 
risks  associated  with  fresh  product. 


*A  copy  of  this  study  is  available  for  public 
review  in  the  FSIS  Hearing  Cleric’s  office. 

•  A  c(^  of  this  study  is  available  for  public 
review  in  the  FSIS  Heving  Clerk  office. 
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Table  1.— Number  and  Percentage  of  Foodborne  Disease  Outbreaks  and  Cases  of  Known  Etiology, 

BY  Etiologic  Agent,  1973-871 


Etiologic  agent 

Outbreaks 

Cases 

No. 

Percent 

No. 

Percent 

Bacterial: 

Badltus  cereus . 

58 

2 

1123 

1 

Brucella . 

4 

<1 

43 

<1 

Campylobacter . . . 

53 

2 

1547 

1 

Cinstridium  hohjlinutn  . . , . 

231 

8 

494 

<1 

Clostridium  perfringens . . . 

190 

7 

12234 

10 

Escherichia  coll  ...7. . 

10 

<1 

1187 

1 

Salmonalla . . 

790 

28 

55864 

45 

Shigella  . . 

104 

4 

14399 

12 

Sta^ylococcus  aureus  . . . . 

367 

13 

17248 

14 

Streptococcus,  group  A . . . . . 

12 

<1 

1917 

2 

Streptococcus,  other . . . 

7 

<1 

248 

1 

Vibrio  cholerae . . . 

6 

<1 

916 

1 

Vibrio  cholerae,  norvOI  . 

2 

<1 

11 

<1 

Vibrio  parahaemolyticus . . . 

23 

1 

535 

<1 

Yersinia  enterocoiitica  . . . . . 

5 

<1 

767 

1 

Other  bacterial . 

7 

<1 

373 

<1 

Total  bacterial  . .'. . 

1879 

66 

108906 

87 

'  Bean,  N.H.  and  P.M.  Griffin.  1990.  Foodborne  Disease  Outbreaks  in  the  United  States,  197S-1987:  Pathogens,  Vehicles,  and  Trends.  Jour. 
Pood  Prot  53:804-817. 


Table  2.— Number  of  Foodborne  Outbreaks  by  Bacterial  Agent  and  Food  Vehicle,  1073-87 
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Table  3.— Percentage  of  Foodborne  Outbreaks  in  Which  Factors  Thought  to  Contribute  to  the 
Outbreaks  Were  Reported,  by  Etiologic  agent,  1 973-87 » 


Contributing  factor^ 


Etiologic  agent 

Number  of  out¬ 
breaks  in 
which  fcKriors 
reported  <3> 

Improper  hold- 
inlg  tempera¬ 
tures 

Inadequate 

cooking 

Contaminated 

equipment 

Food  from  urv 
safe  source 

Poor  personal 
hygiene 

Other 

Bacterial: 

Bacillus  cereus .... 

48 

94 

32 

53 

5 

24 

33 

Brucella . 

2 

0 

50 

0 

100 

0 

100 

Campylobacter .... 

27 

45 

45 

45 

67 

45 

57 

Clostridium 

botulinum . 

69 

34 

91 

3 

3 

0 

41 

Clostridium 

perfringens  . 

147 

97 

65 

28 

6 

26 

34 

Escherichia  cdi ... 

3 

50 

0 

0 

0 

100 

Salmonella . 

504 

83 

67 

63 

25 

63 

43 

Shigella . 

68 

63 

3 

30 

11 

91 

33 

Sta^ylococcus 

aureus  . 

272 

98 

22 

43 

12 

71 

24 

Streptococcus, 

group  A . 

11 

100 

0 

0 

0 

88 

20 

Streptococcus, 

other  . 

2 

100 

100 

Vibrio  cholerae  .... 

3 

1(M 

100 

100 

Vibrio  cholerae. 

■■■I 

nort-OI  . 

1 

100 

Vibrio 

parahaemolytic- 

us . 

16 

75 

92 

0 

75 

0 

33 

Yersinia 

enterocoUtica  ... 

2 

100 

100 

100 

100 

100 

100 

Other  bacteria . 

7 

100 

50 

0 

50 

100 

100 

Total  bacterial .. 

1182 

87 

56 

47 

20 

59 

37 

>  Bean,  N.H.  and  P.M.  Griffin.  1990.  Foodborne  Disease  Outbreaks  in  the  United  States,  1973-1987:  Pathogens,  Vehicles,  and  Trends.  Jour. 
Food  ProL  53: 804-817. 

3  For  many  outbreaks  more  than  one  factor  was  responsible. 

3  Number  given  is  the  number  of  outbreaks  for  which  the  presence  or  absence  of  any  factor  was  reported.  The  donominator  for  each  factor 
varies  and  is  the  number  of  outbreaks  in  which  the  presence  or  abser)ce  of  that  factor  was  reported. 

Table  4.— Foodborne  Disease  Outbreaks,  by  Etiologic  agent  and  Place  Where  Food  Eaten,  1983- 

19871 


Etiologic  agent 

Homo 

Deli¬ 
cates¬ 
sen,  caf¬ 
eteria, 
res¬ 
taurant 

School 

Picrtic 

Church 

Camp 

Other 

Un¬ 

known 

Total 

Bacterial: 

mu 

B.  ceraus  . 

4 

2 

1 

1 

1 

16 

RruAAllA . 

2 

■IIIIIIIHfl 

■lil|ii|i||i 

2 

Campyirthar^Ar  . 

8 

4 

1 

2 

1 

12 

28 

C.  hntiiliruim  . 

56 

2 

16 

74 

fi  parfringAna  . 

1 

9 

3 

1 

mwmm 

ib 

24 

E.  ^i  ’ . 

1 

1 

1 

4 

mMMM 

7 

Salmonella . . 

60 

141 

16 

9 

11 

4 

93 

342 

Shigelia . . . 

4 

21 

1 

1 

2 

2 

12 

1 

44 

S.  aureus . 

6 

5 

6 

4 

4 

1 

20 

1 

47 

5»trApt0C0Crx**,  gro*iip  A  . . 

2 

3 

1 

1 

7 

.BtTAptnmmis,  Other  . 

1 

1 

2 

Vibfin  chniAra  . 

1 

1 

VitMio  parahAinoiytinia 

2 

1 

■■■■■■I 

3 

Other  bacterial ...'. . 

1 

■■iliil 

2 

• 

3 

Total . 

149 

194 

17 

20 

8 

154 

27 

600 

r  Bean,  Nancy  H.,  et  al.  1990.  Foodborr^e  Delicatessen  Outbreaks,  5-year  Summary,  1983-1987.  Jour.  Food  ProL  53:711-728. 
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General  Label  Format  and  FeMures 

Four  commenters  stated  that  the  label 
size  was  too  large.  The  comments  were 
based  on  the  assiunption  that  the  label 
needed  to  be  of  the  size  and  format  of 
the  exhibit  appearing  in  the  preamble  to 
the  interim  rme.  This  was  not  the 
Agency’s  intent.  Two  commenters  stated 
that  the  one-sixteenth  of  an  inch  type 
size  was  too  small  to  be  easily  read. 

FSIS  believes  that  the  one-sixteenth  of 
an  inch  type  size  minimum  provides  a 
balance  l^tween  readability  and  the 
availability  of  space  on  packages  to 
incorporate  safe  handling  instructions. 
Most  other  size  comments  were 
restricted  to  the  problem  of  obscuring 
other  mandatory  label  featrues  if 
pressme-sensitive  labels  were  applied 
during  a  period  prior  to  label  re-sign 
and  printing. 

Employees  of  the  Food  Labeling 
Division  of  FSIS  noted  that  severd 
businesses  which  sought  approval  of 
labels  xmder  the  interim  rule  found  the 
reference  to  a  "neutral”  backgroimd  to 
be  confusing.  Similarly,  businesses  were 
limited  by  the  reqriirements  for  setting 
off  the  same  handling  instructions  in  a 
box  marketed  by  a  hairline. 

Additionally,  one  commenter  asked  that 
FSIS  specifically  provide  that  the 
configuration  of  the  safe  handling 
statement  could  be  variable,  e.g., 
triangular,  trapezoidal,  etc.,  to  facilitate 
incorporating  the  statement  onto  labels. 
In  the  final  rule,  FSIS  has  deleted  there 
reference  to  "neutral,”  and  simply 
requires  one  color  t3rpe  against  a  solid, 
contrasting-color  badcground.  FSIS  has 
also  removed  the  "box”  requirement, 
and  allows  the  use  of  any  border  to  set 
off  the  safe  handling  instructions 
including  a  change  of  color  of  the 
background. 

Rationale  Statement 

Many  offided  establishments  and  their 
assodations,  and  numerous  retail  chains 
and  their  associations  expressed  the 
opinion  that  the  rationale  statement  was 
cast  negatively.  They  also  said  it 
imfairly  singled  out  animal  produds  as 
potential  sources  of  pathogens.  In  so 
doing,  it  was  implying  that  other  foods 
were  safer  than  meat  and  poultry.  The 
commenters  suggested  substituting 
“Food  Products,”  or  "Agricultural 
Prodxicts’*  for  “Animal  Products”  in  the 
statement  This  comment  and 
recommendation  was  also  made  by  a 
imiversity  offidal.  A  restaurant  chain 
and  an  association  of  restaurant  chains 
commented  that  the  rationale  statement 
gave  the  impression  that  improper 
handling  is  the  sole  cause  of  foodbome 
illness.  They  discussed  the  need  for 
overlapping  systems  of  control  that 


would  ensure  that  ffiey  receive  and 
prepare  a  wholesome  product  One 
commenter  suggested  dropping  the 
statement  since  it  contained  no 
actionable  information  for  the 
consumer.  Others  expressed  strong 
ob|ecti(Hi8  to  constructing  this  as  a 
warning  label  rather  that  as  an 
information  label.  Conversely,  some 
consumer  interest  groups  stated  that  the 
"inspected  and  passed”  and  “inspected 
for  your  safety”  phrases  were 
misleading  and  consumers  would  not 
read  beyond  those  leases.  Five 
consumer  interest  groups  suggested 
including  the  words  "danger,” 
"warning,”  or  "caution”  in  the 
statement.  One  conunenter  thought  that 
the  rationale  statement  should  also 
mention  the  possibility  of  death,  and 
that  it  should  also  include  descriptions 
of  the  symptoms  of  foodbome  illnesses. 

Other  commenters  suggested  minor 
wording  changes.  Two  suggested 
changing  “raw”  to  “imcooked.”  No 
explanation  was  given.  Another  wanted 
"bacteria”  changed  to  "organisms.”  The 
commenter  seei^gly  thought  that  this 
change  would  permit  official 
establishments  to  eliminate  some 
sanitation  procedures.  The  logic  of  this 
was  unclear. 

Official  establishments,  retailers,  and 
their  respective  associations  raised  an 
objection  to  having  separate  rationale 
statements  for  meat  and  for  poultry.  The 
stated  that  it  would  be  more  efficient  to 
have  one  statement  that  would  cover 
both  meat  and  poultry.  They  pointed 
out  that  the  current  requirement  ' 
necessitated  two  inventories  of  labels 
and  introduced  the  possibility  of  error 
in  applying  the  labels.  Sudi  errors 
would  imoermine  consumer  confidence 
in  the  label.  Many  other  commenters 
agreed  with  this  comment  and 
recommendation,  including  State  meat 
and  poultry  inspection  officials,  a  small 
business  advocacy  group,  and  the  Small 
Business  Administration. 

An  additional  issue  raised  by  official 
establishments  and  their  associations 
was  an  objection  to  having  separate 
labels  for  products  packaged  by  official 
establishments  and  products  packaged 
by  retailers  solely  because  of  a 
difference  in  one  sentence  of  the 
rationale  statement.  They  argued  that 
the  retail  statement  which  states  that 
product  was  produced  from  inspected 
and  passed  meat  would  be  equally  true 
for  products  packaged  at  an  official 
estwlishment.  Since  official 
establishments  may  end  up  supplying 
labels  to  a  retailer  in  some  cases,  they 
argued  that  it  would  be  better  to  have 
only  one  label. 

FSIS  is  convinced  that  significant 
economies  and  reduced  lalraling  errors 


could  be  achieved  by  allowing  one 
rationale  statement  to  satisfy  retail  and 
official  esUfoUshm^at  labeling  of  both 
meat  and  poviltry  products.  Changes 
have  been  incorporated  into  the  ^al 
rule  to  allow  for  one  rationale  statement. 
FSIS  also  dettfmined  that  it  would  be 
appropriate  to  substitute  "food 
products”  for  “animal  products.”  Other 
mincv  word  changes  were  not  adopted 
because  cogent  arguments  were  not 
presented  to  support  them.  FSIS  has 
also  concluded  that  the  rationale 
statement  strikes  a  good  balance  that 
will  neither  scare  consiuners  away  from 
meat  and  poultry  products  nor  cause 
them  to  ignore  ris^  of  foodbome 
illness. 

One  State  meat  and  poultry 
inspection  official  comment^  that  none 
of  the  rationale  statements  were 
appropriate  for  poultry  slaughtered 
under  exemptions  specified  in  9  CFR 
381.10.  The  rationale  statement  refers  to 
inspected  products.  Products  produced 
imder  these  exemptions  from  inspection 
requirements  should  not  carry  a 
reforence  to  inspected  product.  FSIS 
agrees  with  this  comment,  and  in  the 
^al  rale  provides  an  appropriate 
rationale  statement  for  these  poultry 
products. 

One  commenter  stated  that  a  different 
rationale  statement  should  be  permitted 
for  irradiated  product.  They  felt  a 
reference  should  be  made  to  the 
reducticms  in  bactmal  coimts  that 
irradiation  produces.  FSIS  does  not 
agree.  Consumers  might  conclude  that 
the  handling  statements  did  not  apply. 

Consumer  Handling  Statement 

The  majority  of  commenters  on  the 
handling  statements  addressed  only  the 
cooking  statement.  Comments  from  69 
consumers  suggested  that  a  cooking 
temperahire  was  necessary  in  the 
cooking  statement.  Most  of  the 
comments  contained  a  160’*F 
recommendation.  Officials  of  five 
universities  commented  on  the  cooking 
statement  One  endorsed  adding  a 
cooking  temperature.  The  others 
suggested  that  more  information  should 
be  provided,  but  not  a  temperature.  One 
noted,  "The  \ise  of  a  specific 
temperatiire  endpoint  is  not  feasible  for 
consumer  use.  *  *  *  Therefore,  the 
qualitative  subjective  statements  are 
appropriate.”  Six  consvtmer  interest 
groups  and  two  retailers  also  stated  that 
more  explicit  cooking  instructions  were 
necessary.  Many  recommended 
allowing  businesses  to  incorporate  their^ 
recommended  cooking  messages  into 
the  label.  FSIS  does  not  believe  it  would 
be  appropriate  to  add  either  an  endpoint 
temperature  or  more  comprehensive 
cooking  directions  because  cooking 
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temperature  and  other  visual 
indications  of  doneness  vary  by 
product.  As  stated  above,  this  labeling  is 
not  intended  to  replace  comprehensive 
cooking  and  handling  statements  that 
accompany  some  products. 

One  commenter  suggested  that  the 
cooking  parameter  not  be  addressed 
since  research  does  not  establish 
lethality  data  for  all  pathogens.  The 
commenters  suggested  that  this  labeling 
initiative  be  postponed  until  such 
research  is  available.  FSIS  has  not 
required  that  safe  handling  instructions 
include  a  cooking  temperature. 
Suggesting  that  consumers  cook  product 
thoroughly  is  not  dependent  on  lethality 
data  for  aU  products  and  pathogens. 

One  commenter  suggested  that  the 
safe  handling  instruction  be  limited  to 
the  cooking  parameter  only.  They 
argued  that  since  imdercooking  was  the 
usual  cause  cited  for  E.  Coli.  illnesses, 
this  is  the  only  one  necessary.  FSIS  did 
not  agree  with  this  comment.  As  cited 
above,  mishandling  and  improper 
storage  are  also  significant  contributors 
to  the  incidence  of  foodbome  illness. 

Additional  comments  related  to  the 
literacy  level  of  the  handling 
instructions,  the  efficacy  of  the  symbols 
required,  a  suggestion  that  one 
statement  be  modified  to  make  it 
applicable  to  both  meat  and  poultry, 
concerns  that  generic  handling 
statements  would  not  be  useful  to 
consumers,  concerns  that  insufficient 
generic  statements  might  result  in 
liability  claims,  and  concerns  over 
likely  inconsistencies  between  the 
"Keep  refrigerated  or  frozen.  Thaw  in 
refrigerator  or  microwave"  statement 
and  other  handling  statements  on  some 
packages.  Additional  commenters 
addressed  the  use  of  the  term, 
"leftovers,"  suggested  modifying  the 
hand-washing  instruction,  and 
suggested  ad^g  the  FSIS  Hotline 
telephone  numlrar  to  the  statement. 

FSIS  does  not  believe  that  comments 
on  the  reading  level  of  the  statements 
provide  sufficient  data  to  justify  a 
change,  especially  since  they  offered  no 
alternative  language. 

Reaction  of  commenters  to  the  graphic 
symbols  were  mixed.  Many  commenters 
characterized  them  as  clear  and  easily 
imderstood.  Others  expressed  concerns 
that  they  were  not  clear.  Almost  all 
commenters  thought  the  refrigerator 
symbol  was  clear,  and  that  consumers 
would  imderstand  that  the  product 
should  be  refrigerated  or  frozen.  The 
final  rule  leaves  it  unchanged.  Many 
commenters  objected  to  the  bar  of  soap 
symbol.  The  accompanying  message 
covers  separation  of  raw  and  ready-to- 
eat  foods  and  cleaning  of  hands  and 
food  preparation  surfaces  and  utensils. 


Some  suggested  presenting  these  in  two 
separate  messages  with  separate 
graphics,  or  together  with  two  graphics 
in  a  "split  screen."  Critics  of  the  ihr  of 
soap  pointed  out  that  consumers  might 
thi^  they  should  wash  the  product 
with  soap.  They  also  pointed  out  that 
bar  soap  is  not  approved  for  cleaning 
food  contact  surfaces.  FSIS  has  decided 
that  the  message  should  still  cover  both 
separation  and  cleaning,  but  that  the 
graphic  symbol  should  be  changed.  The 
required  symbol  will  be  soapy  hands 
under  a  faucet.  This  could 
interpreted  both  as  washing  hands,  a 
part  of  the  message,  and  as  washing 
utensils,  another  part  of  the  message. 

Some  commenters  objected  to  the 
skillet  symbol,  suggesting  that  it  might 
imply  that  frying  was  the  reconunended 
cooking  method.  One  suggested  a  range 
instead.  Based  on  a  relatively  high 
acceptance  of  the  skillet  symbol  among 
commenters,  FSIS  will  leave  it 
imch£mged. 

Many  commenters  thought  the  clock 
symbol  was  confusing,  especially  in  the 
context  of  the  institution^  message. 
Many  pointed  out  that  temperature  was 
the  primary  concern  under  both  the 
consumer  and  institutional  messages.  A 
thermometer  was  often  recommended 
by  commenters.  FSIS  will  make  this 
cnange  in  the  final  rule. 

The  commenters  that  support 
modifying  one  of  the  statements  to  make 
it  applicable  to  both  meat  and  poultry 
argue  convincingly  that  significant 
economies  and  reduced  error  in  labeling 
will  result  firom  the  change.  The  final 
rule  makes  that  modification. 

FSIS  does  not  agree  that  generic 
statements  are  insufficient  or  could  lead 
to  liability  claims.  The  imderlying  food 
safety  principles  addressed  in  the  safe 
handling  statements  apply  to  all  meat 
and  poultry  products  that  require 
cooing.  Additionally,  the  statements 
are  not  intended  to  replace  more 
comprehensive  handling  and  cooking 
instructions  contained  on  some  labels. 

Several  official  establishments, 
restaurant  chains  and  their  respective 
associations  commented  that  the  "Keep 
refrigerated  or  frozen.  Thaw  in 
refrigerator  or  microwave."  statement 
was,  in  some  cases,  contradictory  to 
other  handling  statements  on  the 
package,  and  could  result  in  creation  of 
confusion  and  errors  in  handling. 
Products  such  as  frozen  stufied  turkeys 
were  cited  as  representative  of  the 
problem.  They  are  designed  to  go  from 
froezer  to  the  cook  step  without 
thawing,  as  are  many  other  products. 
Thawing  them  would  increase  the 
likelihood  of  pathogen  growth.  FSIS 
finds  this  argument  compelling,  and  has 
amended  this  provision  in  the  ^al  rule 


to  permit  official  establishments  and 
retailers  to  omit  any  portion  of  the 
statement  that  is  in  conflict  with  the 
product’s  specific  handling  instructions. 

One  commenter  stated  that  the  use  of 
the  term  “leftovers,"  as  \ised  in  the  last 
statement,  would  not  be  understood  by 
consumers  because  it  is  a  colloquial 
term.  FSIS  does  not  agree.  The  term  is 
well  understood. 

Two  commenters  suggested  that  the 
hand-washing  instruction  be  modified 
to  add  washing  before  handling  meat  or 
poiiltry  products.  While  FSIS  agrees  that 
this  is  a  good  practice,  the  focus  of  these 
statements  is  avoidance  of 
contamination  of  other  ready-to-eat 
foods  by  contact  with  raw  meat  and 
poultry  product.  This  change  will  not  be 
incorporated. 

One  commenter  suggested  that  the 
FSIS  Meat  and  Poultry  Hotline 
telephone  niunber  be  added  to  the 
statement,  so  that  consiuners  could  call 
food  handling  experts  if  they  had  any 
questions  arising  from  the  statement. 

The  Meat  and  Poultry  Hotline  telephone 
number  may  be  included  on  other  parts 
of  the  label.  FSIS  does  not  believe  it  is 
necessary  to  include  this  phone  ntimber 
with  the  safe  handling  instructions. 

Institutional  Handling  Statements 

Comments  on  the  institutional 
handling  statements  were  primarily 
from  official  establishments  who  sought 
some  modification  to  this  or  the 
consumer  label  to  permit  the  use  of  one 
label.  Additional  commenters  on  these 
statements  included  restaxirants  and 
their  associations  and  others  who 
expressed  concerns  about  including  a 
140  °F  hot  holding  statement  because  it 
might  be  viewed  as  a  cooking 
temperature,  and  concerns  about  the 
“Keep  Refrigerated.  Keep  Frozen” 
statement.  The  latter  concerns 
paralleled  those  discrissed  \mder  the 
“Consumer  Handling  Statements" 
heading.  These  commenters  suggested 
that  FSIS  address  these  concerns  by 
permitting  different  handling  statements 
to  be  used  for  different  customers,  or 
different  statements  be  approved  on  a 
case  by  case  basis  by  the  Administrator. 
Other  commenters  recommended  that 
no  variations  be  allowed.  FSIS  believes 
that  the  changes  that  pennit  certain 
terms  to  be  dropped  if  they  conflict  with 
other  handling  statements  adequately 
addresses  that  concern.  No  alternate 
statements  will  be  permitted. 

One  restaurant  chain  official  asked 
that  the  phrase,  "Keep  raw  meat  and 
poiiltry  separate  from  other  foods," 
should  be  more  precisely  defined.  They 
thought  some  might  think  that  they 
were  required  to  main  separate 
refrigerators  for  raw  meat  and  poultry. 
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FSIS  does  not  agree  that  readers  will 
draw  that  inference  from  th^hrase. 

Commenters,  including  omcial 
establishments,  FDA  officials,  university 
officials,  and  others  suggested  specific 
changes  to  the  handling  statement  and 
the  S3mibol  associated  with  the  hot 
holding  temperature.  These  commenters 
pointed  out  that  the  clock  symbol  was 
inappropriate  to  the  message.  Several 
suggested  a  thermometer.  The  FDA 
officials  suggested  adding  language 
relating  to  reheating  of  the  product  to 
165  "F  if  a  temperature  recommendation 


is  included.  FSIS  is  convinced  that 
including  a  hot  holding  temperature 
might  result  in  it  being  viewed  as  a 
cooking  temperature.  The  holding 
statement  will  be  changed  in  the  final 
rule  to  “Keep  hot  foods  hot  Refrigerate 
leftovers  immediately  or  discard.”  The 
latter  part  of  the  phr^  responds  to 
comments  by  FDA  and  the  restaurant 
associations  that  the  message  include 
the  likelihood  of  discarding  leftovers. 
FSIS  is  adopting  the  symbol  change  in 
the  final  rule.  Since  omitting  the  hot 


holding  temperature  eliminates  the 
major  ffistinction  between  the 
hoxisehold  consumer  statement  and  the 
institutional  statement,  FSIS  is 
incorporating  the  changes  discussed 
above  into  one  statement  to  cover  all 
products,  whether  they  are  intended  for 
consumers  or  institutions. 

The  label  for  safe  handling 
instructions  including  all  revisions 
made  by  the  final  rule  is  shown  in 
Exhibit  1. 

MLUNQ  CODE  341<>-OM-M 
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EXHIBIT  1 


Safe  Handling  Instructions 

This  product  was  prepared  from  inspected  and  passed  meat  and/ 
or  poultry.  Some  food  products  may  contain  bacteria  that  could 
cause  illness  if  the  product  is  mishandled  or  cooked  improperly. 
For  your  protection,  follow  these  safe  handling  instructions. 


Keep  refrigerated  or  frozen. 

Thaw  in  refrigerator  or  microwave. 

Keep  raw  meat  and  poultry  separate  from  other  foods. 
Wash  working  surfaces  (including  cutting  boards), 
utensils,  and  hands  after  touching  raw  meat  or  poultry. 

Cook  thoroughly. 

Keep  hot  foods  hot.  Refrigerate  leftovers 
immediately  or  discard. 


60 
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FSIS  is  adopting  the  interim  rule  as  a 
final  rule  with  the  changes  as  discussed 
above.  Labels  prepared  in  accordance 
with  the  interim  rule  may  be  used  until 
April  15, 1994. 

List  of  Subjects 
9CFRPcirt317 

Food  labeling,  Meat  inspection. 

9  CFR  Part  381 

Food  labeling,  Poultry  inspection. 

Final  Rule 

For  the  reasons  discussed  in  the 
preamble,  the  interim  rule  amending  9 
CFR  parts  317  and  381  of  the  Federal 
meat  and  poultry  products  inspection 
regulations  pubUsned  at  58  FR  43478, 
Au^t  16, 1993,  is  adopted  as  final 
with  the  following  changes: 

PART  317— LABEUNG,  MARKING 
DEVICES,  AND  CONTAINERS 

1.  The  authority  citation  for  part  317 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  601-695;  7  CFR  2.17, 
2.55. 

2.  Section  317.2  is  amended  by 
revising  paragraph  (1)  to  read  as  follows: 

1317.2  Labels;  definition;  required 
features. 

•  *  «  •  • 

(1)  Safe  handling  instructions  shall  be 
provided  for  All  meat  and  meat 
roducts  of  cattle,  sudne,  sheep,  goat, 
orse,  or  other  equine  not  heat 
processed  in  a  manner  that  conforms  to 
the  time  and  temperature  combinations 
in  the  Table  for  Time/Temperature 
Combination  For  Cooked  Beef,  Roast 
Beef,  and  Cooked  Corned  Beef  in 
§  318.17,  or  that  have  not  imdeigone 
other  filler  processing  that  would 
render  them  ready-to-eat;  and  all 
comminuted  meat  patties  not  heat 
processed  in  a  manner  that  conforms  to 
the  time  and  temperature  combinations 
in  the  Table  for  Permitted  Heat- 
Processing  Temperahire/Time 
Combinations  For  Fully-Cooked  Patties 
in  §  318.23;  except  as  exempted  under 
paragraph  (1)(4)  of  this  section, 
provided,  however  that  swine  products 
other  than  those  described  in 
§  318.10(a)(1)  need  not  be  labeled  with 
safe  handling  instructions  until  January 
15, 1994. 

(l)(i)  Safe  handling  instructions  shall 
accompany  every  meat  or  meat  product, 
specified  in  this  paragraph  (1),  destined 
for  household  consiimers,  hotels, 
restaurants,  or  similar  institutions  and 
shall  appear  on  the  label,  except  as 
provided  in  paragr^hs  (l)(l)(i)  (A)  and 
(B)  of  this  section,  l^e  information  shall 
be  in  lettering  no  smaller  than  one- 


sixteenth  of  an  inch  in  size  and  shall  be 
prominently  placed  with  such 
conspicuousness  (as  compared  with 
other  words,  statements,  designs  or 
devices  in  the  labeling)  as  to  render  it 
likely  to  be  read  and  imderstood  by  the 
ordinary  individual  imder  customary 
conditions  of  purchase  and  use. 

(A)  Until  April  15  1994,  in  lieu  of 
placing  the  safe  handling  instructions 
on  the  label,  official  establishments  may 
include  in  the  shipping  container  either 
pressure-sensitive  labels  containing  the 
safe  handling  instructions  for  retailers  to 
apply  to  packages  or  leaflets  containing 
a  facsimile  of  the  safe  handling 
instructions  in  lettering  no  smaller  than 
one-sixteenth  of  an  incm  for  retailers  to 
distribute  with  the  packages,  except  that 
this  is  not  permitted  for  comminuted 
meat  products.  Including  pressure- 
sensitive  labels  or  leaflets  in  shipping 
containers  is  not  necessary  if  retailers 
notify  official  establishments  in  writing 
that  ffiey  will  provide  such  labeling. 

(B)  Until  April  15, 1994,  in  lieu  of 
placing  the  s^e  handling  instructions 
on  the  label,  retailers  may  distribute 
leaflets  containing  a  facsimile  of  the  safe 
handling  instructions  in  lettering  no 
smaller  than  one-sixteenth  of  an  inch, 
except  that  this  is  not  permitted  for 
comnrinuted  meat  products. 

(ii)  The  safe  hanaling  information 
shall  be  presented  on  the  label  imder 
the  heading  "Safe  Handling 
Instructions"  which  shall  ^  set  in  type 
size  lamer  than  the  print  size  of  the 
rationale  statement  and  handling 
statements  as  discussed  in  paragraphs 
(1)(2)  and  (1)(3)  of  this  section.  The  safe 
handling  information  shall  be  set  off  by 
a  border  and  shall  be  one  color  type 

Erinted  on  a  single  color  contrasting 
ackground  whenever  practical. 

(2)  The  labels  of  the  meat  and  meat 
products  specified  in  this  paragraph  (1) 
shall  include  the  following  rationale 
statement  as  part  of  the  safe  handling 
instructions,  "This  product  was 
prepared  from  inspected  and  passed 
meat  and/or  poultry.  Some  food 
products  may  contain  bacteria  that 
could  cause  illness  if  the  product  is 
mishandled  or  cooked  improperly.  For 
your  protection,  follow  these  safe 
handling  instructions.”  This  statement 
shall  be  placed  immediately  after  the 
heading  and  before  the  safe  handling 
statements. 

(3)  Meat  and  meat  products,  specified 
in  this  paragraph  (1),  shall  bear  ffie 
labeling  statements: 

(i)  Keep  refrigerated  or  frozen.  Thaw 
in  refrigerator  or  microwave.  (Any 
portion  of  this  statement  that  is  in 
conflict  with  the  product’s  specific 
handling  instructions,  may  1m  omitted, 
e.g.,  instructions  to  cook  without 


thawing.)  (A  graphic  illustration  of  a 
refrigerator  shall  be  displayed  next  to 
the  statement.); 

(ii)  Keep  raw  meat  and  poultry 
separate  from  other  foods.  Wash 
working  surfaces  (including  cutting 
boards),  utensils,  and  hands  after 
touching  raw  meat  or  poultry.  (A 
graphic  illustration  of  soapy  hands 
under  a  faucet  shall  be  displayed  next 
to  the  statement.); 

(iii)  Cook  thoroughly.  (A  graphic 
illustration  of  a  slullet  shall  be 
displayed  next  to  the  statement.);  and 

(iv)  keep  hot  foods  hot.  Refrigerate 
leftovers  immediately  or  discard.  (A 
graphic  illustration  of  a  thermometer 
shall  be  displayed  next  to  the 
statement.) 

(4)  Meat  or  meat  products  intended 
for  further  processing  at  another  official 
establishment  are  exempt  from  the 
requirements  prescribed  in  paragraphs 
(1)(1)  through  (1)(3)  of  this  section. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  21  U.S.C  451- 
470;  7  CFR  2.17,  2.55. 

4.  Section  381.125  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  381 .1 25  Special  handling  label 
requiramanta. 

***** 

(b)  Safe  handling  instructions  shall  be 
provided  for  all  poultry  products  not 
heat  processed  in  accordance  with  the 
provisions  of  §  381.150(b)  or  that  have 
not  imdergone  other  further  processing 
that  would  render  them  ready-to-eat, 
except  as  exempted  imder  paragraph 
(b)(4]  of  this  section. 

(l)(i)  Safe  handling  instructions  shall 
accompwy  the  poultry  products, 
specified  in  this  paragraph  (b),  destined 
for  household  consumers,  hotels, 
restaurants,  or  similar  institutions  and 
shall  appear  on  the  label,  except  as 
^vided  in  paragraphs  (b)(l)(i)  (A)  and 
(B)  of  this  section,  l^e  information  shall 
be  in  lettering  no  smaller  than  one- 
sixteenth  of  an  inch  in  size  and  shall  be 
prominently  placed  with  such 
conspicuousness  (as  compared  with 
other  words,  statements,  designs  or 
devices  in  the  labeling)  as  to  render  it 
likely  to  be  read  and  understood  by  the 
ordinary  individual  under  customary 
conditions  of  purchase  and  use. 

(A)  Until  April  15, 1994,  in  Ueu  of 
placing  the  safe  handling  instructions 
on  the  label,  official  establishments  may 
include  in  the  shipping  container  either 
pressure-sensitive  labels  containing  the 
safe  handling  instructions  for  retailers  to 
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apply  to  packages  or  leaflets  containing 
a  focsimile  of  the  safe  handling 
instructions  in  lettering  no  smaller  than 
one-sixteenth  of  an  inc^  for  retailers  to 
distribute  with  the  packages,  except  that 
this  is  not  permitted  for  comminuted 
poultry  products.  Including  pressure- 
sensitive  labels  or  leaflets  in  shipping 
containers  is  not  necessary  if  retailers 
notify  official  establishments  in  writing 
that  they  will  provide  such  labeling. 

(B)  Until  April  15, 1994,  in  lieu  of 
placing  the's^e  handling  instructions 
on  the  label,  retailers  may  distribute 
leaflets  containing  a  facsimile  of  the  safe 
handling  instructions  in  lettering  no 
smaller  than  one-sixteenth  of  an  inch, 
except  that  this  is  not  permitted  for 
comminuted  poultry  products. 

(ii)  The  safe  handling  information 
shall  be  presented  on  the  label  imder 
the  heading  "Safe  Handling 
Instructions"  which  shall  be  set  in  type 
size  larger  than  the  print  size  of  the 
rationale  statement  and  handling 
statements  as  discussed  in  paragraphs 
(b)(2)  and  (b)(3)  of  this  section.  The  safe 
handling  information  shall  be  set  off  by 
a  border  and  shall  be  one  color  type 
printed  on  a  single  color  contrasting 
background  whenever  practical. 

(2)(i)  The  labels  of  the  poultry 
products,  specified  in  this  paragraph  (b) 
and  prepared  from  inspected  and  passed 


poultry,  shall  include  the  following 
ration^e  statement  as  part  of  the  s^e 
handling  instructions,  "This  product 
was  prepared  from  inspected  and 
pass^  meat  and/or  poultry.  Some  food 
products  may  contain  bacteria  that 
could  cause  illness  if  the  product  is 
mishandled  or  cooked  improperly.  For 
our  protection,  follow  these  safe 
andling  instructions.”  This  statement 
shall  be  placed  immediately  after  the 
heading  and  before  the  safe  handling 
statements. 

(ii)  The  labels  of  the  poultry  products, 
specified  in  this  paragraph  (b)  and 
prepared  pursuant  to  §  381.10(a)  (2).  (5). 
(6),  and  (7).  shall  include  the  following 
rationale  statement  as  part  of  the  safe 
handling  instructions,"  Some  food 
products  may  contain  bacteria  that 
could  cause  illness  if  the  product  is 
mishandled  or  cooked  improperly.  For 
your  protection,  follow  the  safe 
handling  instructions.”  This  statement 
shall  be  placed  immediately  after  the 
heading  and  before  these  s^e  handling 
statements. 

(3)  Poiiltry  products,  specified  in  this 
paragraph  (b).  shall  bear  the  labeling 
statements: 

(i)  Keep  refrigerated  or  frozen.  Thaw 
in  refrigerator  or  microwave.  (Any 
portion  of  this  statement  that  is  in 
conflict  with  the  product’s  specific 


handling  instructions  may  be  omitted, 
e.g.,  instructions  to  cook  without 
thawing.)  (A  graphic  illustration  of  a 
refrigerator  shall  be  displayed  next  to 
the  statement.); 

(ii)  Keep  raw  meat  and  poultry 
separate  ^m  other  foods.  Wash 
working  surfaces  (including  cutting 
boards),  utensils,  and  hands  after 
touching  raw  meat  or  poultry.  (A 
graphic  illustration  of  soapy  hands 
under  a  faucet  shall  be  displayed  next 
to  the  statement): 

(iii)  Cook  thoroughly.  (A  graphic 
illustration  of  a  skiUet  shall  be 
displayed  next  tirthe  statement.);  and 

(iv)  Keep  hot  foods  hot  Refrigerate 
leftovers  immediately  or  discard.  (A 
graphic  illustration  of  a  thermometer 
shall  be  displayed  next  to  the 
statement.) 

(4)  Poultry  products  intended  for 
filler  processing  at  another  official 
establishment  are  exempt  frnm  the 
requirements  prescribed  in  paragraphs 
(b)(1)  through  (b)(3)  of  this  section. 

Done  at  Washington,  DC,  on:  October  6. 
1993. 

Eugene  Branstool, 

Assistant  Secretary,  Marketing  and  Inspection 
Services. 

(FR  Doc.  93-25006  Filed  10-8-93;  8:45  am) 
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258..  . - . 51536 

271  . 51244 

272  _ 52674,  52677,  52679 

372 _ 51785 

721 _ 51672,  51694 

PropoMd  BmIm* 

52 _ 51591, 51593, 52467 

89 . - . 51595 

42  CFR 

435  _ ...51408 

436  . - . — _ 61408 

440 . 51408 

PfOpOMd  RuSms 

440  _ _ - . .-61288 

441  . .61288 

43  CFR 

37 . 61560 

PropoMd  RuIm: 

4700 . 51297 

Public  Land  Ofdere: 

4522  (Revoked  In  part 

by  PLO  7002) _ —52684 

6998 . 52238 

6999.. - . 62238 

7000  . 52682 

7001  . - . 62683 

7002  . 52684 

44  CFR 

64 . 51576,  52019 

Propoead  RuIm: 

67 . 51598 

46  CFR 

160 . 61676 

Propoead  RuIm: 

10 . 51408 

12 . 51408 

30— . 52598 
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31  . . 

32  . 

. 52598 

. 52588 

67 . 

. 51298 

585 . 

. 59908 

47CFR 

1 . 

. 51246 

15 . 

. 51247 

73 . 51250,  51578,  51579, 

51787 

74 . 

. 51250 

87 . . . 

. 52021 

90 . 

Proposed  Rules: 

. 51251 

15 . 

51900 

36 . 

. 52254 

73 . 

. 51603, 

51799,  52733,  52734,  52736 

74 . 

. 52256 

90 . 

. 51990 

48CFR 

501 . 

. 52442 

503 . 

. 52442 

507 . 

. 52442 

508 . 

. 52442 

509 . 

. 52442 

511 . 

. 52442 

514 . . . 

. 52442 

515 . 

. 52442 

519 . 

. 52442 

522 . . . 

. 52442 

525 . . 

. 52442 

528 . . . 

. 52442 

529 . 

. 52442 

532 . 

. 52442 

536 . 

. 52442 

542 . 

. 52442 

543 . 

. 52442 

552 . 

. 52442 

570 . 

. 52442 

1816 . 52446 

1852 . 52446 

48CFR 

107.» . 51524 

171  . 51524 

172.^.. . 51524 

173  . 51524 

174  . 51524 

175  . 51524 

176  . 51524 

177  . 51524 

178  . 51524 

179  . 51524 

180  . 51524 

571 _ 51788,  52021 

604 . 52684 

1002 . 52027 

1017  . 52027 

1018  . 52027 

1312  . 52027 

1313  . 52027 

1314....:.. . .52027 

Propo— d  RuIm: 

23 . 52050 

37 . 52735 

172  . 52574 

173  . 52574 

179 . 52574 

390 . 51800 

1063 . 51603 

1105 . 51800 

1121 . 51800 

1152 . 51800 

50CFR 

17 . 52027,  52031 

229 . 51788 

301 . 51253 

625 . spees 

642 . 51579,  51789 


663 . 52031 

672 . 51791,  52032 

675 _  51253,  52033,  52451 

Propoddd  RuIm: 

17 . 51302,  51604,  52058, 

52059, 52063, 52740 

52 . . 51270,  51279 

641 . . 52063,  52073,  52474 

651 . 52073 


UST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  coniunction 
with  “PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  irxJividutd  pamphlet  form 
(referred  to  as  laws") 
from  the  Superfntendenf  of 
Documents,  U.S.  Government 
Printing  Of^,  Washington, 
DC  20402  (phone,  202-512- 
2470). 

H.R.  2(yP.L  103-84 
Hatch  Act  Reform 
Amendments  of  1993  (Oct  6, 
1993;  107  Stat.  1001;  11 
pages) 

H.R.  1513/P.L  103-85 
To  designate  the  United 
States  courthouse  located  at 
10th  and  Main  Streets  in 
Richmond,  Virginia,  as  the 
“Lewis  F.  Powell,  Jr.  United 


iii 


States  Courthouse”.  (Oct  6, 
1993;  107  StaL  1012;  1  page) 

HJL  2431^4.  103-86 
To  designate  the  Federal 
building  in  Jacksonville, 

Ftorfda,  as  the  “Chaites  E. 
Bennett  Federal  Buikting". 

(Oct  6,  1993:  107  Stat  1013: 

1  page) 

8.  464/P  103-87 

To  redesignate  the  Pulaski 
Post  Office  located  at  111 
West  College  Street  In 
PulasU,  Termessee,  as  the 
“Ross  Bass  Poet  Office".  (Oct 
6,  1993;  107  Stat  1014;  1 
page) 

&  779/P  J.  103-98 
To  continue  the  authorization 
of  appropriations  for  the  East 
Court  of  the  National  Museum 
of  Natural  History,  and  for 
other  purposes.  (Oct  6,  1993; 
107  Stat  1015;  1  page) 

8J.  Rea.  61/P4.  103-89' 

To  designate  the  week  of 
October  3,  1993,  through 
October  9,  1993,  as  “Mental 
Illness  Awareness  Week". 
(Oct  6,  1993;  107  Stat  1016; 

2  pages) 

S.J.  Res.  121/P.L  103-100 
To  designate  October  6,  1993 
and  1994,  as  “German* 
American  Day”.  (Oct  6.  1993; 
107  Stat  1018;  2  pages) 

Last  List  October  6,  1993 


iv 
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CFR  CHECKUST 


This  cheddist,  prepared  by  the  Office  of  the  Federal  Register,  Is 
published  weeMy.  It  Is  arranged  In  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Goverrvnent  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  conrtplets  CFR  set, 
also  appears  in  the  latest  issue  of  the  (List  of  CFR  Sections 
Affect^,  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $775.00 
-  dorrtestic,  $193.75  addition^  for  foreign  maWng. 

Mai  orders  to  the  Superinterrdent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  Al  orders  must  be 
accompanied  by  remitlance  (check,  money  order,  GPO  Deposit 
AccounL  VISA,  or  Mcuter  Cevd).  Charge  orders  may  be  telephorred 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  8:00  ajn.  to  4:00  p  jn.  eastern  time,  or  FAX  your  chcuge  orders 
to  (202)  512-2233. 


TMe 

Stock  Number 

Price 

Revielon  Dele 

1, 2  (2  Reserved) . 

...(869-019-00001-1) . 

$15.00 

Jon.  1,  1993 

3  (1992  Complotion 
and  Parts  100  and 
101) . 

...  (869-019-0000W)) . 

17X0 

»Jan.  1, 1993 

4 . . 

...  (869-019-00003-8) . 

5.50 

Jon.  1, 1993 

5  Parts: 

1-699  . 

...  (869-019-00004-6) _ 

21.00 

Jon.  1, 1993 

700-1199  _ 

...  (869-01940005-4) ...... 

17.00 

Jon.  1, 1993 

1200-End,  6  (6 
Reserv^ _ _ 

...(869-019-00006-2) . 

21.00 

Jon.  1, 1993 

7  Parts: 

(>-26 . 

...  (86W)19-00007-1) . . 

20.00 

Jon.  1, 1993 

27-45  . 

...(869-01940008-9) _ 

13.00 

Jon.  1, 1993 

46-51  . . 

...  (869419-00009-7) _ 

20.00 

Jon.  1, 1993 

52  . . . 

...  (86941940010-1) ...... 

28X0 

Jon.  1, 1993 

53-209  . 

...(869419-00011-9) _ 

21.00 

Jon.  1, 1993 

210-299  _ 

...  (869419-00012-7) _ 

30.00 

Jon.  1, 1993 

300-399  _ 

....(869419-000134) _ 

15.00 

Jon.  1, 1993 

400-699 . . 

....  (869419-00014-3) ...... 

17.00 

Jon.  1, 1993 

700-899  . 

....  (869419-00015-1) ...... 

21.00 

Joa  1, 1993 

900-999  . 

....  (869419-00016-0) ...... 

33.00 

Jon.  1, 1993 

1000-1059  . 

....  (869419400174) ...... 

20.00 

.Jon.  1, 1993 

1060-1119  _ 

....  (869419-000184) . . 

13X0 

Jon.  1, 1993 

1120-1199  _ 

....  (869419-00019-4) ...... 

11X0 

Joa  1, 1993 

1200-1499  . . . 

....  (869419400204)  „.... 

27X0 

Joa  1, 1993 

1500-1899  _ 

...(869419-000214) . . 

17X0 

Joa  1, 1993 

1900-1939  _ 

...  (869419-000224) _ 

13X0 

Joa  1, 1993 

1940-1949  . . 

...  (869419-00023-2) ...... 

27X0 

Joa  1, 1993 

1950-1999  _ 

....  (86941940024-1) _ 

32.00 

Joa  1, 1993 

2000-End _ 

....  (869419-00025-9) _ 

12X0 

Jon.  1, 1993 

8 . 

....  (869419-00026-7) _ 

20.00 

Joa  1, 1993 

9  Parts: 

1-199  . 

....  (869419-000274) . 

27X0 

Jon.  1, 1993 

200-End  . 

...  (869419-00028-3) _ 

21.00 

Jon.  1, 1993 

10  Parts: 

oso . 

....  (869419-00029-1) ..... 

29X0 

Jon.  1, 1993 

51-199 . 

....  (869419-000304) _ 

21X0 

Jon.  1, 1993 

200-399  _ 

....  (869419-00031-3) _ 

15X0 

Jon.  1, 1993 

400-499  _ 

....  (869419-00032-1) ...... 

20.00 

Joa  1, 1993 

500-End  _ 

...(869419-00033-0) _ 

33.00 

Jon.  1, 1993 

11  . 

....  (869419-000344) . 

13.00 

Jon.  1, 1993 

12  Parts: 

1-199  . . 

...  (869419400354) . 

11X0 

Jon.  1, 1993 

200-219  _ 

...  (869419-000364) _ 

15.00 

Joa  1, 1993 

220-299  _ 

...  (86941940037-2) _ 

26.00 

Joa  1, 1993 

300-499  _ 

....  (869419-00035-1) . . 

21.00 

Joa  1, 1993 

500499 _ 

....(869419-000394) _ 

19.00 

Jon.  1, 1993 

6004nd  _ 

...  (86941940040-2) _ 

28X0 

Joa  1, 1993 

13  . 

....  (86941940041-1) . 

28.00 

Jon.  1, 1993 

TMe 

Stock  Number 

14  Parts: 

1-59 . 

. (869419-00042-9) ... 

60-139 . 

. (86941940045-7) ... 

140-199  . . 

.....  (869419-0004X4) ... 

200-1199  . 

. (869419-00045-3) ... 

12004nd . 

. (869419-00046-1) ... 

15  Parts: 

0-299  . 

. (869419-00047-0) ... 

300-799  . 

.....  (869419000484) ... 

800-End  . 

. (869419-000494) ... 

16  Parts: 

0-149  . 

. (869419-00050-0)  ... 

150-999  . 

. (869419400514)  ... 

1000-End . 

. (8694190005W) ... 

17  Parts: 

1-199  . 

. (86901900054-2)  ... 

200-239  . 

. (86941900055-1) ... 

240-End  . 

. (86901900056-9)  ... 

18  Parts: 

1-149 . 

.....  (869419-00057-7) ... 

150-279  . . 

. (869019000584) ... 

280-399  . 

. (86941900059-3)  ... 

4004nd  . 

. (86941900060-7) ... 

19  Parts: 

1-199  . 

. (869019000614) ... 

200-End  . 

. (86901900062-3)  ... 

20  Parts: 

1-399  . 

. (86941900063-1) ... 

400499  . 

. (86901900064-0)  ... 

500-End  . 

. (869019000654) ... 

21  Parts: 

1-99 . 

. (869019000664)  ... 

100-169  . 

. (869419000674) ... 

170-199  . 

. (86941900068-2) ... 

200-299  . 

. (86901900069-1) ... 

300499 . 

. (869019-000794) ... 

500499 . 

. (86941900071-2) ... 

600-799  . 

. (86941900072-1) ... 

800-1299  . 

. (869419000754) ... 

130(Knd . 

. (86941900074-7)  ... 

22  Parts: 

1-299  . 

. (869419-000754) ... 

3004nd  . 

. (86941900076-3) ... 

23 . 

. (86901900077-1) ... 

24  Parts: 

0-199  . 

. (86901900078-0) ... 

200499 . 

. (869419000794)  ... 

500-699  . 

. (86941940089-1) ... 

700-1699  . 

. (86941900081-0) ... 

1700-End . 

......  (869419000824) ... 

25 . 

. (869019000834) ... 

26  Parts: 

§§1X-1-1X0 . 

.....(8690)9000844)... 

§§1X1-1.169 . 

. (869019-00085-2) ... 

§§  1.170-1.300  _ 

. (869019-00086-1) ... 

§§1.301-1400 . 

. (86901900087-9) ... 

§§1401-1440 . 

. (86941900088-7)  ... 

§§1441-1X00  . 

. (869019000894)  ... 

§§1X01-1.640  . 

. (86901900090-9) ... 

§§  1X41-1.850  . 

. (86901900091-7) ... 

§§1.851-1.907  . 

. (869019000924)  .. 

§§  1.908-1.1000  . 

. (86901900093-3) ... 

§§1.1001-1.1400  .... 

. (86901900094-1) ... 

§§  1.1401-End  . 

......  (86941900095-0) ... 

2-29 . 

......  (869419000964) .. 

30-39  . 

. (869019000974) .. 

4049  . 

. (869419000984) .. 

50-299 . 

. (86941900099-2)  .. 

300499 . 

. (869417-00100-0) .. 

500-599  . 

. (869019001014) .. 

Price 


29J00 

26.00 

1100 

22.00 

16JX) 


14.00 

2SiX) 

19.00 


7JX) 

17i» 

24.00 


18JX) 

23.00 

3000 


16X0 

19.00 

15X0 

10.00 


35.00 

11.00 


19X0 

31.00 

30X0 


15X0 

21X0 

20X0 

6.00 

34X0 

21X0 

8X0 

22X0 

12X0 


30X0 

22X0 

21.00 


38X0 

36X0 

17X0 

39X0 

15X0 

31.00 


21X0 

37.00 

23.00 

21X0 

31X0 

23.00 

20X0 

24.00 

27X0 

26.00 

22X0 

31X0 

23X0 

18X0 

13X0 

13X0 

23X0 

6.00 


Revisicn  Dste 


Jon.  1,  1993 
Jon.  1,  1993 
Jon.  1, 1993 
Jon.  1, 1993 
Jon.  1, 1993 

Jon.  1, 1993 
Jon.  1, 1993 
Jon.  1, 1993 

Jon.  1, 1993 
Jon.  1, 1993 
Jon.  1. 1993 


Apr.  1, 1993 
June  1, 1993 
June  1, 1993 

Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 

Apr.  1, 1993 
Apr.  1, 1993 

Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 

Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 

Apr.  1, 1993 
Apr.  1, 1993 

Apr.  1, 1993 

Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 

Apr.  1, 1993 

Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1,  1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1, 1993 
Apr.  1,  1993 
Apr.  1, 1993 
4Apr.  1,  1990 
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V 


Tine 

Slock  Number 

Price 

Revteion  Dele 

600-End  . . . 

(860019^102-6) _ 

800 

Apr.  1, 1993 

27  Parts: 

1-199  . . 

(860019-00103-4) _ 

3700 

Apr.  1, 1993 

20(«nd  _ 

(869-019-00104-2) ...... 

11.00 

•Apr.  1, 1991 

28  Parts: _ 

1-42  . . 

(869-019-00105-1) _ 

2700 

July  1, 1993 

43-end . 

(869-019-00106-9)  _ 

21.00 

July  1, 1993 

29  Parts: 

0-99  . . 

(860019-00107-7) . 

21  .ra 

July  1, 1993 

100-499  . 

(869-019-00108-5) _ 

950 

July  1, 1993 

500-899  . . 

(869-017-00107-4) _ 

32.00 

Julyl,  1992 

900-1899  . 

(860019-00110-7) . 

1700 

July  1, 1993 

1900-1910  (§§1901.1  to 
1910.999) _ 

(669-017-001001) _ 

29.00 

July  1, 1992 

1910  (§§1910.1000  to 
end) _  _ 

(869-017-00110-4) _ 

1600 

July  1, 1992 

1911-1925  _ 

(869-017-001 11-a  ...... 

900 

•July  1, 1989 

1926  . . 

(869-017-00112-1) ...... 

14.00 

July  1, 1992 

1927-End . 

,(869-017-00115-9) . 

30.00 

July  1, 1992 

30  Parts: 

1-199  . 

(869-017-00118-7) ...... 

25.00 

July  1, 1992 

200699  . 

(869-019-00117-4) ...... 

20.00 

July  1, 1993 

700-End  . 

,(869-017-00116-3) . 

25.00 

July  1, 1992 

31  Parts: 

0199  . 

(869-019-001101) . 

1800 

July  1, 1993 

200-End  . . 

,  (869-019-00120-4) . 

2900 

July  1, 1993 

32  Parts: 

1-39,  Vol  1 . . 

,  15.00 

2July  1, 1984 

1-39,  Vol.  II . 

,  1900 

3July  1, 1984 

1-39,  Vol.  Ill . 

.  18.00 

2  July  1, 1984 

1-190  . 

.  (869-01000121-2) . 

30.00 

July  1, 1993 

190399 . . 

.  (869-017-00120-1) . 

33.00 

July  1, 1992 

400-629  . 

.  (869-019-00125-9) . 

2600 

July  1, 1993 

630699 . 

.  (869-01000124-7) . 

1400 

2July  1, 1991 

700799 . . 

.  (869-01000125-5) . 

21.00 

July  1, 1993 

800-End  . 

.  (86001000126-3) . 

22.00 

July  1, 1993 

33  Parts: 

•1-124  . 

.  (869019-00127-1) . 

20.00 

July  1, 1993 

•125-199  . 

.  (86901000128-0) . 

25.00 

July  1, 1993 

200-End  . 

.  (860019001208) . 

24.00 

July  1, 1993 

34  Parts: 

1-299  . . 

.  (860017-00128-7) . 

2700 

July  1, 1992 

•300399  . 

.  (869-01900131-0) . 

20.00 

July  1, 1993 

•400-End . 

.  (86901900132-8) . 

37.00 

July  1, 1993 

35 . . . 

.  (86001900133-6) . 

12.00 

July  1, 1993 

36  Parts: 

1-199  . 

.  (869010001384) . 

16.00 

July  1, 1993 

200-End  . 

.  (86901900135-2) . 

35.00 

July  1, 1993 

*37 . 

.  (86001000135-1) ...... 

2000 

July  1, 1993 

38  Parts: 

•017 . 

.  (86901000137-9) . 

31.00 

July  1, 1993 

18-End . 

.  (86901900138-7) . 

3000 

July  1, 1993 

39  . 

.  (869010001305) . 

1700 

July  1, 1993 

40  Parts: 

1-51  . 

.  (869017-001384) . 

3100 

July  1, 1992 

52  . 

.  (869017-001302)  ...... 

33.00 

July  1, 1992 

53-60  . 

.  (869017-00140-6) . 

36.00 

July  1, 1992 

61-80  . 

.  (869017-00141-4) ...... 

16.00 

Julyl,  1992 

81-85  . 

.  (869017-00142-2) . . 

17.00 

Julyl,  1992 

TVS 

o(^*yy  •••••••••••••••••••••••••• 

.  (869017-00143-1) . 

3300 

Julyl,  1992 

100149 . 

.(869017-00144-9) . 

34.00 

July  1, 1992 

150189 . 

.  (869017-00145-7) ...... 

21.00 

July  1, 1992 

190259  . 

.  (869-017-00145-5) _ 

1600 

July  1, 1992 

260299  . 

.  (869017-00147-3) ...... 

36.00 

July  1, 1992 

300-399  . 

.  (869017-00148-1) . 

15.00 

July  1, 1992 

400-424  . 

.  (869017-0014901 . 

26.00 

July  1, 1992 

425-699  . . 

.  (869017-00150-3) _ 

2600 

July  i.  1992 

700789 . 

.  (869017-00151-1)  ...... 

2300 

July  1, 1992 

790-End  . 

:  (869017-00152-0) . 

25.00 

July  1, 1992 

TM«  Stock  Numbor  Pric*  Rcvtokm  (M* 

41  Ctwptors: 

1. 1- 1  to  1-10 . . . 1100  >July  1, 1964 

1. 1- 11  toAppendb(,2(2ReservecD _  13.00  >  July  1. 1984 

3-6 . 14.00  »July  1. 1964 

7  . . 6j00  iMr  1, 1984 

8  . . 4.50  »July  1, 1984 

9  .  1100  »July  1, 1984 

10-17 . 9i0  iJuly  1, 1984 

18,  Vol  I.  Ports  1-6  . MJOO  >July  1, 1984 

18.  Vol «,  Ports  6-19 .  13.00  »July  1,1984 

18,  Vol  III,  Ports  20-52  . 13.00  >  July  1, 1984 

19-100  .  13JX)  >July  1, 1984 

1-100 . . (869-017-00153-8) _  9.50  July  1. 1992 

101  - (869-019-00157-3) _  30J)0  July  1. 1993 


. . . »«•••«  IIAIU  '  VUiy  ITTI 

•201-End . (869^19-00159-0) _  12.00  July  1, 1993 

42  Parts: 

1-399  . (869-017-00157-1) _  2300  Od.  1,  1992 

400-429  . (869-017-00158-9) ......  2300  Oct.  1,  1992 

430-End  . (869-017-00159-7) ......  31.00  Oct.  1,  1992 

43  Parts: 

1-999  . (869-017-00160-1) _  2200  Oct.  1. 1992 

10000999  . (869-017-00161-9) _  3000  Oct.  1, 1992 

4000-End . (869017-00162-7) _  1300  Oct.  1,  1992 

44  . (869017-00163-5)  ......  2600  Oct.  1.  1992 

45  Parts: 

1-199  . . (869017-00164-3) .  2000  Oct.  1. 1992 

200-499  . (869017-00165-1) ......  1400  Oct.  1, 1992 

500-1199  . (869017-00166-0) _  3000  Ocf.  1,  1992 

1200-End . (869017-00167-8) _  20.00  Oct.  1, 1992 

48  Parts: 

1-40  . (869017-00168-6) ......  1700  Oct.  1,  1992 

41-69  . (869017-00169-4) _  16.00  Oct.  1, 1992 

70-89  . (869-017-00170-8) _  800  Oct.  1,  1992 

90-139 . (869017-00171-6) .  1400  Oct.  1, 1992 

140-155  . (869-017-00172-4) .  1200  Oct.  1,  1992 

156-165 . (869017-00173-2) ......  14.00  *Oct.  1, 1991 

166-199  . (869017-00174-1) _  1700  Oct.  1,  1992 

20(M99  . (869017-00175-9) .  22.00  Oct.  1,  1992 

500-End  . (869017-00176-7) ......  14.00  Oct.  1,  1992 

47  Parts: 

0-19  . (869017-00177-5) .  2200  Oct.  1, 1992 

20-39  . (869017-00178-3) ......  2200  Oct.  1, 1992 

40-69  . (869-017-00179-1) _  1200  Oct.  1, 1992 

78-79  . (869017-00180-5) ......  2100  Oct.  1, 1992 

80-End  . (869017-00181-3) .  2400  Oct.  1, 1992 

48  Chapters: 

1  (Ports  1-61)  . (869017-00182-1) ......  3400  Oct.  1,  1992 

1  (Ports  52-99)  . (869017-001830) _  22.00  Oct.  1, 1992 

2  (Ports  201-251) . (869017-00184-8) ......  1500  Oct.  1, 1992 

2  (Ports  252-299) . (869017-00185-6) ......  1200  Oct.  1. 1992 

3-6  . (869017-00186-4) ......  22.00  Oct.  1,  1992 

7-14  . (869017-00187-2) ......  3000  Oct.  1,  1992 

15-28  . (869017-00188-1) ......  26.00  Oct.  1, 1992 

29-End  . (869017-00189-9) ......  16.00  Oct.  1,  1992 

49  Parts: 

1-99  . (869-017-00190-2) _  22.00  Oct.  1, 1992 

100-177  . (869017-00191-1) ......  2700  Oct.  1, 1992 

178-199  . (869017-00192-9)  ......  19.00  Oct.  1,  1992 

200-399  . (869017-00193-7) _  2700  Oct.  1, 1992 

400-999 . (869017-00194-5) _  3100  Oct.  1,  1992 

1000-1199  . (869017-00195-3) _  1900  Oct.  1,  1992 

1200-End . (869017-00196-1) ......  2100  Oct.  1, 1992 

50  Parts: 

1-199  . (869017-00197-0) _  2300  Oct.  1,  1992 

200-599  . (869017-001980) ......  2000  Oct.  1, 1992 

600-End  . (869017-001990) _  20.00  Oct.  1, 1992 

CFR  Index  cvtd  Findings 

Aids . (86901900053-4) ......  3600  Jon.  1, 1993 

Complete  1993  CFR  set .  77500  1993 
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THta  Stock  Numba 

Mtoroficho  CF8  Edilion: 

Prtee 

Wevtalon  Dale 

Cotnpteto  sol  (oita-tirTta  rTKJing) _ 

_  166.00 

1990 

Comptolo  sal  (ona-limo  molng) _ _ 

_  166.00 

1991 

Comptela  sal  (ona-Hma  maing)  . . 

_  166i)0 

1992 

Subscriplion  (molad  as  issuad) _ 

_  223JX) 

1993 

hKfividual  copias . 

.  100 

1993 

'  IscauM  IWt  3  to  an  annuel  comptoNon,  Ms  volum*  and  ei  pravtow  volumM 
dwuld  b«  wlcinad  01  o  pormanonl  rotaronc*  lourc*. 

>Tht  Mf  I.  IMS  adNon  of  32  cn  Ports  1-109  containi  o  note  only  fa 
Ports  1-39  Indusiv*.  Fa  ih«  U  text  of  Sm  Ottomt  AcquisHion  RogukMons 
In  Ports  t-39,  coniuK  Ih*  ttvM  CF8  volumM  Issuod  os  of  July  1,  1904,  containing 
Ihoio  polSi 

*1tw  July  I,  1905  odHon  of  41  CFR  Ctnptors  1-100  contains  o  not*  only 
tar  Choptars  1  to  49  Induslv*.  Fa  ttw  lul  taxi  of  procuroTMnl  rpgutalions 
In  Choptars  1  to  49,  corwH  Iht  otavon  CFR  volumM  Issued  os  of  July  I, 
1904  containing  those  choptars. 

<No  omertdmenls  to  Ms  volume  wae  promulgatod  during  Ihe  period  Apr. 
I,  1990  to  Ma.  31,  1993.  Ihe  CFR  volume  Issued  April  I,  1990,  should  be 
retained. 

•No  amendments  to  Ms  volume  «vae  promulgatod  during  Ihe  period  Apr. 
1,  1991  to  Ma.  31,  1993.  The  CFR  volume  Issued  April  1,  1991,  should  be 
retained. 

•No  omendnenls  to  Ms  volume  were  promulgatad  during  Ihe  period  July 
1,  1909  to  Jm  30,  1992.  The  CFR  volume  Issued  July  1, 1909,  should  be  retained. 

’No  omendnenN  to  Ms  volume  were  promulgatad  du^  Ihe  period  Ji4y 
1, 1991  to  June  30,  1993.  The  CFR  volume  issued  July  1, 1991,  should  be  retained. 

•No  omendmenls  to  Ms  volume  wae  promulgatad  during  Ihe  period  Octoba 
1,  1991  to  Septemba  30,  1992.  The  CFR  volume  issued  Octoba  1,  1991,  should 
be  retained. 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  han^ook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


U 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:  *5133  Charge  your  order. 

VXi'C  Itaeaayl 

X  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  lfK|uirlea-(202)  512-2250 

_ copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 

2.. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 

1 _ 1 _ 


(Daytime  phone  including  area  code) 


"Tt 


3.  Please  choose  method  of  payment: 

CD  Check  payable  to  the  Superintendent  of  Documents 
[H  GPO  Deposit  Account  I  I  I  I  I  I  1  I  ~  D 
□  VISA  (»'  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  ITTTI 

Thank  you  for  your  order! 


(Credit  card  expiration  date) 


(Signature) 

4.  Mail  Tb:  New  Orders,  Superintendent  of  Documents,  PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rrr  12/91) 


Public  Laws 


103d  Congress,  1st  Session,  1993 


Pamphlet  prints  of  public  taws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  ^proval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  ail  public  laws, 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  1st  Session,  1993. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents.  V^feehmgton,  DC 
20402-9323  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  erected  laws  ar>d  prices). 


Superintendent  of  Documents  Subscriptions  Order  Form 
□  YES  ,  enter  my  subscription(s)  as  follows: 


Order  Processhtg  Code: 

«  6216 


Charge  your  ordec 


lb  fax  your  orders  (202)  512-2233 
subscriptions  to  PUBLIC  LAWS  for  the  K)3d  Congress,  1st  Session,  1993  for  $156  per  subscription. 


The  total  cost  of  my  order  is  $ _ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

EZi  Check  I^yable  to  the  Superintendent  of  Documents 
Q  GPO  Deposit  Account  [ZI 
□  VISA  or  MasterCard  Account 


(Company  or  Petsonai  Name) 


(Please  type  or  print) 


(Additional  address/anention  line) 


TTTTI-n 


(Street  address) 


(City,  State,  ZIP  Code) 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

May  we  make  yoor  name/address  available  t*  other  maiers?  CH  0 


(Autborizii^  Signature) 

Mail  To:  New  Orders,  Superintendent  of  Documents 
P.Q  Box  371954,  Pittsbuigh,  PA  15250-7954 


1 


I  ■  i  1 . 


New  Publication 

List  of  CFR  Sections 
Affected 

1973-1985 
A  Research  Guide 

These  four  volumes  contain  a  compilation  of  the  “List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  will  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) . $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) . $25.00 

Stock  Number  069-000-00030-4 

Volume  III  (Titles  28  thru  41) . $28.00 

Stock  Number  069-000-00031  -2 

Volume  IV  (Titles  42  thru  50) . $25.00 

Stock  Number  069-000-00032-1 


Superintendent  of  Documents  Publications  Order  Form 


Please  Type  or  Print  (Form  is  aligned  for  typewriter  use.)  “x*  lnq«lrl«-(2«2)  512-2250 

Prices  include  regular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 
Information  Desk  at  202-783-3238  to  verify  prices.  International  customers  please  add  25%. 


Stock  Number 


021-602-00001-9 


iiohnpT- 


Title 


-Bestselline  Government  Books 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Please  type  or  print) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 

Mafl  order  to: 

New  Orders,  Superintendent  of  Documents 


Total  for  Publications  | _ | 

Please  Choose  Method  of  Payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 
n  GPO  Deposit  Account  1  1  I  I  I  I  I  l~l  I 

□  VISA  or  MasterCard  Account 


(Credit  card  expiration  date)  Thank  you  for  your  order! 
(Signature) 


Public  Papers 
of  the 

Presidents 
of  the 

United  States 


Annual  votumcs  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  foiiowing  years  arc  available,  other 
volumes  not  listed  arc  out  of  print. 

Ronald  Reagan  George  Buah 

ltt3  MM 

IBooh  It ...  _  .  .anas  aimL  n  esc  an 

IMS 

(Booh  II) - 

_ fyeen 

1M« 

(Book  I) - 

_ ess  an 

IMO 

(Book  I) - 

.441J0 

IMI 

(BookH) - 

- BMM 

IMO 

IMS 

(Book  n) - 

»441J0 

(Book  1) - 

. . M4.00 

1991 

IMS 

(Book  I) ... - 

...441.00 

(Book  II) . 

. $30.00 

1991 

1M6 

(Book  0) - 

»$44in 

(Book  I) . 

. ^37.00 

1992 

IMI 

(Book  1) . 

...447.00 

(Book  II) - 

. . jssao 

1M7 

(Book  I) - 

. JSSM 

1M7 

(BookH) . 

_ S3SM 

1988 

(Book  I) . 

.......$39.00 

(Book  n) - 

- $384» 

Published  by  the  Office  of  the  Federal  Register.  National 
Archives  and  Records  Administration 

Mail  order  to: 

New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


0 


Printed  on  recycled  paper 


